
October 26, 1993 CONGRESSIONAL RECORD-SENATE 

SENATE-Tuesday, October 26, 1993 

26117 

(Legislative day of Wednesday, October 13, 1993) 

The Senate met at 9 a.m., on the ex
piration of the recess, and was called to 
order by the Honorable HARRIS 
WOFFORD, a Senator from the State of 
Pennsylvania. 

PRAYER 
The Chaplain, the Reverend Richard 

C. Halverson, D.D., offered-the follow
ing prayer: 

Let us pray: 
Love worketh no ill to his neighbour: 

therefore love is the fulfilling of the 
law.-Romans 13:10. 

God of perfect love, these words of 
the Apostle Paul remind us of the place 
of love in the economy of God. The 
foundation of Old Testament truth and 
worship is the word of Moses in the 
Torah. "Hear, 0 Israel: The Lord our 
God is one Lord: And thou shalt love 
the Lord thy God with all thine heart, 
and with all thy soul, and with all thy 
might." (Deuteronomy 6:4,5) 

Jesus said that all the law and the 
prophets are summed up in two com
mandments: "* * * love the Lord thy 
God * * *," and "* * * love thy neigh
bour as thyself." 

We have reduced love to a feeling, an 
emotion, a fantasy. In the Bible, love is 
a command of the Ruler of the universe 
which comprehends all law and is to be 
obeyed. Give us grace to hear this 
truth and respond as we ought. 

In the name of Him who is Love In
carnate. Amen. 

APPOINTMENT OF ACTING 
PRESIDENT PRO TEMPORE 

The PRESIDING OFFICER. The 
clerk will please read a communication 
to the Senate from the President pro 
tempore [Mr. BYRD]. 

The assistant legislative clerk read 
the following letter: 

U.S. SENATE, 
PRESIDENT PRO TEMPORE, 

Washington , DC, October 26, 1993. 
To the Senate: 

Under the provisions of rule I, section 3, of 
the Standing Rules of the Senate, I hereby 
appoint the Honorable HARRIS WOFFORD, a 
Senator from the State of Pennsylvania, to 
perform the duties of the Chair. 

ROBERT C. BYRD, 
President pro tempore. 

Mr. WOFFORD thereupon assumed 
the chair as Acting President pro tem
pore. 

RECOGNITION OF THE MAJORITY 
LEADER 

The ACTING PRESIDENT pro tem
pore. The majority leader is recog
nized. 

SCHEDULE 
Mr. MITCHELL. Mr. President and 

Members of the Senate, immediately 
following my remarks on the schedule, 
the Senate will begin 90 minutes of de
bate on the pending motion to invoke 
cloture on the Interior appropriations 
conference report. The time will be 
equally divided and under the control 
of Senators REID and NICKLES, or their 
designees. 

From 10:30 until 11:30 this morning, 
there will be 1 hour for debate on the 
motion by Senator HUTCHISON to waive 
the Budget Act with respect to her 
amendment to the unemployment in
surance bill, with a vote on that mo
tion to waive to occur at 11:30 a.m. 
That time will be divided 40 minutes 
under Senator HUTCHISON's control and 
20 minutes under my control. 

Following the vote on the motion to 
waive-and that means at approxi
mately 11:50 a.m.-the Senate will 
begin 1 hour of debate on a point of 
order to be made against the bill by 
Senator NICKLES, with a motion to 
waive the Budget Act to be made by me 
or my designee. And at the conclusion 
of that hour, or at approximately 12:50 
p.m., the Senate will stand in recess to 
accommodate the respective con
ferences. 

At 2:30 p.m., the Senate will vote on 
the motion to waive the Budget Act 
with respect to the bill. Following that 
vote, or at approximately 2:50 p.m., 
there will be 30 minutes additional for 
debate on the motion to invoke cloture 
on the Interior appropriations con
ference report. That time will be equal
ly divided under the control of Sen
ators REID and NICKLES, and approxi
mately 3:20 p.m. the Senate will vote 
on that motion to invoke cloture. 

Following that vote, the Senate will 
return to the unemployment insurance 
bill. 

Mr. President, we have fallen sub
stantially behind schedule due to the 
length of consideration of a number of 
measures that was more than antici
pated-primarily the defense appro
priations bill. Therefore, I wish to re
peat what I said last evening so that 
all Senators will be aware of it and on 
notice. 

I have been the principal advocate of 
the Senate adjourning by Thanks
giving. My advocacy has been based 
upon my expectation that the Senate 
would complete all of the business re
quired prior to that time. I wish to 
make very clear to all Senators that if 
we do not complete that work, then the 
Senate will continue in session after 

Thanksgiving. I will be a principal ad
vocate of that position. 

What has happened is that Senators 
increasingly want it both ways. They 
want to adjourn by Thanksgiving, but 
they also do not want to be here during 
the time between now and Thanks
giving, which is necessary if we are 
going to complete action on the agenda 
that remains. I wish to repeat this so 
there can be no misunderstanding: 

Adjournment at Thanksgiving is di
rectly contingent upon completing 
those measures on which action must 
be taken prior to then. If we do not do 
so, then we will be in session after 
Thanksgiving for as long as it takes to 
complete action on those measures. 

Senators can make a choice. I now 
make it clear that that choice exists. 
They can either be present during the 
week and in the evenings and cooperate 
in helping us get through this agenda, 
or they cannot do so, in which event it 
is assured-it is a certainty, in that 
event, that we will remain in session 
after Thanksgiving and for as long as it 
takes in December to complete action 
on those required measures. 

Mr. President, I yield the floor. 

RESERVATION OF LEADER TIME 
The ACTING PRESIDENT pro tem

pore. Under the previous order, leader
ship time is reserved. 

CLOTURE MOTION-CONFERENCE 
REPORT ON H.R. 2520 

The ACTING PRESIDENT pro tem
pore. Under the previous order, the 
Senate will now resume consideration 
of the motion to invoke cloture on the 
conference report accompanying H.R. 
2520, which the clerk will report. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 
We , the undersigned Senators, in accord

ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close the debate on the con
ference report accompanying H.R. 2520, the 
Interior appropriations bill: 

Robert c. Byrd, Wendell Ford, Harry 
Reid, Claiborne Pell, Russell D. 
Feingold, J. Lieberman, Paul Simon, 
Patty Murray, Pat Leahy, D. Pryor, 
Fritz Hollings, Harris Wofford, Barbara 
Boxer, Edward M. Kennedy, Paul Sar
banes, Joe Biden, Dan Inouye. 

The Senate resumed consideration of 
the motion. 

The ACTING PRESIDENT pro tem
pore. The time until 10:30 a.m. shall be 

e This "bullet" symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor. 
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equally divided and controlled between 
the Senator from Nevada [Mr. REID] 
and the Senator from Oklahoma [Mr. 
NICKLES]. 

Mr. REID. Mr. President, it is my un
derstanding that the proponents and 
opponents of this matter have approxi
mately 80 minutes, equally divided. 

The ACTING PRESIDENT pro tem
pore. There are 83 minutes equally di
vided. 

Mr. NICKLES addressed the Chair. 
The ACTING PRESIDENT pro tem

pore. The Senator from .Oklahoma is 
recognized. 

Mr. NICKLES. Mr. President, I will 
just make a few comments before turn
ing this over to my qolleagues. We are 
confronted with a very difficult situa
tion on the Interior appropriations bill. 
I, for one, would like to see us pass this 
bill. But I also share the frustration 
and opposition by many of the col
leagues that will be speaking this 
morning, and have spoken last week, in 
opposition to the provision that was in
serted in the bill during the conference 
report, and that provision was inserted 
by our colleague and my friend, Sen
ator REID, from Nevada. 

This provision was not in the House 
bill, and it was not in the Senate bill. 
It was extraneous to the conference. I 
might mention, in the House bill there 
was a provision to increase grazing 
fees. In the Senate bill, we had a provi
sion that had a moratorium on regula
tions dealing with land management. 
We did not have the grazing fee in
crease in the Senate bill. In the con
feren-ce, one would think that the two 
items to be decided would be how much 
would we raise grazing fees, or whether 
or not they would be raised, and wheth
er or not there would be a moratorium 
on the regulations proposed by the Sec
retary of the Interior Bruce Babbitt. 

But instead of debating those two 
items, we had an extraneous provision 
brought in out of the conference that 
significantly legislated the land-use 
policies in detail, 19 pages of detail. 

I have been a Senator now for 13 
years, but I do not remember or recall 
legislating in conference. We legislate 
on appropriations bills all the time. 
The House does it. The Senate does it. 
One side prevails. That happens. That 
is not unfamiliar. It is sometimes 
against the rules but not uncommon. 

But it is uncommon to legislate in 
conference, to take a significant piece 
of legislation and to pull it in extra
neous to the House bill, extraneous to 
the Senate bill, and put it in con
ference. That is very unusual. I cannot 
recall it happening. 

I mentioned that to my colleague, 
Senator BYRD from West Virginia, who 
has had experience for far more years 
than I and a great deal of knowledge 
about the Senate as an institution. But 
I could not recall a very significant 
piece of legislation being put in in con
ference extraneous to either the House 

or Senate bill and to be inserted. I say 
that in reference so our colleagues will 
know what we are talking about. 

I know that my colleague and friend, 
Senator WALLOP from Wyoming, as 
ranking Republican on the Energy 
Committee, which has jurisdiction over 
public lands, is offended by the fact 
that this committee and actually this 
conference would legislate policy that 
affects such a significant percentage of 
the United States and particularly the 
Western United States. 

I happen to share some of his frustra
tions. I happen to be vigorously op
posed to the procedure that happened 
in the conference committee. I told 
that and mentioned that to my friend 
and colleague, the chairman of the sub
committee and full committee, Sen
ator BYRD. 

I do think Senators have a very le
gitimate procedural complaint about 
the way this process has happened. 
That is why we are in this real di
lemma now. I believe my friends and 
colleagues, the opponents of this proce
dure, probably have 41 votes. We will 
find that out this afternoon. 

I know the House is insisting on its 
position. It is interesting that the 
House is insisting that this happen. 
But it was not in the House bill. I have 
heard, well, Congressman MILLER and 
others are going to insist that we keep 
this provision in. But this provision 
was not in the House bill. 

Some say, well, where do we go from 
here? I really think we should have de
bate and discussions on grazing fee in
creases, and I will support some in
creases in grazing fees. I think we 
should have a discussion on whether 
there should be a moratorium or not, 
and that should be the parameters of 
the discussion. That is what was in the 
Senate bill and what was in the House 
bill. That is, frankly, where we should 
end up to break this logjam. I hope we 
can break this logjam. 

It is important that we pass this bill. 
It is important that we pass this bill as 
soon as possible. I hate to see us con
tinually postponing or not finishing 
this bill and continuing with the con
tinuing resolutions. That is not a good 
way to plan or to govern. 

Mr. President, I will yield the re
maining control of this bill to Senator 
WALLOP from Wyoming. 

The ACTING PRESIDENT pro tem
pore. The Senator from Wyoming. 

Mr. REID addressed the Chair. 
The ACTING PRESIDENT pro tem

pore. Who yields time? 
The Senator from Nevada. 
Mr. REID. Mr. President, I yield to 

myself such time as I may consume. 
I say to my friend from Oklahoma, 

whom I have had the pleasure of work
ing with in the legislative appropria
tions bill, he the ranking member for 2 
years, and I have the greatest respect 
and admiration for him. 

But I remind him that in the Interior 
appropriations bill, during the last sev-

eral years we have legislated in the In
terior appropriations bill on the spot
ted owl, on timber on more than one 
occasion, reauthorization of the arts 
and humanities in conference and a 
number of other .issues. So this is not 
anything new or unique. This has hap
pened time and time again on this bill 
in addition to many other bills. 

I also say to my friend from Okla
homa, this is a situation where it is 
never the right time. It is never the 
right time to do an increase in the 
grazing fee and to do some land man
agement reforms. Tomorrow is always 
better, next week, next month, or next 
year. 

We are faced with a situation in this 
U.S. Senate this week that today is the 
right time, that we must do something 
about this, or the Interior Department 
could be closed. It is as simple as that. 
The House by a 3-to-1 vote approved 
this amendment. 

Mr. NICKLES. Mr. President, will my 
colleague yield for an inquiry or ques
tion? 

Mr. REID. Sure. 
Mr. NICKLES. Mr. President, I appre

ciate the Senator's yielding. 
I want to make sure that the Senator 

understood that I mentioned, yes, I 
know that we legislate on appropria
tions bills. I know that we have legis
lated in the past on the Interior appro
priations bill in other committees 
which I have served on. So I am not 
saying we should never ever do that. 

I cannot recall an instance where we 
brought in very significant legislation 
that was totally extraneous to either 
the House or the Senate bill. Usually, 
when we have legislated, one House or 
the other has passed legislation specifi
cally in their bills, and then we would 
adopt either the House position or the 
Senate position. 

But this is the first time that I can 
recall that we have had very signifi
cant legislation totally extraneous to 
either the House or the Senate bill. 

Mr. REID. Mr. President, I respond to 
my friend again that we had a morato
rium in the Senate version of this bill 
which, in effect, stopped all the rule
making procedure from going forward 
with Secretary Babbitt. All the rule
making procedure was something we 
talked about here on the Senate floor 
when the Interior appropriations bill 
came up. It was not something new and 
unique. We talked about various as
pects of what Secretary Babbitt want
ed to do. 

I would also say, on the House side 
they had a significant grazing fee in 
this bill, as they have had every year 
in the past number of years. In addi
tion to this, of course, we have brought 
in the Interior appropriations con
ference a lot of, as referred to my 
friend, unique, unusual-! am not find
ing the right word that he had-but ex
traneous in their reauthorization of 
arts and humanities in conference just 
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a couple years ago. We completely re
wrote that. And there was nothing in 
the House or Senate bill. That is not 
what we have in this instance. 

I also state· that it is unique. I have 
listened to every one of the speeches 
that Senator BYRD has made regarding 
the Roman empire and how it relates 
to the loss of legislative power here in 
the United States. He compared Rome 
to the United States, and he can see, as 
I see, a troubling pattern developing 
here in this country that the U.S. Con
gress, the legislative branch of this 
Government, is giving up its power to 
the executive branch of Government. 

There could be no better illustration 
than right here with this bill. We are 
saying, and the people who are trying 
to invoke filibuster in this instance are 
saying, we do not want to do anything; 
we will let the Secretary of the Inte
rior go ahead and make all the rules. I 
think that is wrong. 

Let us not forget that what this 
amendment does is restrain the Sec
retary of the Interior from increasing 
grazing fees up to $4.28 a year at the 
end of 2 years and also allows him 25 
percent a year increase in addition to 
that. We have restricted, as a matter of 
law, his going forward in five different 
rulemaking procedures that he wanted 
to do. This is pursuant to requests from 
people who are now opposing this 
amendment, who said the Secretary 
has too much leeway, let us restrict 
him. And that is what we have done in 
this instance. 

What is happening is that the small 
guy is going to lose if this amendment 
is not adopted. The big people can go 
ahead and file their lawsuits, as we 
showed last time in this debate. The 
opponents of this legislation not only 
threatened gridlock on the floor, they 
threatened gridlock in the courts. They 
said: Let Babbitt go forward. Then we 
can tie it up in the courts. 

We need to move forward with this 
legislation. It is fair. It is appropriate. 
We should have an up-or-down vote on 
the amendment and go forward with 
this legislation. If we did that, in a 
year, next year at this time, grazing 
would not even be on the lips of a Mem
ber of the U.S. Senate or the House of 
Representatives. It would be gone and 
over with. 

But, in fact, what we are having is a 
small minority holding up progress on 
this legislation, preventing us from 
going to health care reform, the crime 
bill, unemployment insurance, NAFT A, 
all these things that have great signifi
cance to the American public. 

I believe that this amendment pro
tects Nevada ranchers from Secretary 
Babbitt. I believe that we should go 
forward with this. We have 250 million 
people whose legislation is being held 
up in this body as a result of 20,000 per
mittees. It is time we moved forward. 
It is time we moved forward and got on 
to the business at hand. 

Mr. President, I reserve the remain
der of my time. 

The ACTING PRESIDENT pro tem
pore. Who yields time? 

Mr. WALLOP addressed the Chair. 
The ACTING PRESIDENT pro tem

pore. The Senator from Wyoming. 
Mr. WALLOP. Mr. President, I yield 

myself 1 minute. 
Mr. President, it is not often that I 

find myself in a position of hoping that 
perhaps in this instance the executive 
branch might win. 

I am a strong believer in a strong 
Congress. But when Congress is off 
track, off the rail, so to speak, then 
perhaps those of us whose constitu
ency-and I suggest that that constitu
ency is significantly larger than the 
Senator from Nevada portrays-! sug
gest that that constituency touches 
virtually every State. But in our in
stance, the livelihood of a major por
tion of our people is about to be seri
ously affected. 

This is, as I have said and have said 
and have said, not just an issue of 
ranchers. Apparently, in the State of 
Nevada, school boards do not derive 
any income from ad valorem taxes on 
livestock; apparently, the counties 
have no particular need for the reve
nues from those; apparently, the banks 
in the small towns have no invest
ments in the ranching business; appar
ently, the purveyors of propane, ranch
ing equipment, shoes, groceries, and 
other things have no dependency on 
the livestock industry. 

I suspect that is wrong and I suspect 
that the people whose income is from 
ranching in the State of Nevada will be 
as drastically hurt as will those from 
our other States. 

In fact, I have a press release from 
the Nevada Cattlemen's Association 
and a letter signed by Demar Dahl. 

I will read the letter: 
NEVADA CATTLEMEN'S ASSOCIATION, 

Elko, NV, October 25, 1993. 
Hon. MALCOLM WALLOP, 
Russell Senate Office Building, 
Washington, DC. 

DEAR SENATOR WALLOP: It has come to our 
attention that our position concerning Sen
ator Reid's amendment has not been made 
clear, therefore we feel it is important that 
you understand our feelings regarding Sen
ator Reid's actions. Senator Reid has never 
asked for our input and has steadfastly ig
nored our recommendations. He has turned 
his back on the livestock industry and in our 
view the entire State of Nevada by his bla
tant misrepresentation of our best interests. 

We view Senator Reid's actions on water 
rights as a states' rights issue and very 
therefore damaging to Nevada and the live
stock industry. The subleasing paragraph in 
his amendment will put a number of our 
ranchers out of business. It also makes it 
nearly impossible for young families to get 
started in the livestock business, since Ne
vada's ranching industry is so dependent 
upon federal lands with 87% of Nevada feder
ally owned. We are very concerned about the 
infringement upon our private property 
rights, i.e., range improvements and water, 
by Senator Reid's amendment. We view Sen-

ator Reid's amendment as a political maneu
ver to deny the public, including ranchers, 
the right to comment on all of the proposed 
changes. By codifying this into law we are 
denied our rights that the NEPA process 
guarantees. 

The livestock people of Nevada appreciate 
your efforts on our behalf and on behalf of 
all the ranchers in the west. If we can assist 
you in any way, please don't hesitate to con
tact us. 

Thank you again for your efforts. 
Sincerely, 

DEMAR DAHL, 
President. 

I ask unanimous consent that the 
text of the press release that accom
panied that letter be printed in the 
RECORD. 

There being no objection, the text of 
the press release was ordered to be 
printed in the RECORD, as follows: 

ELKO, NV.-October 21, 1993--Demar Dahl, 
President of the Nevada Cattlemen's Asso
ciation issued the following: 

The Nevada Cattlemen's Association today 
appealed to Senator Bryan asking him to 
stand up for Nevada and join the filibuster 
pending in the United States Senate. 

"Senator Reid has turned his back on Ne
vada, the livestock industry, and the com
munities that depend on that industry," said 
Demar Dahl, President of NvCA. 

"Senator Reid says we have the choice of 
accepting his amendment or Secretary 
Babbitt's proposal. That's like choosing be
tween the electric chair and' the firing 
squad," Dahl said. 

He also pointed out that Senator Domenici 
of New Mexico and other western senators 
are leading the filibuster effort. "They obvi
ously believe there are alternatives other 
than the Reid amendment or the Babbitt 
plan," he said. 

Senator Reid said in a press release yester
day, " Frankly, it would be easier for me to 
throw my hands in the air, support a fili
buster, and watch Secretary Babbitt go all 
the way with his reforms, and a $4.28 fee. In 
good conscience I cannot do that. I did not 
walk away from the negotiating table when 
the going got tough, and I will not walk 
away from cattlemen now." 

"The going got tough at the negotiating 
table for Reid because he was working 
against the very people he is supposed to rep
resent," said Dahl. "and yes, he did walk 
away from the cattlemen." 

Mr. REID. Mr. President, might I 
just ask a brief question? Who was that 
letter from? 

Mr. WALLOP. From Demar Dahl, 
president of the Nevada Cattlemen's 
Association. The date of letter is Octo
ber 25, 1993. 

Mr. President, one of the problems 
that we have is that people do not un
derstand the consequences of this 
amendment. The Senator from Colo
rado quite correctly last week spoke to 
the issue of water. And while the Sen
ator from Arizona denied that it af
fected any water except on BLM, it is 
simply not true. 

The Forest Service and the BLM are 
equally affected by the language that 
exists in the underlying law. We will 
find that there are areas in the East, 
perhaps in the State of the occupant of 
the chair, where municipal water sup
plies, Mr. President, will be affected by 
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the provisions in this bill. I know that 
they will be affected in the State of 
Alabama, because we have already had 
contact. 

There is another thing which is com
pletely unknown, apparently, to the 
sponsors of this amendment and to the 
Secretary of the Interior, neither of 
whom seems to have any knowledge of 
the agriculture business that exists in 
their States, and that is about this 
issue of subleasing. 

Mr. President, subleasing, in most in
stances, is illegal today, but what they 
have succeeded in doing is making it 
impossible for a number of ranch oper
ators to compensate employees in a 
way which has been normal since the 
beginning of the ranching business
and, as a matter of fact, most of the 
ranchers in the West, at one time or 
another, have been employees of other 
ranchers-and that is to allow the em
ployee to run some livestock as an ad
ditional means of compensation. Now, 
all of the sudden, because of this bill, 
that means of compensation will be 
outlawed. 

Mr. President, the land values in the 
West have declined by a couple of bil
lion dollars since the Secretary of the 
Interior has come along, and particu
larly since this language was around. 

Let me read a letter from James 
Webb from Phoenix, AZ, dated October 
19, 1993. 

Hon. MALCOLM WALLOP, 
U.S. Senate , 
Washington, DC. 

PHOENIX, AZ, 
October 19, 1993. 

DEAR SENATOR WALLOP: The compromise 
entered into by Secretary Babbitt and Sen
ator Reid is devastating to my community 
and to my personal operation. My neighbors 
have sons that work for the county and help 
on the ranch are faced with the fact that 
what they have put their life into is now ali
ability for the family instead of an asset. 
The tenure of their ranching operation is in 
jeopardy. 

One neighbor who has only about 20% BLM 
land was in the process of obtaining a loan 
from the Travel'ers Life Insurance Co. to pay 
off an existing debt and pay down his bank 
debt while rates are low. He was just in
formed by a Travelers representative that 
they will not consider any loans on ranches 
with more than 10% federal land that can not 
be isolated because of the announced com
promise. 

In my case, the Arizona State grazing land 
follows the federal pattern. However we can 
not obtain a refund if our grazing is unused. 
When the fee goes up, my state fee will fol
low and I will be penalized severely, since 
much of my grazing is seasonal and I must 
pay in advance. My view of this increase is 
that my cows don ' t know the fee has unilat
erally increased since they didn't breed up as 
well due to the hot summer, and the moun
tain lions are not going to pass up a calf or 
two so I can pay the increase . There is noth
ing in my operation that will compensate for 
the fee increase, except what I have to live 
on. Since all my money is tied up in the 
ranch, which is now unsalable , I am in a 
pretty tight jam if my banker calls my note . 

Everyone around here is pretty frustrated 
because nobody seems to give a damn that 

the government is taking our equity, is tak
ing our private property values in the proc
ess of this settlement. 

Sincerely yours, 
JIM WEBB. 

Now, this is a letter a legitimate 
complaint from a rancher. But what it 
does not tell and what the Senate will 
not hear is what it does to the country 
and what it does to the revenues of the 
United States of America. Those reve
nues that trickle into the BLM are 
trickling out at a greater rate from the 
Internal Revenue Service. 

Mr. President, let me .read another 
letter. I would like to display it. It is a 
handwritten, little letter from a guy in 
Wyoming. 

FARSON, WY, 
October 20, 1993. 

DEAR SENATOR WALLOP: I'm writing this 
letter regarding the Reid Amendment. 

I hold no federal grazing permits or even 
own any land, but the Reid amendment 
would certainly have a large negative effect 
on my families quality of life. I am employed 
by a public lands rancher. Instead of a retire
ment plan or a benefit package I own cattle 
that I'm allowed to run right along with my 
employers cattle. This practice of being able 
to run some cattle has allowed me to one 
purchase a new car (the first in 8 yrs) and 
two to help my two children ages 12 & 13 to 
build savings accounts for their college edu
cation. This practice would certainly be cost 
prohibitive under Reids amendment. In our 
small community I know of many other op
erations that have similar agreements. 

I have to ask Congress if America's fore
fathers, and fighting men made the sacrifices 
they did just to have the liberties of their de
scendants stripped from them by a simple 
yet devastating amendment to an appropria
tions bill. 

Respectfully, 
M.A. MOODY. 

Mr. President, again, here is a legiti
mate way of compensating people sud
denly just wiped out; water rights 
wiped out. To support this claim some
how under this legislation, under which 
there has never been a hearing, the 
Senator from Nevada will show boxes 
and boxes of hearings, but none about 
these proposals. 

Mr. President, the most interesting 
part of all of this is that, absent a 
hearing, none of us can claim to know 
precisely all the consequences. Absent 
the normal process of the authorizing 
committee, this back room deal has de
nied Americans the chance to comment 
on it. 

Mr. President, I do not know what it 
takes to persuade the Senate that the 
provisions on improvements on public 
lands will deny this country ever the 
opportunity to have a private industry 
build a new gas pipeline or a new trans
mission line. 

Mr. President, I yield myself 1 more 
minute. 

This will cost America revenue. 
Last, I would just say that there was 

a claim by the Senator from Nevada on 
C-SPAN this morning that they have 
to have this because I would not let it 
come up in my committee. 

Nothing could be farther from the 
truth. It has never been offered in our 
committee and the Senator from Ar
kansas is the chairman of the sub
committee-we have not had a chance 
to have this thing. The Senator from 
Colorado and I have a bill in our com
mittee for which we have yet to have a 
hearing offered to us. It is not we who 
have stood in the way of this. 

Last, let me just remind the Senate 
that of the 28 Senators in the 14 West
ern States, only 7 have supported this; 
not one Governor of the Western 
States. 

This is not the new West. This is a 
West that is struggling to survive. 

Mr. President, I reserve the remain
der of our time. 

The ACTING PRESIDENT pro tem
pore. Who yields time? The Senator 
from Nevada. 

Mr. REID. Mr. President, there are a 
couple of things I want to bring to the 
attention of the Members of the Sen
ate. The person who wrote the letter 
from the State of Nevada was my oppo
nent in last year's general election. He 
was the Republican nominee for the 
U.S. Senate, Demar Dahl. So I think 
we have to understand he may be a lit
tle biased in his approach. 

I have spoken to many cattlemen in 
the State of Nevada. I got a letter yes
terday from the former President of 
the Nevada Cattlemen's Association 
who said he thought the amendment 
was fine. So I think we have to under
stand who the opposition is from the 
State of Nevada. 

I would also like to refer to a chart 
to put to rest once and for all this non
sense about what this amendment does 
regarding the definition of "range im
provement." 

Under the Code of Federal Regula
tions which is now in effect it says: 

" Range improvement" means a structure , 
development or treatment used to rehabili
tate, protect, or improve the public lands to 
advance range betterment. 

It applies to running cattle and 
sheep. We go on to more detail, but 
keep in mind these definitions include 
the improvements that are associated 
with ranching, with grazing. Grazing 
permittees have had the privilege to 
claim ownership of improvements for 
11 years in the entire history of this 
country, and only on land managed by 
the Bureau of Land Management. This 
is the famous "Watt change." 

For all this century the Forest Serv
ice was treated just like the Bureau of 
Land Management. Secretary Watt 
came along and changed it in the De
partment of the Interior. And we have 
even recognized that. We have said 
water rights will be grandfathered in. 
Those people who proved up on water 
rights during the 11 years, or range im
provements, they can have those. This 
is certainly fair. 

Mr. President, this is a phantom, a 
straw man someone is trying to chase 
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that simply does not exist. This 
amendment that has been approved by 
the conference and approved by the 
House by a more than 3-to-1 margin 
does not change the grazing world at 
all. It is not going to stop a rancher 
from buying a vehicle. It is not going 
to stop some kid from saving money. 

It is going to raise grazing fees. If 
you run 400 head of cattle 12 months a 
year it would raise the grazing fee, for 
all 400, total-not 1, all 400 for a year
between $1,500 and $2,000 for 400 cattle. 

I reserve the remainder of my time. 
The ACTING PRESIDENT pro tem

pore. Who yields time? 
Mr. CAMPBELL addressed the Chair. 
Mr. WALLOP. Mr. President, how 

much time does the Senator from Colo
rado require? 

Mr. CAMPBELL. Six minutes will be 
fine. 

Mr. WALLOP. I yield 6 minutes to 
the Senator from Colorado. 

The ACTING PRESIDENT pro tem
pore. The Senator from Colorado is rec
ognized. 

Mr. CAMPBELL. Mr. President, I 
would like to also discuss a letter that 
was not written by an enemy of my 
friend from Nevada, Senator REID, but 
in fact a friend of his, and a huge friend 
of mine, too, that is the Governor of 
the State of Colorado, Gov. Roy 
Romer. I ask unanimous consent to 
have his complete letter printed in the 
RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

Hon. BOB DOLE, 

STATE OF COLORADO, 
Denver, CO, October 25, 1993. 

Senate Minority Leader, Hart Senate Office 
Building, Washington, DC. 

Hon. GEORGE J. MITCHELL, 
Senate Majority Leader, Russell Senate Office 

Building, Washington, DC. 
DEAR SENATORS MITCHELL AND DOLE: I am 

writing to express serious concerns about the 
Reid Amendment to the fiscal year 1994 Inte
rior Appropriations bill. This Amendment 
addresses grazing fee and rangeland manage
ment reform issues. I urge members of the 
Senate to oppose this legislation in its cur
rent form. 

Whil.e I agree that the grazing system 
should be reformed, the potential long-term 
consequences of these reforms on Colorado 
ranchers and the public land resources de
mand a far more deliberative and construc
tive process for the formation of rangeland 
management law than has been used in de
veloping the Reid Amendment. 

We need an open and deliberative process 
to solve this complicated set of issues. The 
Reid Amendment is not the product of the 
informed viewpoints of all the constitutents 
whose lives they would affect, including 
ranchers, water users, environmentalists, 
western governors, and many others. 
• I am particularly concerned with the pro
visions of the Reid Amendment pertaining to 
water. As written, the Reid Amendment 
would inject such ambiguity and confusion 
into the process or allocating water in the 
West that litigation and uncertainty would 
prevail ~or years to come. 

For oyer a century, the allocation and ad
ministration of water rights have been the 

province of the States. In Colorado, as in 
other Western states, we have worked hard 
for decades to remove the cloud of uncer
tainty created by unknown and unquantified 
federal reserve rights over state water 
rights. In that regard, laws have been passed 
that require the United States to proceed in 
accordance with State law to obtain rights 
to water for uses on federal lands. We in Col
orado have spent considerable time and 
money over the past two decades in efforts 
to quantify the federal water rights on our 
public lands. 

If passed in its present broad and ambigu
ously worded form, the Reid Amendment 
could be construed to reserve a federal water 
right on federal lands not only for grazing 
but for any other purpose as well. Such an 
outcome unnecessarily exceeds the scope of 
rangeland management reform, and could 
undermine State water allocation laws and 
the rights created under those laws. 

The Reid Amendment would also direct the 
Secretary of the Interior to incorporate 
standards and guidelines into permits and 
leases that, among other objectives, would 
provide for the "protection and restoration 
of riparian values, such as healthy wildlife 
and fish habitat and diverse vegetation. " 
While it is necessary to take steps to im
prove riparian habitats throughout the West, 
the Reid Amendment would appear to place 
undue reliance on the regulatory process of 
permit issuance to achieve this important 
goal. Collaborative, voluntary efforts that 
involve all affected parties are far preferable 
means to achieve riparian restoration than 
is unilateral reliance on regulation. In con
trast, the Reid Amendment clearly exceeds 
the appropriate scope of rangeland manage
ment reform and seriously erodes the prerog
ative of the States to protect riparian values 
within the prior appropriation system. 

The Western governors, through the West
ern Governors' Association, have asserted 
among other things that if rangeland reform 
is to succeed, it must result in healthy land 
and sustainable and economically diverse 
communities. Most westerners would agree 
that fees need to be raised in a way that pro
tects the range and the resource; however, a 
fee increase that drives family ranchers off 
the land is not practical or acceptable. 

We need to develop such important and far 
reaching laws and policies in the full light of 
public participation and scrutiny. 

Beyond the need for a sound policy making 
process, rangeland management reform and 
other efforts to reform federal land policies 
should be approached in full recognition of 
the need to protect both rural economic vi
tality and diversity and the productive eco
logical systems necessary to sustain rural 
economies. This fundamental point must be 
understood and embraced if we are to suc
cessfully reform federal land policies. 

The grazing fee issue is but one of a num
ber of concerns that affect public lands. We 
need to do more to examine these impacts 
and support a comprehensive effort to diver
sify the economies of the rural west. 

Sincerely, 
ROY ROMER, 

Governor. 

Mr. CAMPBELL. The letter I re
ceived was from Governor Romer yes
terday morning. He and I both oppose 
this legislation in its current form. 

Governor Romer is particularly con
cerned about the bill's provisions per
taining to water. He feels that as writ
ten: 

The Reid Amendment would inject such 
ambiguity and confusion into the process for 

allocating water in the West that litigation 
and uncertainty would prevail for years to 
come. 

Governor Romer is further concerned 
that: 

For over a century, the allocation and ad
ministration of water rights have been the 
province of the states. In Colorado, as in 
other Western States, we have worked hard 
for decades to remove the cloud of uncer
tainty created by unknown and un-quan
tified federal reserve rights over state rights. 
In that regard, laws have been passed that 
require the United States to proceed in ac
cordance with State law to obtain rights to 
water for uses on federal lands. We in Colo
rado have spent considerable time and 
money over the past two decades in efforts 
to quantify the federal water on our public 
lands. 

The Governor has written that if the 
language is passed: 

*** in its 
* * * in its present and ambiguously worded 
form, the Reid Amendment could be con
strued to reserve a federal water right on 
federal lands not only for grazing but for any 
other purpose as well. Such an outcome un
necessarily exceeds the scope of rangeland 
management reform, and could undermine 
state water allocation laws and the rights 
created under those laws. 

In and of itself, the water language in 
this bill is bad enough, but read to
gether with the language about na
tional standards and guidelines, the 
language is certainly an impermissible 
intrusion into State water matters. As 
my colleague, Senator BROWN, has al
ready said, the Forest Service has simi
lar authority and is trying to force 
small communities to transfer their 
rights to the Federal Government even 
though these water rights and water 
projects were specifically recognized in 
Federal legislation passed in 1866. 

In addition, Governor Romer is jus
tifiably concerned that the Reid 
amendment would place undue reliance 
on the regulatory process to issue per
mits to achieve the goal of riparian 
restoration. This is tragic, as the goal 
of restoring riparian habitat has been 
accomplished, so far, through coopera
tion, rather than regulation. 

Collaborative, voluntary efforts that 
involve all parties are far preferable to 
unilateral, command and control regu
lation. Governor Romer feels that the 
Reid amendment "clearly exceeds the 
appropriate scope of rangeland man
agement reform and seriously erodes 
the prerogative of the States to protect 
riparian values with in the prior appro
priations system." 

The entire Western Governor's Asso
ciation has also expressed similar con
cerns and have asserted among other 
things, that if rangeland reform is to 
succeed: 

It must result in healthier land and eco
nomically diverse communities. Most West
erners would agree that fees need to be 
raised in a way that protects the range and 
the resource, however, a fee increase that 
drives family ranchers off the land is not 
practical or acceptable. 

It is my feeling that the so-called re
forms in this legislation are neither 
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reasonable, practical or acceptable and 
must be rejected. 

I believe the unstated objective of 
these so-called reforms is to remove 
livestock grazing from Federal land. 
Few, if any of the proposals, will actu
ally improve range conditions or agen
cy efficiency. In fact, if these proposals 
are adopted, it is far more likely that 
range conditions and wildlife habitat 
will deteriorate, not improve. Range 
conditions have improved and continue 
to improve. Wildlife numbers have in
creased significantly and continue to 
do so. The case cannot be made that 
there is a significant need to change 
the way grazing is managed in the 
United States. · 

This proposal will end the era of eco
nomically diverse communities. I 
should not have to remind my col
leagues that the average rate of return 
in the livestock industry is 21/2 percent. 
After factoring in a number of condi
tions related to grazing and calving on 
public and private lands, the adminis
tration's proposed fee increases equals 
a reduction in gross receipts of 4 per
cent. This result will end grazing on 
public lands. 

I think that there are several key ob
jectives in establishing a fair grazing 
fee formula. First, the fee needs to be 
based on the value of forage. Second, 
the value of the grass, or forage, needs 
to be identified as a percentage of the 
private land lease rate. Third, an ad
justment needs to be made which re
flects the lower returns derived from 
Federal lands compared to private 
lands, as well as the additional costs of 
doing business on Federal lands corn
pared to private lands. 

In short, the bill I have already in
troduced, the Federal Forage Fee For
mula Act, is based on the private for
age market while reflecting the higher 
operational costs and lower returns de
rived from ranching on Federal lands. 
As a result, this formula would pro
mote similar economic opportunity be
tween Federal land and private land 
livestock producers. 

Ranchers are the family farmers of 
the West. The establishment of a fair 
and equitable grazing fee formula is 
necessary to ensure their survival. It 
may sound redundant, but it is no lie 
that ranching remains a key compo
nent in the rural western economy. 
Every dollar a rancher spends yields $5 
in economic activity throughout the 
West. Not only does this add billions to 
the Nation's economy, in much of the 
West, it is the single largest source of 
economic activity and tax revenue. 

Every Western ranching job creates 
as many as four jobs on Main Street. If 
ranchers go under, so will the tractor, 
truck, and automobile dealers, the gas, 
grocery, and feed store owners, the vet
erinarians, doctors, and dentists, and 
many others who make up the commer
cial and social fabric of rural Western 
towns. 

A fee that is not based on sound 
science and careful study will desta
bilize the entire livestock industry and 
the rural Western economic infrastruc
ture it supports. If Congress and the 
administration want livestock grazing 
on Federal lands, and the billions of 
dollars in economic activity it rep
resents, it must consider the Federal 
Forage Fee Formula Act that has been 
introduced rather than passing this 
legislation. 

I yield the floor. 
Mr. REID. Mr. President, I yield 5 

minutes to the Senator from Washing
ton [Mrs. MURRAY]. 

The ACTING PRESIDENT pro tern
pore . The Senator from Washington. 

Mrs. MURRAY. Mr. President, the 
people of Washington State and this 
Nation quite rightly take a great inter
est in what is happening on the Senate 
floor day in and day out. They want to 
know what we are doing to cut spend
ing and create jobs. They are asking 
tough questions about NAFTA and 
health care. They are concerned that 
our troops abroad are deployed judi
ciously. In short, they want to know 
we are down here doing our jobs. 

This month, people have seen the fis
cal year end. They have seen us pass 
one, then another continuing resolu
tion. For the past several days, they 
have seen an extremely important ap
propriations bill held up because a 
small group has been unwilling-after 
literally years of debate-to accept a 
reasonable compromise on grazing. I 
will remind all of us the language in 
this bill is a compromise. 

There has been pressure for years to 
increase the grazing fees. I remind my 
colleagues that before this language 
carne before the Senate, our friend and 
colleague from Nevada, HARRY REID, 
was an outspoken critic of efforts with
in the administration to increase fees . 
He was first in line to deny funds for 
the administration to implement its 
proposals. But given the pressure in 
the other body, and the position of the 
administration, Senator REID took up 
the challenge and negotiated a corn
promise. This compromise would cut in 
half the fee increase proposed by Sec
retary Babbitt, and would include regu
latory reforms that largely bring BLM 
grazing rules into line with the Forest 
Service. 

Senator REID has endured tremen
dous pressure, and I think he should be 
commended for doing a terrific job 
under very difficult circumstances. It 
may not be a perfect deal for public 
land grazers, but it is certainly not 
going to bring the livestock industry 
to an end and it does reflect an under
standing of multiple use of public 
lands. 

Mr. President, the grazing fees today 
are lower than they were about 10 
years ago. Can we simply deny the ex
istence of inflation, or are we going to 
step up and say the Treasury should 

get a fair return on the use of our pub
lic lands? This is a perfect example of 
what the American people do not like 
to see in Congress: Filibuster means 
gridlock. In gridlock, everybody loses. 

I said it the other day and I will say 
it again. There are too many things in 
this bill that are important to my con
stituents and other Members' States to 
keep holding it up on this floor. Caught 
in the middle of this debate are peo:ple 
with historical and cultural ties to the 
forest products industry in my State. 
These people have faced years of uncer
tainty, one lawsuit after another and 
the frustration of dealing with an inde
cisive bureaucracy. 

Earlier this year, the Government 
challenged people in the rural North
west-local leaders, business people, 
workers--to come up with new ideas 
and a new vision for the forest products 
industry. Let me tell you, they have 
responded with creativity and enthu
siasm. People in Port Angeles, Aber
deen, Darrington have flooded my of
fice with all kinds of ideas. 

This bill that we are considering 
today fulfills the cornrni trnen t to peo
ple in my State to help bring these 
ideas to fruition. They have been wait
ing for years for someone in the Gov
ernment to take responsibility for solv
ing a difficult problem. Like the graz
ing compromise, the forest plan is by 
no means perfect, but it has given peo
ple hope that new opportunities exist. 
They cannot afford to wait anymore 
and we should not deny them that hope 
today. 

There is another big issue at stake. 
There are two runs of Snake River 
salmon that have been listed under the 
Endangered Species Act. A petition to 
add runs on the mid-Columbia is pend
ing. Just last week, another petition 
was filed to list coho salmon through
out its range from California to the Ca
nadian border. This bill today contains 
resources to fund a salmon conserva
tion strategy that is vital to the com
mercial and recreational fisheries and 
to the forest products industry in my 
region. If we cannot get this bill passed 
and stern the decline in salmon stocks 
in the Northwest, we, the Congress, 
Will be faced with immeasurable costs 
in the future, costs that place even 
more pressure on the timber industry, 
costs that undermine fisheries on the 
entire west coast, costs that threaten 
energy production and agriculture. In 
short, costs to the West will dwarf the 
grazing issue by comparison. 

These issues and many others are at 
stake because of this filibuster. More 
often than not, gridlock, as we are see
ing now, sets progress back. When a 
vocal few can succeed in derailing a 
well-reasoned plan, nothing is accom
plished and no one is served. We must 
move on. We must pass this bill and 
show the public that we can tend to its 
business responsibly and that we do 
care about the people we serve. 
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Thank you, Mr. President. 
Mr. WALLOP addressed the Chair. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Wyoming. 
Mr. WALLOP. I yield myself 1 

minute. I say to the Senator from 
Washington that the Governor of 
Washington does not seem to be of the 
same view. As part of the Western Gov
ernor's Conference, they have come 
down heavily against this proposal, and 
for reasons that are quite simple. It is 
broader than just the grazing issue, I 
will say to the Senator from Washing
ton. It is not about gridlock. It is about 
livelihood. 

Let me say to the Senator from Ne
vada, I direct a question to him if he 
will give me his attention. I wonder if 
the Senator is aware that the plain 
language of his section on range im
provements is not limited to range im
provements only but applies to any im
provements on public lands which in
cludes dams, transmission lines, pipe
lines, mining structures, et cetera. Let 
me just read it. 

Subject to valid existing rights on the date 
of enactment of this section, all rights to 
permanent improvements contained on or in 
public lands are vested in the United States. 

Mr. President, I will say there is ab
solutely no limit to that. 

Mrs. MURRAY addressed the Chair. 
Mr. REID. The Senator from Wash

ington is yielded whatever time she 
needs. 

Mrs. MURRAY. If I can just comment 
on the comment of the Sen a tor from 
Wyoming on the Governor from Wash
ington, the Governors Association did 
take a stand on Secretary Babbitt's 
original proposal. It is my understand
ing they have not taken a stand on this 
current proposal in this bill. 

Mr. WALLOP. I yield myself 30 sec
onds. I will say that is incorrect. In 
fact, a letter has gone to the Senator 
from Nevada which says: 

While we expected the conference commit
tee might very well legislate a fee, we feel 
strongly that this is not an appropriate proc
ess for dealing with broader rangeland re
form. Rangeland reform is complex with the 
potential result of healthier land and sus
tainable rural communities. It should not be 
done hastily, opening the door to unintended 
or undebated results . We believe that gov
ernors and those in western grazing commu
nities have expertise and experience that 
should be tapped through an inclusive proc
ess. * * * Therefore, western Governors are 
not supportive of the process that led to this 
proposal . 

Mr. REID. Mr. President, if I can re
spond to my friend from Wyoming, I 
think you will find that letter was not 
signed by the Governor of Nevada. I 
talked with him yesterday. He indi
cated he had not signed the letter. I be
lieve the Senator from Wyoming has 
the floor. 

Mr. WALLOP. I yield 5 minutes to 
the Senator from Montana. 

The ACTING PRESIDENT pro tem
pore. The Senator from Montana. 

Mr. BURNS. Mr. President, I thank 
my friend from Wyoming. I just want 
to remind this body, we have stood 
here and talked about this issue many 
times. I am interested in what the Sen
ator from Washington had to say be
cause we stand here on principle today. 
A year ago, this Congress passed a 
water bill that affected California. It 
took 25 percent of the water away from 
the farmers in the central valley of 
California. 

I had an opportunity to drive through 
that part of the country. I observed 
land going back to waste, starting to 
grow tumbleweeds now, with 40 and 50 
percent unemployment in Mendota, 
Firebaugh-all of these areas where we 
thought we · were doing a very grand 
thing and doing something about re
allocating that water. Farmers there 
are finding it hard to understand when 
you have 150 percent snow pack and yet 
your water gets cut 25 to 30 percent and 
your fields burn up. 

That is when we said that this is just 
the first step in an assault on the West. 
I am interested in the Senator from 
Washington saying that she does not 
have any problems with this, but that 
is what it is. We do not stand here 
today discussing fees. We are discuss
ing policy, and it has to do with min
ing, it has to do with timber, it has to 
do with recreation, it has to do with 
gas and oil and energy development, it 
nas to do with hunting and fishing, it 
has to do with everybody that has a use 
on a public land. 

It is new policy that says we do not 
want things to happen out there. I will 
tell you right now-and everybody 
heard this old story about big opera
tors have all these leases-in Montana, 
we have 3,039 BLM permittees and 1,399 
Forest Service. The average AUM's are 
from 200 to 350 AUM's that run from 6 
to 7 months. That does not sound like 
big operators to me. It sounds like 
hardworking people who will, by pol
icy, be driven from the land; by policy 
will be driven from the land because of 
these new rules and regulations that 
have never had a hearing in this Con
gress and with this process. 

So I ask my colleagues, if they want 
to fight for their people, I am going to 
fight for mine, and I am going to stand 
on principle. But it is much broader 
than that. The war has already been 
declared out there because of the emo
tional issue of public lands. 

Who made it that way? Who im
proved them? We have more elk, more 
antelope, more mule deer, more turkey 
and white tail. We did it because we 
improved the land through an organi
zation called the Society for Range 
Management and Range Days that I 
sponsored since 1980. We could carry 
more AUM's. Give us a little more rain, 
and we can carry a lot more. But it is 
better now than any time in recent his
tory, and I mean since the Great De
pression and the drought years of the 

thirties, the "dirty thirties." And yet 
those people who improve those ranges, 
who make it livable, in a harsh land, 
now see it taken away from them with 
an inability to pay for schools, taxes, 
and to provide all the services that 
local government is supposed to pro
vide. 

But we chase the straw man, range or 
grazing fees. That is the straw man. 
The devil is in the fine print and that 
is the rules and regulations in this bill, 
that should have been in the authoriz
ing committee. 

The ACTING PRESIDENT pro tem
pore. The Senator's time has expired. 

Mr. BURNS. I urge my colleague to 
stand on this because there is a lot at 
stake for the West. 

I yield the floor. I thank the Chair. 
Mr. WALLOP. Mr. President, I yield 5 

minutes to the Senator from Idaho. 
The ACTING PRESIDENT pro tem

pore. The Senator from Idaho. 
Mr. CRAIG. Mr. President, I thank 

the Senator from Wyoming for yielding 
on what has become a very important 
and closely watched debate in the Sen
ate. I say that, Mr. President, because 
this debate may be about principle; it 
may be about philosophy; it may be 
about one Senator's approach toward 
an issue versus another Senator's. But 
let me tell you what I believe it is real
ly about. It is really about power. 

Our Founding Fathers recognized 
that an all-central government was a 
too powerful government, and most of 
that power ought to reside out in the 
States. But ever since that day 200-plus 
years ago through to today, that 
power, through one effort or another, 
one legislative vehicle or another, one 
change in our Constitution or another, 
has emanated back toward Washing
ton. 

In those 17 elusive pages of legisla
tive effort on the part of the Senator 
from Nevada and the Secretary of Inte
rior, it is all about power. It is about a 
phenomenal shift of power away from 
public land States and their represent
atives toward a central government. 
That shift of power gets masked in the 
argument of fees or a battle over this 
or that or something else. But who 
controls the water has the power. Who 
controls access to the public lands has 
the power. Who controls the policy 
that designs the human effort and ac
tivity on those public lands holds and 
has the power. 

Government is all about power. We 
know that as Senators. Some have it 
and some do not, and some are in and 
some are out. But that is what this de
bate fundamentally is all about. And 
power does affect the lives of people. 

For a moment let me reflect on the 
lives of the citizens of my State and 
ho-w .. they perceive the power that the 
Senator from Nevada is jerking . out of 
his State and turning over to Bruce 
Babbitt as the Secretary of Interior 
and the Department of Interior and 



26124 CONGRESSIONAL RECORD-SENATE October 26, 1993 
how it will impact the people of my 
State. 

Here is the vice president of a major 
regional bank who says, ''The profit
ability and the creditworthiness of a 
permittee will drastic~lly decrease if 
the Federal Government insists on 
maintaining. water rights and permit
tee-financed range improvements." In 
other words, a shift in power is going 
to affect the financial credibility of a 
permittee on our grazing lands. That is 
First Security Ban~ in the West, Vice 
President Curtis H. Eaton. 

A CPA talks about the historical re
lationship of farming and ranching to 
small agricultural communities. This 
CPA is in Burley, ID. Burley is not a 
big place, but a lot of marvelous small 
businesses reside there, and beautiful 
families of people. He says it is going 
to cost that community hundreds of 
thousands of dollars as small ranch
ers-not big ranchers, small ranchers, 
150- and 200-cow operations, mother, fa
ther, son, and daughter operating 
these-will go out of business because 
the Senator from Nevada by the policy 
in this law would assist in putting out 
of business. 

I wish to enter all of these in the 
RECORD, but the story goes on and on. 
Power resides in other ways. 

Here is a letter from a variety of pro
fessors and range management special
ists from Colorado State University, 
and their line in conclusion is, "But 
our concern is about the fairness in the 
reallocation of wealth." Not big 
wealth, little wealth, little wealth hav
ing an impact on small people. 

Wealth is power. If you control the 
wealth of Burley, ID, by controlling 
the access to the public lands, that 
generates the resource base, that gen
erates the wealth that flows back down 
main street, you have created a phe
nomenal power shift. 

That is what this legislation does. In
stead of those advisory committees 
where a majority of those who are af
fected by the policy of this administra
tion would have some say, there is a 
shift once again in power. So there are 
a variety of ways of debating this 
issue. 

I ask unanimous consent, Mr. Presi
dent, that a cross-section of these let
ters be printed in the RECORD because 
it is very important Senators under
stand that Bruce Babbitt and the Sen
ator from Nevada are talking about 
power at this moment. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

DIRECTOR (200), 

FIRST SECURITY BANK, 
October 1, 1993. 

Bureau of Land Management , 
Washington, DC. 

DEAR SIRJMADAM: Thank you for the oppor
tunity to comment on the proposed rule
making by the U.S. Forest Service and Bu:. 
reau of Land Management. We believe that 
the proposed increase in grazing fees to the 

$4.28 level and accompanying measures will 
cause significant disruption to our borrow
ers. 

Livestock ranchers, their families and em
ployees now make up a sizeable percentage 
of our commercial lending portfolio. 

A rancher's ability to acquire financing is 
base on assets, liabilities and net worth. The 
proposed grazing fee increases will decrease 
permit value , thus decreasing the rancher's 
assets and net worth. In addition, the short
ening of the permit term will result in a 
higher amortization cost and limit market
ability and value of said permits. 

The profitability and credit worthiness of a 
permittee will drastically decrease if the fed
eral government insists on maintaining 
water rights and permittee-financed range 
improvements. As a lender, it would not be a 
sound decision to finance improvements that 
can be amortized. As a result, improvements 
will most likely not be made and the forage 
resources of the land will suffer making it 
less profitable. 

The combination of the above effects will 
result in devastating short-term impacts. 
The financial viability of the livestock in
dustry will be severely threatened due to in
creased operating costs, decreased asset mar
ketability and decreased profit margins. 
This will ultimately result in herd liquida
tion, lower livestock prices and discontinu
ance of many family operations. An already 
fragile western range sheep industry will col
lapse and the cattle industry will slowly fol
low! 

I strongly urge that fee increases and regu
latory measures be carefully thought out 
and that the many studies that have been 
submitted dealing with private/public graz
ing cost comparisons be carefully considered. 

Sincerely, 
CURTIS H. EATON, 

Vice President, Area Manager. 

RAMSEY HEATING & ELECTRIC, INC., 
Burley, ID, October 11 , 1993. 

DEAR SIRS: Your proposal to increase the 
grazing fees to a $4.28 level could have seri
ous effects on cattlemen's financial support 
of our business. We are in an agricultural , 
cattle area depending on no other source for 
income. We believe the range is in good con
dition, not overgrazed and the ranchers do a 
good job cooperating and keeping it in con
trol as requested. 

We need financial support from owners of 
the cattle business if our business is to con
tinue successfully. 

Please take another look at the increase 
possible at the rate of inflation. 

Thanks, 
ROBERT A. RAMSEY, 

Owner. 

WM. F . STEVENSON D.V.M. INC., 
Buellton, CA , September 20, 1993. 

Re range reform '94. 
Hon. DIANNE FEINSTEIN, 
U.S. Senate, 
Washington, DC. 

This letter is to provide comments for the 
United States Department of the Interior
Bureau of Land Management and Depart
ment of Agriculture-Forest Service Notice of 
intent to prepare an Environmental Impact 
Statement and Proposed Rulemaking as pub
lished in the Federal Register, Vol. 58, No. 
155, Friday, August 13, 1993, pps. 43202-43206, 
43208-43213 and 43234-43237. 

Please do NOT support the current admin
istration proposal for a 130% increase in 
grazing fees and severe land-use restrictions. 
This increase and the changes in land-use 

policies established under the Public Range
lands Improvement Act (PRIA) will severely 
hurt many of the family-owned ranch oper
ations. These people are obviously a minor
ity and their lifestyles and values as con
servationists of the land should be protected. 
Please study the cases of privately managed 
lands vs. publicly managed lands and I think 
you will see the folly behind this socialized 
new proposed policy. 

Thank you for your time and support. 
Sincerely, 

BILL STEVENSON, D.V.M. 

OSTERHOUT POPE PHILLIPS & CO., 
Burley , ID , October 11 , 1993. 

DEAR GENTLEMEN: I would like to comment 
on the proposed changes in the rules and reg
ulations pertaining to federal land users. I 
believe that the proposed increases in graz
ing fees, and the resulting decrease in value 
in the associated permits will cause a signifi
cant decrease in the profitability of our local 
ranchers and a significant decrease in my 
business. 

I practice as a certified public accountant 
in Burley, Idaho. Agriculture represents a 
major portion of my business, both directly 
and indirectly . A majority of my business is 
in the preparation of income tax returns 
with its related write-up work. The proposed 
increase in grazing fees would adversely af
fect a material portion of my clients andre
sult in an estimated contraction of my busi
ness of approximately 10-20%. 

Historically farming and ranching has op
erated on a very small operating profit. Any 
profit produced has been reinvested in the 
business, except for that needed for living ex
penses. Because of low net profit amounts. 
any additional cost of the rancher will make 
a large difference in the net profit of the 
ranchers. For example, an increase in graz
ing fees of $5,000.00 may not seem like much 
in an operating budget of $100,000.00. How
ever, when it is considered that there is only 
a $10,000.00 profit, an additional $5,000.00 ex
pense does make a big difference. 

I also believe that the ranching industry 
has been taking good care of our ranges. 
They have been managing the ranges for 
sixty years. If they had been exploiting these 
ranges, the ranges would not have l~sted this 
long. One reason why ranchers have taken 
care of the ranges is because their range 
leases are proprietary in nature. It is my un
derstanding that some of the new regula
tions reduce or limit the proprietary nature 
of the leases. If this is the case, then I do be
lieve that the incentive for the rancher to 
maintain the range will be less and the gov
ernment costs to maintain the range will in
crease substantially. If the ranchers are not 
there, who will manage the range . Will it be 
the bureaucrats from Washington, D.C.? I 
suppose they will do as good a job as they 
have previously done. A good example of the 
government 's management skill is found in 
Yellowstone Park. In Yellowstone Park the 
range has been destroyed with an over popu
lation of diseased animals. However the gov
ernment is not able to make the decisions 
necessary to properly manage the animals. It 
is a mess. I predict that all the federal range 
land will look like Yellowstone if the gov
ernment assumes management duties. 

You bureaucrats claim that the rancher is 
not paying the cost of maintaining the 
range. Well, what happens if the ranchers 
leave the range? Then there will be no reve
nues. However, the naturalists, conserva
tionists, and recreationalists, will require 
more and more from the government. It ap
pears to me that the government will have 
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increased expenditures and decreased reve
nues. Where is the benefit in this? If you 
don't believe this is true, then who is pres
ently demanding the government spend more 
money on the public lands. It is not the 
ranchers. 

In Idaho the government owns 64% of the 
land. Over 80% of the cattle in Idaho will 
spend some time on government land. 
Changes in government policy regarding 
public lands have a big impact on Idaho's 
economy. A 132% increase in lease rates will 
have an enormous impact on Idaho's econ
omy and future. The average age of farmers 
and ranchers is over 50 years. If this is such 
a profitable industry why aren ' t more young 
people involved? It is not because there is no 
interest, it is because it is not economically 
possible. Increased fees and decreased propri
etary interest in the leases will further re
duce the number of young people who can 
begin to farm. 

One final comment, all the government 
programs are instituted for one reason and 
one reason only. That being to provide inex
pensive food to our citizen's . Generally that 
has been accomplished. The American citi
zen 's percent of revenue that is spent for 
food is the lowest in the world. We have been 
able to accomplish this by maintaining a 
large number of small farmers who have been 
unable as a group to limit supply and drive 
prices up. If the government is successful in 
driving the western cattlemen from the 
ranges, the supply of beef will decrease sub
stantially and the cost to the consumer will 
increase proportionately. 

You people should consider the sayings 
which are found on grain storage facilities in 
Cassia County: 

"Don't complain about agriculture with 
your mouth full." 

" If you eat, you are involved in agri
culture." 

Sincerely, 
CURTIS B. POPE, 

Certified Public Accountant. 

COLORADO STATE UNIVERSITY, 
Fort Collins, CO, August 27, 1993. 

MICHAEL J. PENFOLD, 
Assistant Director, Land & Renewable Re

sources, U.S. Department of the Interior, 
Bureau of Land Management, Washington , 
DC. 

DEAR MIKE: As the outside (University) au
thors of the Grazing Fee Task Group Report 
(GFTG) we read with interest Rangleland 
Reform '94. We were especially interested in 
the reference to the GFTG Report and the 
support our analysis lends to the fee pro
posal. We agree with the interpretation of 
our study findings but feel the brief synopsis 
provided in Rangeland Reform '94 does not 
explain or even mention one of the major 
concerns highlighted in our report. As we 
summarized in the Executive Summary of 
our report (Incentive-Based Grazing Fee Sys
tem, Part I, pp. i-ii): 

"The government is not collecting the full 
market value for grazing public lands, but 
ranchers are paying full value through the 
current fee, non-fee grazing costs, and in
vestments in grazing permits. Past grazing 
fee policy has contributed to the value of 
grazing permits and current ranchers have 
paid this cost. Some of the value of public 
land grazing has been capitalized into the 
value of public land ranches and is bought 
and sold in the ranch real estate market. 
Legal precedent says permit value need not 
be considered in setting grazing fee policy, 
but the allocation of permit value remains a 
central issue in the grazing fee debate. 
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There is a strong theoretical linkage be
tween grazing fees and permit value. As fees 
go up, permit values should erode and wealth 
will be transferred from ranchers to the gov
ernment. This is the dilemma that policy 
makers face. The GFTG does not imply that 
this transfer is right or wrong, but the con
cern about the fairness of reallocating 
wealth is obvious. " 

Our assessment that the value of public 
land grazing was worth between $3 and $5 per 
AUM relied heavily on what ranchers have 
paid to purchase grazing permits. In most in
stances, a total cost comparison between pri
vate and public leases did not support the $3 
to $5/AUM recommendation. In fact, the cost 
comparison for Forest Service and all sheep 
allotments resulted in negative forage val
ues. In many cases, ranchers are paying 
more to graze public lands because of the 
lack of alternatives and/or the complemen
tary between their deeded lands and associ
ated federal permits. Utilizing the permit 
value approach allowed us to quantify some 
of these intrinsic values associated with the 
use of public lands. 

The allocation of permit value is a key 
issue to be addressed in setting grazing fee 
policy. By proposing a base value of $3.96/ 
AUM the implication is that the value of 
public land grazing permits belongs to the 
government and will be reallocated from 
ranchers to the government. We feel it is im
portant that those setting grazing fee policy, 
and the general public, realize that a re
allocation of value will result from higher 
grazing fees. 

We hope that as federal grazing fees are de
bated, recognition will be given to the per
mit value issue. We do not take a position as 
to who is entitled to permit value. Ranchers 
took a risk that policies might change when 
buying the grazing permit. We point out, 
however, that public land ranchers are pay
ing full market value for grazing public 
lands when higher non-fee grazing costs and 
investments in grazing permits are consid
ered. The issue is whether recognition !;hould 
be given to the investment cost current hold
er of grazing permits have . To exclude this 
point from the proposed policy statement 
and from the synopsis of what we found is 
misleading. 

Sincerely, 
E.T. BARTLETT, 

Professor , Department 
of Rangeland Eco
system Science, Colo
rado State Univer
sity . 

NELl RIMBEY, 
Extension Professor, 

Range Economist , 
Universi ty of Idaho. 

L. ALLEN TORELL, 
Professor, [)ept . of 

Agric Economics, 
New Mexico State 
University . 

LARRY VAN TASSELL, 
Assoc. Professor, Agric 

Economics, Univ. of 
Wyoming. 

JOINT SCHOOL DISTRICT No. 365, 
Grand View, ID, October 4, 1993. 

DIRECTOR (200), 
Bureau of Land Management , 
Washington , DC. 

DEAR SIR/MADAM: As a public school dis
trict with a tax base reliant on agriculture, 
we are extremely worried about your recent 
proposals. We believe the proposed increase 
in grazing fees to the $4.28 level and the ex-

pected loss or elimination of permit value 
which would accompany this increase will 
cause significant hardship to our school dis
trict. 

Ranching families and employees now 
make up 25% of our total school district en
rollment. Our school district would suffer 
without the presence and diversity of ranch
ing students. 

In addition, livestock ranchers, their fami
lies and employees now pay approximately 
33% of our total school district tax assess
ments. Without this financing, we cannot 
pay teacher salaries, repair facilities, pur
chase text books and supplies, and might 
possibly have to close schools all together. 

Approximately 4100 of the 5200 square miles 
which make up our school district are feder
ally owned. These federal grazing permits 
must continue to remain, along with the 
deeded land to which they have been histori
cally attached, with Idaho ranchers so that 
we can rely on a consistent tax base to allow 
us to provide for the education needs of our 
community. 

The cattle business is not only the largest 
agricultural commodity in Idaho, it is an im
portant part of our school district. The 
ranching lifestyle produces students that we 
want in our schools, they are responsible and 
hard-working! 

This proposal along with the proposed en
dangered species listing of the Bruneau Hot 
Springs Snail, would be disastrous to our 
school district. 

Sincerely, 

DIRECTOR (200), 

RALPH HATCH, 
Superintendent. 

EMMETT, ID, 
October 14, 1993. 

Bureau of Land Management, 
Washington , DC. 

DEAR SIRS: Please accept the following re
marks on the proposed Rangeland Reform. 

First, let me give you a little background 
on my agriculture experience. My family has 
been in the livestock business for over a hun
dred years. My grandfather started out in 
the sheep business and my father expanded 
into cattle. We are primarily in the cattle 
business now, although I still have an inter
est in the family sheep business. 

There are several issues in the proposal 
that need to be addressed. We have had for at 
least 20 years, a rest rotation system for our 
grazing lands. We have done this with the 
full cooperation of the BLM and Forest Serv
ice. With the program, even in the severe 
drought years that we have experienced in 
the last few years, our cattle have not had to 
be held off of the land for any reason, much 
less for any deterioration. We are good stew
ards of our land, both private and public. A 
raise in the grazing fees will greatly hurt our 
ability to stay in business. I feel we would be 
punished for our taking care of the land. 

Something that does not seem to be ad
dressed in the proposal is the fact that we, in 
agriculture business, are feeding not only 
the United States but several other nations 
with the beef and other products that we, as 
an industry produce. We in the United States 
have probably the cheapest food prices in the 
world, and with the increase in the fees, 
along with so many restrictions and regula
tions on us, cattle producers will go out of 
business. When these producers, like myself, 
go out of business, the price is going to do 
nothing but go up, the supply is going to go 
down and the consumer is going to yell. 

As for the disbanding of the grazing advi
sory boards and re-appointing of the new 
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board, this is a very strange proposal. Would 
you appreciate paying rent on property, for 
the use of the property for your business, 
then have someone with no expertise or ex
perience in your business, be put in charge of 
telling you how to run your business? We pay 
rent for the privilege of using this land and 
the preservationists and recreationists do 
not and yet they will be able to tell us how 
to run our business? If this is allowed to hap
pen, it would be very unfair to the livestock 
producer and the citizens of the U.S. 

63.8 percent of the State of Idaho is feder
ally owned. We, the tax payers of Idaho, sur
vive on this type of tax base. By raising the 
grazing fees , the economy of the state will be 
greatly impacted. The impact on the local 
counties and communities will be even more 
impacted. The most current figures that I 
have seen say that for each person that is 
employed on a ranch or farm, 5 people in the 
surrounding communities are kept em
ployed. The sale of cattle in Idaho generated 
$721.4 million in 1992. Eighty percent of these 
cattle graze on public land. Our industry ac
counted for 25 .6 percent of the total Idaho 
agricultural receipts last year. Don't strife 
this important part of our economy. 

The main reason most of the Federal lands 
are Federal lands in the Western United 
States is because this land is not usable for 
any other· purpose. The rancher has devel
oped water for livestock, which wildlife , the 
hunters, and the recreationists, among oth
ers, use and benefit from year round. I feel 
that taking away the ownership of the these 
improvements will cause the incentive to 
maintain these to deteriorate. The right to 
have the water rights is a very important 
part of this process. Without these rights, all 
users of the land will be affected. 

To make such general restrictive regula
tions for the totally different kinds of ter
rain there are in the West, not just here in 
Idaho, is ludicrous. Any regulatory changes 
need to be regionalized, not nationalized. 

Thank you for considering these remarks. 
, Sincerely, 

JUDY AND RON WOODIE, 
Haw Creek Ranch. 

HOUSE OF REPRESENTATIVES, 

DIRECTOR, 

STATE OF IDAHO, 
October 14, 1993. 

Bureau of Land Management, 
Washington, DC. 

DEAR SIR: As a state legislator knowledge
able in the day to day hardships of family 
ranch operations in southern Idaho, I can 
state with full confidence that the proposed 
grazing fee increase from $1.86 to $4.28 over a 
three year period is too much-too fast. Even 
the current Senate/House compromise pro
posal of $3 .45 exceeds realistic economic con
siderations. Especially in light of the fact 
that rangeland reform regulations and stand
ards are apparently included in the com
promise language. The two in combination 
constitute a double-whammy economic im
pact that is poorly conceived and ill advised. 
The cause celebre is that this package is for 
the taxpayer, the forgotten in grazing de
bates. I disagree. Like the emperor who wore 
no clothes, the federal government has sur
rounded itself with its own gown of logic; 
logic developed in the ethereal atmosphere 
of absolute right that so often prevails with
in the Washington D.C. beltway. 

It is not really logical when a landgrant 
university such as the University of Idaho 
prepares a detailed research paper on com
parative grazing costs on federal , state and 
private land only to have deferral bureau-

crats reject that study on the basis of other 
studies which purport to show something 
else. My experience in Washington D.C. was 
that in research and development I could al
ways find studies to support any thesis. Sort 
of the antithesis of the scientific thought 
process. 

In all probability, the University Idaho 
study has a good handle on grazing condi
tions and cost as they relate to Idaho. As 
such, the grazing fee increases and rangeland 
reform package currently under consider
ation will adversely impact the economic 
stability of Idaho's family ranches. When 
these families cut back operations or fold op
erations, the state 's economic base is dis
rupted. taxes from income and sales will de
crease and additional taxes will have to be 
collected to maintain existing levels of state 
funding. Since this will also adversely im
pact most Idaho taxpayers, how much has 
the " forgotten taxpayer" really been helped? 

On a more national scale, larger corpora
tions who engage in livestock operations 
often use cattle as a profit/loss control to ad
vantage the corporation in reducing taxes. 
With the increased grazing fees proposed, it 
is very likely that the national treasury will 
actually see five year average losses result
ing from just such corporate manipulations. 
Therefore, large corporations which also in
clude cattle operations will probably not be 
too heavily impacted. However, the "forgot
ten taxpayer" will still be wondering when 
his ship is going to come in. 

Large livestock operations will have a cut 
in their economic base which will again im
pact state income and sales taxes. They will 
survive either because of their economic 
base, or because they are able to acquire ad
ditional range grazing rights from those who 
yield their rights back to the federal govern
ment. This forced cannibalism on the part of 
the federal government will reduce jobs. Will 
the federal treasury see the benefit? Per
haps- but only perhaps. States are matched 
by the federal government on an approxi
mately 70/30 basis for health and education 
costs of the unemployed or dysfunctional. 
The costs of these programs, to the extent 
that ranch families are displaced, could sig
nificantly reduce the net return to the fed
eral government. 

Finally, even the Idaho Land Board has 
taken note of economic pressure on livestock 
operators as evidenced by the recent reduc
tion of the Idaho grazing fee from $4 .99 to 
$4.53. It is the reduction that establishes the 
precedent. The point often made that the 
Idaho grazing fee is as high as rates consid
ered for federal lands is largely negated by 
the fact that environmental regulations and 
operational mandates on federal lands are 
generally more extensive than on Idaho 
lands. 

Are there winners in this package. Yes. 
But the taxpayer rallying call is a smoke
screen. As recently pointed out by Senator 
Larry E . Craig, the issue is environmental 
and the purpose is to reduce livestock on fed
eral land. The recent elimination of BLM 
grazing advisory boards is clear evidence of a 
planned shift in grazing representation on 
federal boards. That being the case, every 
" forgotten taxpayer" in the United States 
had better remember that when the live
stock go, the costs for federal land mainte
nance will transition to the user- that's the 
general public now calling for the reduction. 
And in this area, the rate of increase in 
abuse of federal lands but the general public 
far transcends anything in the livestock in
dustry over the past one hundred years. 

Sincerely, 
JIM D. KEMPTON. 

NEVADA CATTLEMEN'S ASSOCIATION, 
Elko, NV. 

Contact: Betsy Macfarlan 
Phone: 702-738-9214 

FOR IMMEDIATE RELEASE 
Elko, Nevada- October 21, 1993--Demar 

Dahl, President of the Nevada Cattlemen's 
Association issued the following: 

The Nevada Cattlemen's Association today 
appealed to Senator Bryan asking him to 
stand up for Nevada and join the filibuster 
pending in the United States Senate. 

" Senator Reid has turned his back on Ne
vada, the livestock industry, and the com
munities that depend on that industry," said 
Demar Dahl, President of NvCA. 

" Senator Reid says we have the choice of 
accepting his amendment or Secretary 
Babbitt's proposal. That's like choosing be
tween the electric chair and the firing 
squad," Dahl said. 

He also pointed out that Senator Dominici 
of New Mexico and other western senators 
are leading the filibuster effort. "They obvi
ously believe there are alternatives other 
than the Reid amendment or the Babbitt 
plan," he said. 

Senator Reid said in a press release yester
day, " Frankly, it would be easier for me to 
throw my hands in the air, support a fili
buster, and watch Secretary Babbitt go all 
the way with his reforms, and a $4.28 fee . In 
good conscience I cannot do that. I did not 
walk away from the negotiating table when 
the going got tough, and I will not walk 
away from cattlemen now." 

"The going got tough at the negotiating 
table for Reid because he was working 
against the very people he is supposed to rep
resent, " said Dahl, " and yes, he did walk 
away from the cattlemen." 

NEVADA CATTLEMEN'S ASSOCIATION, 
Elko, NV, October 25, 1993. 

Hon. LARRY CRAIG, 
Hart Senate Office Building , 
Washington D.C. 

DEAR SENATOR CRAIG: It has come to our 
attention that our position concerning Sen
ator Reid's amendment has not been made 
clear, therefore we feel it is important that 
you understand our feelings regarding Sen
ator Reid 's actions. Senator Reid has never 
asked for our input and has steadfastly ig
nored our recommendations. He has turned 
his back on the livestock industry and in our 
view the entire state of Nevada by his bla
tant misrepresentation of our best interests. 

We view Senator Reid's actions on water 
rights as a states' rights issue and very 
therefore damaging to Nevada and the live
stock industry. The subleasing paragraph in 
his amendment will put a number of our 
ranchers out of business. It also makes it 
nearly impossible for young families to get 
started in the livestock business, since Ne
vada 's ranching industry is so dependent 
upon federal lands with 87% of Nevada feder
ally owned. We are very concerned about the 
infringement upon our private property 
rights, i.e. range improvements and water, 
by Senator Reid 's amendment. We view Sen
ator Reid 's amendment as a political maneu
ver to deny the public, including ranchers, 
the right to comment on all of the proposed 
changes. By codifying this into law we are 
denied our rights that the NEPA process 
guarantees. 

The livestock people of Nevada appreciate 
your efforts on our behalf and on behalf of 
all the ranchers in the west. If we can assist 
you in any way, please don 't hesitate to con
tact us. 
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Thank you again for your efforts. 

Sincerely, 
DEMAR DAHL, 

President. 

NEVADA CATTLEMEN'S ASSOCIATION, 
October 25, 1993. 

BILL MYERS, 
Public Lands Council , 
Washington, DC. 

DEAR MR. MEYERS: I have read many 
quotes from Senator Reid in several papers, 
saying he is representing the livestock in
dustry and that he consulted with ranchers 
who are semi-agreeing with him. 

I am here to tell you that is not the truth. 
I myself talked to him at length on the 
phone, and then faxed him the enclosed let
ter. Senator Reid is absolutely not working 
for the Nevada Cattlemen. He has not spoken 
with the Nevada gattlemen's Association or 
any person authorized to speak for us , and he 
does not echo the true beliefs of the State of 
Nevada, the State with the most public land. 
He has sold us out in favor of lining up with 
Democrats and the Administration. 

It is imperative at this time that we either 
stick with the moratorium for a year or let 
the Administration move administratively. 
We cannot allow any of the Reform 94 pack
age to be codified into law. Issues such as 
this should not be codified into law in a com
mittee without a public hearing, and should 
be done pursuant to the Administrative Pro
cedure Act and the Taylor Grazing Act. 

As Chairman of the Federal Lands Com
mittee for the Nevada Cattlemen's Associa
tion, I believe I am in much better commu
nication with the federal lands ranchers in 
this State and can speak for them more ac
curately then can Senator Reid. The ranch
ers in Nevada do not support the Reid Com
promise or Rangeland Reform 94. 

Sincerely, 

Senator REID, 
U.S. Senate. 

JOHN L. FALEN, 
Chairman, Public Lands. 

OROVADA, NV, 
October 5, 1993. 

DEAR SENATOR: Please excuse the hand 
written note. I talked to you on the phone 
earlier today-

! know you've been convinced that we 
must reach a compromise- Sir-we just can't 
compromise any more . We have been com
promising ourselves out of business for the 
last several years--don ' t give away the store! 

To further prove my point about the en
dangered species and other similar laws, tak
ing our country over do me and yourself a 
favor. 

Please get the September 1993 issue of the 
Readers Digest and read "When a Law Goes 
Haywire." It starts on page 49 and is only 
four pages long-surely you have enough 
time to read that, it's really important. 
Take it to the committee meeting with you. 

Tell them this is where we 're heading
stand up and be tough. If you take a hard 
line, Nevada will be proud of you. 

The compromise you are talking about is 
going to do us in anyway. If it has to be, let 
them do it and don't be a party to our own 
devise. 

Thank you, 
JOHN L. FALEN, 

Chairman, 
Nevada Federal Lands Committee. 

The ACTING PRESIDENT pro tem
pore. The Senator's time has expired. 

Mr. CRAIG. That is one of the bot
tom lines of the debate in this issue. 

Mr. REID addressed the Chair. 
The ACTING PRESIDENT pro tem

pore. The Senator from Nevada. 
Mr. REID. I yield myself 10 minutes. 
The ACTING PRESIDENT pro tem

pore. The Senator from Nevada. 
Mr. REID. Mr. President, in the West 

there are stories of important heritage, 
good guys in white hats, bad guys in 
black hats. We have had shootouts at 
all kinds of corrals, but the most fa
mous is the one at OK Corral; Federal 
marshals like Matt Dillon, who single
handedly stopped train robberies and 
found murderers in the most interest
ing places. 

Let us understand, as I have ex
plained before, I am from the Western 
part of the United States, was born 
there. I understand western heritage 
and stories about the train robbers and 
marshals and all kinds of things like 
that. These stories are good when they 
are not falsehoods or they are not built 
upon myths. 

But we have heard some myths in 
this debate from those who propose 
locking up Government, stopping Gov
ernment from moving forward. I be
lieve they do a disservice to the West 
and westerners. · 

We have heard about this so-called 
war on the West. But let us look, Mr. 
President, at the facts. Take, for exam
ple, the State of Montana. In the State 
of Montana, like all Federal lands, the 
grazing fee is $1.86. That is what it is 
now. If you want to graze on State 
lands in the State of Montana, it is 
$4.03. If you want to graze on private 
land, it is almost $12. 

Is $1.86 increased by a few cents over 
the next 3 years outrageous? Of course 
not. Secretary Babbitt's proposal is 
much higher than what I have rec
ommended in my amendment. But one 
of the myths being propounded around 
here is that the $1.86 is fair and should 
not be increased at all. 

Look at private lands all over this 
country-Oregon, $9.28; Washington, 
$10.69; Wyoming, $9.93, and in Wyoming 
the legislature just passed a law and 
State lands will be $3.50. So that is 
what we are talking about in the way 
of myths. 

It is not often, Mr. President, that 
you get the National Taxpayers Union, 
environmental groups, and editorial 
support from all over the country. 
When I was here last week, I could only 
talk about editorial support from 
Reno, Las Vegas, Sacramento, Casper, 
Denver. Now we even today have an 
editorial supporting what should hap
pen on this bill in the Washington 
Post. The support is growing, not 
weakening. 

Since I was born and grew up in 
Searchlight, NV, Mr. President, the 
population of Nevada has increased 650 
percent. In Alaska, 350 percent; Colo
rado, 150 percent; State of Washington, 
over 100 percent; Utah, 150 percent; Or
egon, about 100 percent; Idaho, 700 per
cent; Montana, Wyoming 65 percent. 

Mr. President, overall, western popu
lations have grown nearly 200 percent 
in my lifetime. The population growth 
has brought pressure on public lands. 
These lands that are public are owned 
by the public, are intended for multiple 
use. And our growing population is 
using these lands. 

Look at our national parks. During 
the last 10 years visitors to the Grand 
Canyon have increased 50 perc en t-4 
million people a year visit Grand Can
yon. Zion National Park in Utah, real
ly kind of a small park, has increased 
the same period of time 50 percent-2 
million visitors. I told you about Grand 
Canyon having 4 million visitors. Lake 
Mead had 9 million-9 million people. 
There is tremendous growth in the 
wanting of people to visit our parks. 
Yosemite, 4 million. The population 
has strained our resources, our urban 
centers are becoming crowded, our 
lands are used by many. We must rec
ognize new reality. This reality is 
about progress and it is about change. 

My friends on the other side do not 
want change. There is not a thing that 
we can do to make them happy. 
"Change this, we do not like that." 
"Stop Babbitt from going forward, re
stricting by statute, that is not good 
enough." We did that. The grazing fee 
is still too high, $3.45, still too high. 
They want gridlock. That is what has 
stopped this country from going for
ward is gridlock. We cannot do any
thing to make them happy. 

Today's West is different. This debate 
is about a new West. We talked about 
gridlock last week, gridlock not only 
in the Senate, but in the courts, we 
have been threatened with in the 
courts. I believe that we must again 
understand that what we are talking 
about here, Mr. President, is giving the 
ranchers of the Western part of the 
United States a break from what Sec
retary Babbitt wanted to do, lower 
grazing fees, less increase after 3 years 
and restricting what he can do and 
what he can move forward on. 

The compromise allows room for the 
ranching families that are part of our 
history. The vast majority of ranching 
families will not be affected by these 
changes. They will retain ownership of 
range improvements during this 10-
year period, they will retain the water 
rights that they have proven up, they 
will not be penalized if they care for 
the land. 

This compromise, I again suggest to 
the President, has been endorsed by the 
National Taxpayers Union.' Conserva
tion groups, the environmental groups, 
say this proposal is watered down. It is 
a compromise but it is a step forward 
and they support it. The House does 
not like it. Secretary Babbitt does not 
like it. But it is the best we could do. 
Again, what the opponents have offered 
is gridlock and more gridlock. I believe 
we should allow this to come to a vote, 
vote it up or down, and move forward 
with something else. 
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Mr. President, we are now in the 

world of gridlock No. 2. We have moved 
from last week to gridlock No. 1; we 
are now at gridlock No. 2. I think we 
should move on to something more 
constructive. 

The PRESIDING OFFICER (Mr. DOR
GAN). The Chair advises the Senator 
from Wyoming has 8 minutes 30 sec
onds remaining; the Senator from Ne
vada controls 18 minutes and 30 sec
onds. 

Mr. REID. I yield 5 minutes to the 
Senator from Arizona. 

The PRESIDING OFFICER. The Sen
ator from Arizona. 

Mr. DECONCINI. Mr. President, we 
find ourselves back again with the 
same arguments, the same talking. Ev
erybody wants to project themselves 
out here as representing the West, 
those of us who are at least speaking. I 
will say this to my friends from Wyo
ming, Idaho, and New Mexico. You all 
represent the West. I understand that. 
I represent the West. I hope you under
stand that. 

I have been here long enough and I 
know the issues well enough in my 
State to realize what is important to 
the ranching industry there. My fam
ily, though not ranchers, were farmers 
and we know the land, we know what 
water is all about, and the importance 
of it. What we are faced with today is 
a decision, in my judgment, of whether 
or not we are going to put an end to 
this constant yearly battle as to what 
ranchers are going to pay. We know 
they are going to pay for it, what 
rights they are going to have, as it re
lates to the Bureau of Land Manage
ment land, and when doing that, you 
have to be realistic. . 

Sure, we like it our way. We have had 
it our way. And this particular Reid 
compromise that is before us is still 
our way. It is still beneficial to the 
ranchers. The costs, for instance, do 
not cover the exact cost of administer
ing the program. That is a benefit to 
our ranchers. And in Arizona, two
thirds of the ranchers' lands are leased 
from the Forest Service. The standards 
that are imposed here in this legisla
tion are those same standards that are 
already adopted by the Forest Service. 
I do not know how it is in other States. 

Amazingly enough, we seem to reach 
an agreement here on this floor when, 
in fact, we have reached agreement 
with the House of Representatives. The 
fee no longer appears to be the primary 
bone of contention based on the argu
ments that are here. Even the oppo
nents of the Reid compromise seem to 
propose that their own fee increase of 
$3.45 focuses now on the policy ques
tions involving this compromise. 

I would like to address a subject that 
has been raised by those in opposition 
to the Reid compromise before us; that 
is, private property rights. It is being 
presented that this proposal will in 
some way have an effect on present pri
vate property rights. 

This Senator has always been a 
strong defender of the property rights 
of individuals. On many occasions, I 
have risen and voted to defend attacks 
on private property rights when the 
issue has come before the Senate. 

A fundamental question before us 
today is what rights do the grazing per
mittee's have now and how, if at all, 
will these rights change after this pro
posal is adopted. 

The Federal Land Policy and Man
agement Act-section 402-directs the 
Secretaries of the Interior and Agri
culture to issue permits and leases for 
a period of 10 years subject to terms 
and conditions deemed appropriate and 
consistent with the law. Recognition of 
the value of the permittee's contribu
tion to the permanent improvements is 
noted. 

The State governments have estab
lished water laws which grant rights to 
water. The Federal Government has 
long recognized the States' right to 
regulate water. In the past century, 
tens of thousands of water filings have 
been processed and gran ted by the 
States in the West. Clearly water 
rights exist on the public land. 

What would this proposal do to 
change these existing water rights? 
Nothing. This proposal recognizes and 
maintains existing water rights. Fu
ture water rights only will be vested in 
the United States so that the Federal 
Government can ensure that protection 
of public water supplies are main
tained. 

To fully understand the importance 
of the water issue, I would like to pro
vide an example of what happens when 
a water right on the public lands is 
granted to an individual and then re
moved from multiple-use management. 

I would like to describe Dripping 
Spring in northwest Arizona. This 
spring, on public land within the 
Mount Nutt Wilderness Area, is man
aged by the BLM and is the only water 
source for miles. It was the water 
source for desert bighorn sheep, birds, 
deer, wild burros, small mammals, and 
livestock. 

The water rights granted by the 
State included the entire flow of the 
spring. The State granted Water Right 
No. 713 in 1930 for 15,000 gallons per 
day. This 15,000 gallons per day permit 
was issued on a spring that flows 3 gal
lons per minute. The actual flow 
amounts to less than one-third of the 
permitted amount. 

An adjoining private landowner has 
piped the water to use on his private 
land several miles away. It is reported 
that over 15 families currently use the 
water for domestic use even though the 
State permit is for livestock use only. 
Additionally, State law does not re
quire that sufficient water be left at 
the source to serve the ecosystem that 
is dependent upon the water. This is 
not an isolated example. I have several 
other examples of these types of ac
tions. 

I ask my colleagues, how can you 
manage the public lands, especially in 
desert ecosystem, if you do not have 
water? Entire ecosystems can be 
changed and species displaced and the 
land can be damaged immeasurably for 
future grazing. Water is the most criti
cal resource in the desert ecosystem. 
While past policies have allowed this to 
occur, it is time to make the correc
tion. We should not penalize those who 
abide by the law but we need to main
tain the entire ecosystem, not pieces 
for the benefit of maintaining the eco
system for livestock. Several of my 
colleagues have tried to redirect the 
argument and scare people by saying 
that these changes will affect water 
rights all over the West. It will not af
fect the allocation on the Colorado 
River. It will not affect the city of 
Boulder's water supply. The changes 
are clearly directed at the BLM range, 
and it is so clear in the law that it irks 
this Senator to see that continuously 
argued, that the central Arizona 
project is going to be affected. It is not. 

Range improvement ownership is an
other issue where past policies need 
correction. While it is suggested that 
you must have title to range improve
ments before money is invested, this 
view is flawed. The Forest Service has, 
since its very formation in 1906, notal
lowed ownership of range improve
ments. 

Livestock grazing on the national 
forest has occurred for over 80 years 
under this policy. Investments have 
been made, transfer of permits under
taken, and bank loans have been grant
ed. I do not remember a single piece of 
legislation introduced to change the 
Forest Service policy. It must be work
ing. 

I ask my colleagues, if you were a 
business person and you leased land to 
someone else and they made improve
ments in order to conduct their busi
ness, would you give them title to the 
improvements? I venture to say no. 
The lessee made those improvements 
with full plans to amortize them dur
ing the period of the lease. This is why 
permit tenure for 10-year leases is so 
important to the industry. Adequate 
time needs to be allowed to make in
vestments and amortize their value. 
The Reid compromise protects permit 
tenure. 

Many of the range improvements 
have multiple use values and need to be 
the responsibility of the BLM to ensure 
they are used in that manner. The 
springs I described before are used in 
that manner. The springs I described 
before are examples of that. In addi
tion, in other locations livestock cor
rals and fences are also used in wild 
horse and burro roundups or manage
ment. 

While past BLM policy allowed the 
ownership of range improvements, it is 
time for change. Again, what is the im
pact of the change on existing owner
ship of range improvements? Nothing! 
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The proposal recognizes existing own
ership. Future permanent range im
provements will have title vested in 
the United States. 

Mr. President, let me also remind my 
colleagues that there are other things 
at stake in this bill. If this bill does 
not pass, funding for timber harvest, 
which is vital to my State and to the 
States of many who are opposing this 
measure, will be unavailable; funding 
for important national park projects
which are already experiencing a tre
mendous backlog-will be unavailable; 
critical funding for native American 
schools, hospitals and water projects 
will be unavailable; and so on. 

The State of Arizona has the largest 
on reservation Native American popu
lation in the United States. Everyone 
here has heard me speak of the destitu
tion and poverty in the Bennett Freeze 
Area on the Navajo Reservation. Well, 
Mr. President, there is money-no 
where near what is necessary-but 
there is funding to start to provide 
sewer lines and home repairs for U.S. 
citizens who are living in third world 
conditions. 

I am not prepared, and I hope my col
leagues would not be either, to jeopard
ize programs critical to the health and 
well-being of a number of Americans. 

Mr. President, I have long supported 
the livestock industry. I feel this pro
posal is the best compromise that can 
be achieved. I think this bill should be 
passed and I ask my colleagues to sup
port the Reid compromise. I yield the 
floor. 

I wish we had more time because this 
is an important issue that needs to be 
resolved, and we need to do it now. 
This is going to bring certainty to the 
capability of ranchers to finance their 
ranching enterprises. And it is time 
that we put it to rest and stop all of 
the misinformation that is being put 
out here. Nobody here who is proposing 
this that I know of says it is a wonder
ful, wonderful thing. How many times 
have my friends on the other side had 
to propose legislation that was not ab
solutely perfect? 

So, Mr. President, in closing, I hope 
that the Senate will impose cloture 
and get on with it. Failure to do that 
this afternoon, means that the Interior 
Department could close down, in effect, 
really all of Arizona. We must not let 
something like this keep us from doing 
what is right for the entire west and 
what is right for the ranchers. · 

Mr. WALLOP. Mr. President, I yield 
30 seconds to myself. 

I say ·to the Senator from Arizona 
that the western State water engineers 
feel that he is flat wrong. Maybe he is 
right and they are wrong, but one thing 
is certain: Nobody had a chance to find 
out, because a back-room deal denied 
them the ability to have a hearing. 

I yield to the Senator from Idaho. 
Mr. CRAIG. I thank the Senator. The 

Senator from Arizona is right. There 

may be myths in this, but we do know 
there is a great deal of uncertainty. 
Why? 

First, new section 406 (i)(2) of the 
conference report states: 

The United States shall assert its claims 
and exercise its rights to water development 
on public lands to benefit the public lands 
and resources thereon. 

I take it to mean that the water cur
rently used for hydroelectric power 
generation is to be subordinated for use 
for "the public lands and resources 
thereon" -even if that water has been 
used for the past 50 years to produce 
electricity at a hydroelectric dam. 

Hydroelectric projects on BLM lands 
in Arkansas, 8; Alabama, 5; California, 
32; Idaho, 30; Colorado 3; Minnesota, 7; 
New Mexico, 1; Missouri, 2; Montana, 2; 
Utah, 9; Washington, 2; Wyoming, 10; 
Nevada, 0. Is that a coincidence? I do 
not know, but I do know what it ap
pears that the conference report says, 
and the Senator from Arizona will not 
really know, unless we have full public 
hearings and bring in the experts to 
apply that language. 

Second, new section 406(1) authorizes 
the Secretary of the Interior to cancel 
or suspend permits and leases if there 
is any violation of Federal or state law 
concerning conservation, protection of 
natural or cultural resources, and the 
protection of environmental quality. 
There are a half-dozen or so Federal 
and State authorizations necessary to 
build a hydroelectric powerplant. Plus 
there are untold State laws on these is
sues. Thus, the conference report gives 
the Secretary of the Interior nearly un
bridled power to rescind a hydro
electric license. 

The PRESIDING OFFICER. There 
are 7 minutes remaining for the Sen
ator from Wyoming. The Senator from 
Nevada has 9 minutes. 

Mr. WALLOP. Mr. President, I yield 
myself the remainder of our time. 

If this debate contains any other in
formation for a public confused by hav
ing one side say one thing and another 
side counter it, and the other side deny 
it, it is that no body can say for a cer
tainty what is contained in the lan
guage of these back-room deals. I will 
say this-and it is the belief of the Sen
ator from Wyoming-that the thoughts 
propounded by the Senator from Ari
zona are absolutely wrong. Water is af
fected. Range improvements are af~ 
fected. The language of the bill on 
range improvements does not confine 
range improvements to just those for 
livestock usage. There is no definition 
and language which says "all improve
ments." 

Mr. President, all improvements is a 
lot inore than just the ranching issue. 
Let me just say once again that the 
livestock industry has accepted the 
fact that there will be a rise in grazing 
fees, and they have authorized the Sen
ator from Colorado and the Senator 
from Wyoming-a bipartisan, 

nongridlock twosome-to introduce 
legislation to raise those fees. And we 
have not been able to have a hearing, 
because the back-room deals with the 
Secretary of the Interior were on the 
way down. 

The issue of costs was raised by the 
Senator from Arizona and is absolutely 
fraudulent. The BLM figures produced 
by the Secretary of Interior, Mr. Bab
bitt, assume that all costs of range
lands are attributable solely to graz
ing, as though if you eliminated all of 
the livestock, there would be no more 
need for BLM employees, range ex
perts, forest experts, hydrologists or 
anything else. Mr. President, that is 
not fair to the people whose honest liv
ing comes from this. 

The.re is also a very disturbing thing 
that the Senator from Arizona brings 
up: Subject to valid existing rights. My 
friends from the west know, and most 
other people who have ever been in pri
vate business know, the determiner of 
valid existing rights is the U.S. Gov
ernment and the Secretary of the Inte
rior, who seeks to take them. That is 
who the determiner is. There is noth
ing in the back-room deal that says 
this is subject or pursuant to State 
law. Secretary Babbitt, over the week
end, managed to make it clear that he 
does not believe that State law or com
pensation for the loss of property is an 
obligation of the United States. 

Mr. President, let me talk just a 
minute about one other thing. The 
Senator from Nevada said the Forest 
Service has had these regulations for 
many years. Let me just make clear 
that the Forest Service with regard to 
these has had some, not all, similar 
regulations-and the key word, Mr. 
President is "regulations"-over the 
years. They have not had the Forest 
Service law, and many of those regula
tions have been and are being tested in 
jurisprudence. That distinction is criti
cal. Forest Service regulations are not 
laws, and the Senator from Nevada and 
the back-room dealers are putting 
them into law. Why? It is our belief 
that the Secretary of the Interior does 
not have the statutory authority for 
most of the Executive order. And so 
how better to get it than to put it in a 
back-room deal, and then authorize the 
Secretary to issue regulations pursu
ant to what is now law and has not 
been before-only Executive order. 

Mr. President, there is something 
really very unsettling about that. 

I say again this Congress managed to 
say that ordinary people in America 
are not entitled to their expenses for 
raising issues of direct concern to this 
Congress. Lobbying is no longer de
ductible even though it is a perfectly 
legitimate pastime for a rancher from 
Rawlings, WY, to come and see the 
Senator from Wyoming. He cannot do 
that. The big corporations, the favor
ites on the left, are able to write that 
off as legal fees. 
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Ranchers were not even allowed to 

come here at their own expense for a 
hearing, and why not? Because a hear
ing would have disclosed the very trou
bling events that are here. 

Mr. President, I have a series of 
statements on the economic effects of 
this. But let me just say it is ironic 
that the Republican staff of the Joint 
Economic Committee just last week re
leased a study finding that State budg
ets will experience a $33.8 billion short
fall over the next 5 years because of the 
tax bill just passed. 

This is a big-time shortfall for those 
of us whose lands lie in Federal hands. 
It is very easy from somebody from 
Iowa, or Oklahoma, or some other 
place, to not worry about that because 
they do not have the same cir
cumstance. Their land is all deeded in 
the hands of citizens and of the State. 
It is not true in Wyoming, Nevada, Ari
zona, or Idaho, or the rest of the 14 
States that are covered by it. 

This Congress, without having so 
much as a whim of conscience, can im
pose on the 28 of us from the western 
land States its will because they do not 
have any constituents affected by it. 
They do not have any State govern
ment affected by it. They do not have 
any county government affected by it. 
The loss of revenues are of some con
sequence to them except when the rev
enue from income tax begins to flow 
next year and the outflow will be com
plete. 

Mr. President, I see no reason to 
mince any words with respect to the 
consideration of the conference report 
on the Interior appropriations meas
ure. I still do not understand how the 
Senate conferees managed to go from 
an overwhelming vote in the Senate to 
place a moratorium on the Secretary of 
the Interior's proposed rulemaking on 
range management to enactment of the 
very regulations which the Senate de
cided should not go forward. 

The situation is simply unbelievable. 
Not only did the Appropriations Com
mittee disregard the vote of the Sen
ate, it also ignored the authorizing 
committee. Even more unbelievable, 
once they had decided that the author
izing committee was irrelevant, they 
ignored the only legislation pending in 
the Senate, which had been introduced 
by Senator CAMPBELL and myself. 

I do not understand how we got to 
where we are. I do not understand how 
an overwhelming vote in the Senate 
not to engage in rulemaking turns into 
the enactment of something which is 
so terrible that no Senator would even 
introduce it. Just so my colleagues un
derstand the situation, the Senate 
voted 59 to 40 to place a moratorium on 
the proposed rulemaking by the Sec
retary of the Interior. There was legis
lation pending before the Senate Com
mittee on Energy and Natural Re
sources, which was bipartisan, and the 
Senate acted to protect its rights as an 

institution against the executive 
branch which had chosen to end run 
the Congress. That was the mandate of 
the Senate which the Appropriations 
Committee took into conference. 

The House, on the other hand, had no 
provisions in their bill, although they 
later manufactured a vote to instruct 
their conferees. The issue before the 
conference was whether to have a mor
atorium. It would have been under
standable, although regrettable, if the 
Senate conferees had simply caved to 
the House and deleted the moratorium. 
What the Senate conferees did was to 
adopt virtually all of the Secretary's 
proposals and enact them into law. 
How in the name of reason did the con
ferees decide to do that? 

Mr. President, doing nothing would 
have been far more preferable to what 
the conferees brought back. There are 
portions of the Secretary's proposed 
regulations which simply have no basis 
in law and would fall under court chal
lenge. The conferees would have us 
enact those provisions. As I stated ear
lier, there is legislation pending before 
the authorizing committee which 
would raise grazing fees and make 
other changes. Apparently the Appro
priations Committee considers 
endrunning the authorizing commit
tees to be a problem only when a point 
of order might be raised on initial con
sideration. It does not seem to be a 
problem when the authorizing commit
tee can be ignored in the dark of a con
ference room. 

I will go through this travesty line · 
by line to demonstrate why it should 
not be enacted. But I resent having to 
engage in that debate. If any Member 
of the Senate thought this proposal 
was a good idea, they could have intro
duced it and had it referred to the 
Committee on Energy and Natural Re
sources. If the administration had 
wanted to involve the legislature 
branch in its assault on the West, the 
Secretary could have submitted a bill 
and had it introduced by request. Both 
Senator CAMPBELL and I would be 
happy to put our legislation as well as 
this outrage to the test of public hear
ings and committee consideration. 

That is not the route which the ad
ministration and its minions on the 
Hill chose. No public hearings, no pub
lic scrutiny, no consultation with the 
sponsors of the only legislation pend
ing in committee, no concern, no 
thought. I am bitterly disappointed in 
my colleagues who voted to accept this 
proposal in the conference. This pro
posal would have fallen under a point 
of order had it been offered honestly in 
the Senate when we originally consid
ered the interior appropriations bill. 
There is no excuse or justification for 
what the conference did. 

I hope that my colleagues will stand 
up for the legislative process and the 
rights of the authorizing committee. I 
hope that my colleagues will stand up 

for the rights of the Senate of the Unit
ed States to have major measures de
bated fully in accordance with the 
rules and procedures of the Senate. 

The conferees took a simple morato
ri urn in to conference and came back 
with 19 pages . of substantive law. The 
conferees took a moratorium into con
ference and came back with legislation 
to reverse over a century of deference 
to State water law. The conferees took 
a moratorium into conference and 
came back with legislation which 
seizes all improvements on public 
lands, from highways to mines to ca
nals to homes, in the name of the Unit
ed States. The conferees took a mora
tori urn in to conference and came back 
with a provision which makes every 
water right and every permanent im
provement on public lands subject to 
an undefined Federal validity deter
mination. The conferees took a mora
tori urn in to conference and came back 
with a blanket assertion of Federal 
ownership of all water developed on 
public lands, not just for grazing, but 
also for hospitals, schools, rural com
munities, mining, and all other uses. 

Most outrageous of all, the conferees 
made major life decisions for thou
sands of family ranchers, and hundreds 
of western communities without their 
knowledge or counsel. 

Mr. President, I have been flooded 
with letters which clearly and pain
fully detail the real life drama created 
by fear of what this Congress proposes 
to do to our Western Federal lands and 
to the communities they support. 
There is something terribly wrong with 
the process that has brought us to this 
point. 

Mr. President, I ask unanimous con
sent that the several statements, sev
eral letters, and others relating to 
these topics be printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

SUBLEASING 

Under the Reid amendment, most all 
ranches would be negatively impacted by his 
new subleasing language. 

The Reid language will make what is now 
a customary business practice for all types 
of businesses,-wholesale beverage dealers, 
oil field service equipment businesses, gro
cery stores, big game outfitters-to name 
just a few- and will add not only an intoler
able financial burden, but will make a legal 
and widely accepted business practice ille
gal. 

SUBLEASING SITUATIONS UNDER REID ' S 
PROPOSAL 

Scenario #1=20% subleasing surcharge: 
Base property leased, permit held. 

Scenario #2=20% subleasing surcharge: 
Permit leased, base property owned. 

Scenario #3=50% subleasing surcharge: 
Livestock not owned by permittee. 

Scenario #4=70% subleasing surcharge: 
Base property leased, permit held (or 
leased??) and livestock not owned by permit
tee nebulous language as to whether permit 
is held or leased. 



October 26, 1993 CONGRESSIONAL RECORD-SENATE 26131 
SUBLEASING EXAMPLES FOR SCENARIOS 

Scenario #1: A young couple entering into 
the ranching business with only enough as
sets to purchase livestock but wish to lease 
base property and acquire permits. 

Scenario #2: Existing operator faced with a 
temporary reduction in forage on private or 
public lands due to drought, fire , etc. that 
needs additional forage to avoid overgrazing. 

Scenario #3: (a) A rancher is willing to 
allow a son, daughter or employee to run in
dividually owned livestock on the ranch per
mit as compensation for work performed. 

(b) Permits held by various Grassland asso
ciations are grazed by livestock owned by in
dividual association members. 

Scenario #4: A rancher forced to retire by 
age or health wishes to lease the ranch and 
livestock until a child is prepared to take on 
operation. 

ECONOMIC ARGUMENTS 
Environmental groups and the media have 

portrayed the grazing fee issue as a deficit 
reduction measure. But we can' t look at the 
revenue issue in a vacuum. Didn't we learn 
anything from the luxury tax debacle? In
creasing grazing fees isn't going to increase 
federal revenue-it's going to lead to lost 
jobs, lost cash and lost net worth-all of 
which translate into lost federal and state 
tax dollars. 

Loss of Net Cash Income 
An increase in grazing fees will signifi

cantly reduce the net cash flow of a ranch. 
One study, prepared by Texas A&M and as

sociated groups including the Department of 
Agriculture, looked at the economic impact 
of the proposed higher grazing fees on five 
representative ranches in Montana, Wyo
ming, Colorado and New Mexico. 

The study found that net cash income 
could decline by as much as $6,000/year for 
low debt ranches that depend on federal graz
ing for 50% of its needs, and by as much as 
$6,400 for similar high debt ranches. 

In Wyoming, a comparison of small and 
large livestock operations reveals a reduc
tion in average annual income of $3000 for 
large ranches and $6600 for small ranches. 

Let's put these figures into prospective. 
In Wyoming, the average annual income 

for large family livestock operations is only 
$22,271. For small family livestock oper
ations it is only $19,548. A $3,000-$6,600 reduc
tion in income to these farms represents a 
decline of 14 to 34 percent of their total net 
income. 

For many , it means the difference between 
continuing to operate or having to shut down 
their ranching business. 

What does this mean to the federal govern
ment? The proposed fee increases will di 
rectly reduce economic activity in public 
land states by over $1 billion. Using the oft
quoted multiplier that $1 of ranch income 
generates between $5 and $10 times that in
come to the economy, a reduction of $1 bil
lion could lead to more than $5 billion in lost 
economic activity. 

This lost revenue will trigger an irrevers
ible decline in the economies of rural com
munities who rely on this economic activity 
to generate sales tax revenues. 

For example, Ken Kerns, Chairman of the 
Board of County Commissioners, Sheridan 
County, Wyoming wrote that "rural commu
nities, such as ours, must have economic di
versity. The soundness of that profit-driven 
agriculture base is a valued piece of that di
versity. The next downturn in our sales tax 
revenues could be inflicted by a squeezing of 
local business profits. If the grazing fee on 
public lands , along with other factors of pro-

duction costs, are increased beyond the point 
of profitability, then that portion of profit 
now being spent on our main streets, which 
generates sales tax dollars, will be absorbed 
in the federal treasury which is a long way 
from our community. " 

Isn ' t it ironic that the Republican staff of 
the Joint Economic Committee just last 
week released a study finding that state 
budgets will experience a $33.8 billion short
fall over the next five years because of the 
tax bill just passed? 

Why? Because citizens forced to send addi
tional monies to Washington are not spend
ing that money on taxable items on which 
states collect sales tax. 

Now the government wants to take away 
even more state revenues through increased 
grazing fees. 

In rural communities, the sales tax reve
nues may be the only source of funding , 
along with property taxes, available to sus
tain the economy of these small towns. 
Ranching towns could soon go the way of the 
boarded up mining towns of the old West. 

Equally as important, the economic activ
ity that will be lost to the community will 
also result in a decline in federal tax reve
nues- in the form of income and other 
taxes-that could exceed the $12 million gain 
from the increased fees. 

But for those of you in the East who think 
we 're wrong, I remind you of the luxury tax 
and the impact that it had on your indus

. tries-we were forced to repeal that law this 
year because of the number of jobs that were 
lost. Grazing fees will be no different. 

Loss of Net Worth 
Besides decreasing federal income taxes, 

higher grazing fees and rangeland reform 
will result in a devaluation in land values 
that could result in a total loss of equity in 
the West of almost $1 billion. 

Today , lending institutions, local govern
ments and the IRS all treat permits as cap
ital assets. Banks include the value of the 
permits in the total value of the ranch when 
issuing loans and credit. Local governments 
assess property taxes based on the total 
value of the ranch, including the permit val
ues. The IRS considers, and the tax court has 
ruled, that permits are property interests 
subject to inheritance taxes. 

If the changes proposed by Reid are en
acted, permits will have a greatly dimin
ished value. The loss of net income and the 
lack of security and loss of stability in the 
traditional relationship between western 
landowners and the government results in a 
zero permit value. 

Because appraisers are no longer willing to 
value these permits, banks find themselves 
" over-loaned" on properties. The result is no 
different from the savings and loans crisis 
which occurred because of decline in real es
tate values- except for one critical factor
the federal government is now solely respon
sible for the devaluation of property in the 
West. 

Banks will no longer issue credit to ranch
ers. And what happened in the 1980's will 
happen again in the West-foreclosure and 
bankruptcy will become a way of life. 

Eliminating the equity value of a permit 
and thus a rancher's equity, also decreases 
federal inheritance and estate taxes. If the 
government is so concerned about the 
amount of revenue that will be generated by 
this fee increase, why have they not consid
ered the amount of revenue that will be lost 
because of a decline in property value? A $1 
billion dollar loss in equity could mean a lot 
of estate tax income to the federal fisc. 

And at a time when state and local govern
ments struggle to find necessary revenue, a 

decrease in property values will also severely 
reduce the property tax income available to 
localities. How will counties who depend 
heavily upon their property tax base fund 
schools, law enforcement, and fire protec
tion? 

Balance of Trade 
An increase in the grazing fees could also 

affect the balance of trade for American beef 
exports by reducing the supply of feedlot cat
tle. For example: 

A reduction in the supply of feedlot cattle 
could result in an increase in price, making 
U.S. beef exports less competitive overseas; 

A reduction in supply means that we may 
become an unreliable supplier unable to 
meet contracts and commitments. 

A reduction in domestic supply could also 
lead to an increase in imports to meet this 
demand, cutting into a $4 billion trade sur
plus. With all of the bellyaching over the 
U.S. trade deficit, why would we erode one of 
the few industry surpluses we have? 

Hon. MALCOLM WALLOP, 
U.S. Senate, 
Washington, DC. 

LANDER, WY, 
October 19, 1993. 

DEAR SENATOR WALLOP: During the Senate 
filibuster, please ask your opponents to con
sider the following: 

1. Rep. Synar says he wants to give ranch
ers a dose of free enterprise. Where else can 
we go? Do we tell ski areas to get a hill on 
private land? 

2. Improvements-Will Federal Land per
mittees, other than ranchers have their fu
ture improvements become Gov' t property? 
What about a ski lift, warming hut, or an 
outfitters lodge? 

3. Fees-The proposed fee of $3.45 is 9% of 
gross on a $450.00 calf. Ski areas are 2.4% of 
gross; outfitters 3% of gross. 

The proposed fees and regulations will in
crease our operating expenses beyond what 
we can make raising livestock and grass. We 
are due for our annual meeting with the 
bank loan officer to plan our operating loan 
for 1994. This constant threat of ever higher 
fees and expensive regulations has all our 
loans in jeopardy. 

With these fees and regulations in the Reid 
amendment as law, our ranch will change 
from a viable economic cattle ranch to a real 
estate development. We plan to sell out be
fore and if we cannot pay the mortgages and 
notes raising livestock. 

Thank you for everything. 
Sincerely, 

ROB and MARTHA HELLYER. 

OCTOBER 20, 1993. 
DEAR SIRs: It is rare for most small ranch 

and farm operations to pay income tax and if 
they do it is only in the three figure region, 
this should tell you that we can't afford a 
raise in anything. Many of us would have to 
go out of business if this fee is increased, 
then all these lands would be taken over by 
industry, residential or large corporations 
running our ranches . Right now we have a 
serious problem with unemployment num
bers, if you consider the fee increase you will 
have many more numbers to add to your un
employment figures . It seems to us as if we 
need to work together to improve our eco
nomic situation for all of us not just a few 
bureaucrats. 

You want to take over the management of 
this land and water, right now we take care 
of all this, and do well as this is our liveli
hood. So why change something that is 
working well. We know that we have to work 
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24 hours a day, 7 days a week at times to 
keep things running for the benefit of our 
livestock, is the government going to be able 
to do this? 

Ranching is an economic necessity in Wyo
ming and the United States, lets do ou:r best 
to keep this viable resource instead of de
stroying our economic backbone. 

Sincerely yours, 
RALPH & SHIRLEY DELAMBERT, 

Eden, WY. 

OCTOBER 20, 1993. 
Senator MALCOLM WALLOP, 
U.S. Senate, Washington, DC. 

DEAR MALCOLM: In reference to the Range
land Reform Proposal. It would completely 
eliminate me from the use of public lands. 
The effect of the increased fee, non-fee costs, 
governmental intervention and control of 
both public and private property rights to
gether with the uncertain livestock prices, it 
would be too costly to operate. 

Our ranch is one of the oldest ranches in 
this area, with territorial rights and has 
been operating all that time successfully . 
With the rangeland reform which is being 
proposed, the margin between profit and loss 
would narrow and it would result in a com
plete loss for me in this area and one more 
blow to the economy of our nation. 

Sincerely, 
DON KORTES, 

Rancher. 

J . DOUGLAS AND GLYNDA S. SHEEHAN, 
Dixon, WY, October 20, 1993. 

Re: Grazing Fee Bill 
Senator MALCOLM WALLOP, 
U.S. Senate, Washington , DC. 

DEAR SENATOR WALLOP: Thank you for the 
support that you are giving to the Western 
states and the people in them who are fight
ing the grazing fee bill. No matter the out
come, we feel that you have done your best 
to represent us. 

My wife and I are members of a small com
munity in Southern Wyoming, and we live 
on the ranch that was homestead by my 
grandparents. My wife works in the account
ing office that is supported by the ranching 
and mineral industry, and local businesses. If 
the grazing fee bill passes as it stands, this 
could mean that the economic community 
will have a difficult time surviving. This will 
not only rock the stability of the commu
nity, but also the state and ultimately the 
nation. 

We strongly support the filibuster and 
hope to see some local hearings on the issue. 
It is our opinion that the survival of this na
tion depends on the livestock, mineral, and 
lumber industries of the West. 

Thank you for your support, 
J. DOUGLAS and GLYNDA S. SHEEHAN. 

RIVERTON, WY, October 19, 1993. 
Hon. MALCOLM WALLOP, 
U.S. Senate, Washington, DC. 

DEAR SENATOR WALLOP: We elect our con
gressmen to go to Washington to keep our 
State on an economic flow to support our 
livelihood and our future for our children 
and grandchildren. What are we getting? A 
movement to completely destroy our future 
in all our western states. 

1. Our congressmen have let the environ
mental pressures almost completely cut off 
our timber industry that gave employment 
for many workers to support our economy. 

2. Raising of the grazing fees will no doubt 
put many of our ranchers out of business. 
Many now are just getting by on poverty 
level profits. The ranchers using public land 

have to spend more money for maintaining 
livestock due to predator loss. Livestock 
losses are far greater than on private lands. 

3. Grizzly bears are now becoming a prob
lem for the livestock permittees and fast be
coming a problem for the hunters. Congress 
should push for delisting of the grizzly so 
they can be controlled by the Game & Fish. 

This is another environment push to lock 
up public land from logging and gas, oil & 
mineral use. 

4. Wolves-a movement that will only help 
decrease our economy by future depletion of 
our big game population and depletion of our 
livestock on forest range. 

A lock-out of use of public land is inevi
table if the current trend continues. 

I only hope Congress will review the 70,000 
signatures that were obtained at the Yellow
stone Park booth asking tourists if they 
would like to see wolves in Yellowstone. You 
will find a big percentage of these are out of 
state and foreign signatures. Please let these 
issued by decided by the people it will affect 
the most, i.e. , Wyoming, Montana and Idaho 
citizens. 

5. Now is the time to stop all of the idiotic 
decisions and work to help the western 
states survive all this political nonsense to 
please the environmentalists. 

It is rapidly becoming impossible for our 
young people to stay in Wyoming and sur-
vive. 

Sincerely, 
VAN PARKHURST, 

Riverton Businessman. 

J-B CATTLE Co., 
Roosevelt, AR, October 21, 1993. 

Hon. MALCOLM WALLOP, 
U.S. Senate, Washington, DC. · 

DEAR SENATOR MCCAIN: I am writing to beg 
for your help in maintaining the West as we 
know it here in Arizona. Our entire way of 
life and that of our community is at stake. 

We have worked all our lives with the 
dream in mind of buying a ranch. All else 
has been sacrificed to that end. Our children 
have given up the normal things teenagers 
do so that we all might buy our ranch. We 
have owned it since 1989 and have added 
many waters to the area to spread out the 
cattle and to help maintain wildlife. The 
land is better for our having been here. 

I feel that people who do not know this ter
rain or anything about cattle grazing are 
trying to determine tl).e future of my family , 
our town and our Western country. As the 
cattle that go into feel lots for Eastern buy
ers come off federal lands this action will af
fect the food supply for the whole country. 
Even those who are not directly hurt by this 
action will find the result from these unin
formed senators and will remember who to 
hold responsible. 

Sincerely, 
LINDA BRAKE. 

RALPHS. DUBOIS III, 
Kearny , AZ. 

DEAR HONORABLE JOHN MCCAIN: I am writ
ing you in reguard to the proposed changes 
in the federal grazing leases. These proposals 
have no merit and must be stopped. While 
others pay lip service to Environmental 
problems, the rancher is the only one who 
must work full-time to preserve the environ
ment or he will parish. 

I have been in the cattle industry all my 
life, 31 years. My family has held govern
ment grazing leases for 46 years, and I have 
held government leases for 12 years. If these 
proposals are adopted it will be the end of 
my way of life, as well as thousands of other 
cattlemen. 

I am able to stay in the cattle business, by 
only a small profit margin. With grazing fees 
at $1.86 per AUM, the cost of improvements, 
feed, everyday living etc., etc, it costs me 
around $14.00 per AUM to raise my cattle. A 
rate increase of 2 or 3 dollars per AUM would 
make it impossible to stay in business. I 
would soon join the ranks of the unem
ployed. 

The adverse effects of these proposals will 
cost the American people a huge amount of 
money, unemployment, and the loss of con
cerned caretakers of the land. 

Thank you, 
RALPH S. DUBOIS III. 

Members of the Congressional Research Service: 
On behalf of Elected County Commis

sioners Garey Ketcham, Eunice McEwan, and 
myself, we welcome you to our Sheridan 
Rural Community. 

Sheridan County, with a base of 27% feder
ally-owned land, is a typical rural western 
community of 23,562 residents with a tradi
tion of cultural spirit and a possession of 
heritage pride. 

This heritage is steeped in the traditional 
spirit of the pioneer who believed in the 
"American Dream" and moved west with 
their families to develop a culture of family
owned and operated ranches entwined within 
federal and private land. 

Those family ranches and ranchers, though 
dwindling in number, are no less spirited 
today than those who settled the west in the 
late 1800's. They value their life qualify with 
reverence and are an integrated part of the 
area's socio-economic base. 

My name is Ken Kerns, a third-generation 
family rancher who is permitted to graze 
1136 animal units per month upon public 
lands located in the Bighorn National For
est. 

I tell you this so as the economic data I am 
prepared to present to you will not appear 
biased by self-interest but will be objective 
from the platform of local government. 

Sheridan County is one of four counties 
who commissioned the University of Wyo
ming to do an in-depth economic analysis of 
the economic impact of federal lands in· rela
tion to our counties' tax revenues (Economic 
Contributions of Federal Lands Within the 
Big Horn Mountain Area prepared by Fletch
er, Taylor, Moline, and Borden). T-his objec
tive data allows local governments to better 
interpret and plan for the tax-supported 
local governmental services provided to our 
residents. A copy of the area-wide data is 
provided for your reference. 

I will attempt to briefly explain to you 
how an increase in grazing fees may affect 
every resident within Sheridan County. 

Family-owned and operated ranches who 
use federal lands as a supplement to other 
grazing resources are profit-driven. This 
profit motive is no different in grassland 
ranching than it is in any other enterprise
gross income minus operating expenses 
equals profit. 

These profits are spent in local stores 
which collect sales taxes from those profits 
spent. These sales taxes are the highest sin
gle-revenue source for the operation of 
Sheridan County government. 

Big Horn Mountain Country's current 
economy is driven by a diversity of an export 
base which is related to federal lands. That 
diversity is mining, renewable resource har
vesting, and tourism. Thes~ sectors contrib
ute 40.5% of our local base economy. Profits 
from these sectors are essential for the local 
retail sector, a direct relation to Sheridan 
County's and the State of Wyoming's sales 
tax collections. 
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I have prepared a graph (Exhibit A) show

ing a relationship of one sector of that diver
sity-grazing-as it relates to the collection 
of sales taxes within Sheridan County. This 
graph is not intended to credit all sales tax 
collections to the price of feeder calves 
which reflects profitability, but to show how 
that sector may influence those collections. 

Grazing fees are an integrated part of the 
operational expenses which affect profits of 
our grassland ranches. 

As operating costs for our grassland ranch
ers increase, unless there is an off-setting in
crease of revenues, the profit margin of our 
family ranches may diminish until there is 
no choice but a liquidation of assets. 

The mid-eighties saw a dramatic liquida
tion of those assets. That liquidation was 
not because of increased grazing fees but a 
combination of factors eliminating the profit 
picture. However, the graphic picture of live
stock values, which reflects profits of our 
grassland livestock producers, parallels our 
local government sales tax revenues. 

I am not so naive as to believe that the 
dramatic shift in our sales tax revenues is a 
direct result of a profitable grassland agri
culture community, but the graph certainly 
makes that suggestion. 

Rural communi ties, such as ours, must 
have economic diversity. The soundness of 
that profit-driven agriculture base is a val
ued piece of that diversity. The next down
tu!n in our sales tax revenues could be in
flicted by a squeezing of local business prof
its. 

If the grazing fee on public lands, along 
with other factors of production costs, are 
increased beyond the point of profitability, 
then that portion of profit now being spent 
on our main streets, which generates sales 
tax dollars, will be absorbed in the federal 
treasury which is a long way from our com
munity. 

According to the referenced Economic Con
tributions of Federal Lands, for every ani
mal-unit-month loss, for whatever reason, 
the four counties of Big Horn Mountain 
Country will have a total economic loss of 
$63.67. Of that loss, local governments within 
Big Horn Mountain Country will lose $2.23 in 
sales and property taxes. 

As you mull this issue, I urge you to re
view the referenced study. It is based upon 
economic data, not emotional rhetoric. 

It appears that a grazing fee increase by 
the present administration is forthcoming. 
Hopefully, the data gathered by you in your 
fact-finding tour will guide the parameters 
of that increase. 

KENNETH D. KERNS, 
Chairman, 

Board of County Commissioners. 
SHERIDAN COUNTY, WY, June 23, 1993. 

Mrs. MURRAY. Mr. President, there 
have been numerous references in this 
debate to the Western Governors' Asso
ciation and its position on grazing re
form. I would just like to clarify that 
the Governor of Washington, who is a 
member of the association, was asked 
to sign the WGA letter mentioned by 
the Senator from Wyoming. Not only 
did the Governor of Washington decline 
to sign the letter, but neither he nor 
his staff took part in drafting the let
ter. I have been in contact with him 
about this; I can assure all my col
leagues that he shares my very strong 
view that it's inappropriate to con
tinue delaying passage of the Interior 
appropriations conference report. 

To underscore the Senator from Ne
vada's point regarding the disposition 
of the other body on this question, I 
also note that Members from Washing
ton voted 7 to 1 in favor of the motion 
by the ranking member of the House 
committee to instruct conferees. This 
motion passed September 29 by vote of 
314 to 109. 

Mr. President, with those clarifica
tions in mind, I want to restate my 
concern about the constructiveness of 
this filibuster and urge my colleagues 
to vote to invoke cloture. 

The PRESIDING OFFICER. The time 
has expired. 

The Chair recognizes the Senator 
from Nevada who has 9 minutes re
maining. 

Mr. REID. Mr. President, my five 
children are now away. Two are mar
ried and three of them are in college. 

One of the things I miss with my 
children being out of the house is Hal
loween. I look back with great almost 
melancholy of how much fun it was to 
go with my kids trick or treating. 

Now Halloween is being brought to us 
today in the Senate Chamber. I am 
being reminded of my escapades with 
my children here on the Senate floor 
today because Halloween, which is just 
a few days hence, is being brought to 
us in the form of ghosts and goblins, 
about things that do not exist. This is 
Halloween. This is an attempt to stop 
the bill from going forward, the In te
rior appropriations bill, by magic, by 
bringing up ghosts here and goblins 
there and hidden doors and hidden win
dows. It simply does not exist. 

As an example, they talk about 
sweeping changes. Mr. President, there 
is not a sweeping change in this. There 
is not a thing that is in this amend
ment that the Forest Service has not 
done for decades. In fact, we have 
stopped Secretary Babbitt from having 
the BLM do some of the things the For
est Service has done. We have done 
that by law. Sweeping changes are part 
of the ghosts and goblins here before 
this body. 

This letter the western Governors 
signed was signed by two Governors. 
There was no meeting held. It was not 
signed by the Governor of the State of 
Washington, Senator MURRAY's State. 
It was not signed by the Governor of 
the State of Nevada. It was signed by 
two Governors. 

Also, as to water engineers-Sec
retary Babbitt held hearings all over 
the West; he got thousands of com
ments, most of them in favor of his 
changes-but not a single comment 
from a water engineer anyplace in the 
West. So let us get real. Let us not 
have this Halloween a few days early. 

Mr. President, this compromise is 
fair. Ranch families do not need the 
threat of looming fee hikes. This sta
bilizes and gives certainty. This com
promise will end gridlock. 

In fact, this proposal still subsidizes 
the use of public lands, and I am will-

ing to do that because I think the in
creases have come for many, many 
years. I think they should be moderate. 
I am willing to do that because I think 
ranchers contribute to the western 
part of this country. 

I have scaled back Secretary 
Babbitt's fee by about 40 percent. 
Under this proposal ranchers can now 
obtain loans, buy and sell property. I 
know because they told me that is the 
reason they wanted property rights and 
water rights protected. The BLM regu
lations, I repeat, are inconsistent with 
the Forest Service regulations. It is 
simple as that. 

There are some in this Chamber 
there is no way we can please no rna t
ter what we did. There is not anything 
we could do to please them. It is a par
tisan issue, an effort to embarrass the 
President of the United States. 

Mr. President, let us talk specifics 
about some of the things that have 
been talked about here today. As to no 
hearings on the grazing fees, I have 
here two of many boxes that I have 
where we have studies, reports, from 
the General Accounting Office, from all 
kinds of Government agencies, from 
private institutions, from universities 
all over the country. We also have had 
congressional hearings averaging about 
2 a year for the last 15 years. These 
studies have been on every aspect of 
grazing, economics, ranch land 
ecosystems, policies and program ad
ministration. I think it is time to rec
ognize that is not a good argument. 

As far as there being a back-room 
deal, I guess this is to divert attention 
from the fact that we have had all 
these hearings, all these studies, and 
western Senators met with Secretary 
Babbitt. Secretary Babbitt held hear
ings all over the western part of the 
United States. Thousands of comments 
were received. The negotiations that 
started with the House involved anum
ber of Senators. 

The amendment was offered by aRe
publican in the conference. RALPH REG
ULA from Ohio offered the amendment. 

As to water rights, the change undoes 
the change made unilaterally by James 
Watt a decade ago. 

All we are doing is making the Bu
reau of Land Management like the For
est Service like it always had been 
until the Watt ·years in an effort to 
protect those ranchers who in good 
faith relied on the Watt changes. We 
grandfather water rights and range im
provements saying they are yours to 
use. You can sell them, give them 
away, transfer them at inheritance, do 
what you want with the water rights 
and ranch improvements. 

In the future they will be treat·ed ex
actly like the Forest Service. That 
does not sound too unreasonable. 

Also you must understand what Sec
retary Watt did had a tremendous im
pact on the nonranchers, on other peo
ple who had some use for that water. 
We have accepted his changes. 
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I would also suggest that the argu

ment about ranch improvements is not 
valid. It is part of the ghosts and gob
lins we are faced with. 

In the Code of Federal Regulations I 
put up here today what ranch improve
ments need. The proposed change that 
Babbitt issued also applies to ranch im
provements. 

So I submit that property values will 
not be adversely affected. In fact, they 
will be able to be stabilized and go up. 
People will be able to borrow money. 
They will be able to sell ranches be
cause there will be some certainty. Re
member we are talking about public 
land, land that belongs to all Ameri-
cans. _ 

There is going to come a time in the 
next few days when a decision will have 
to be made by those who favor gridlock 
as to whether they are going to allow 
gridlock to continue and close the Inte
rior Department. Those who are saying 
all we want are some modifications are 
again celebrating Halloween early. The 
House is going to accept no changes. 
They by a 3-to-1 margin approved this 
amendment. So are we going to close 
Interior? 

We did a great job for Native Ameri
cans this year especially with Indian 
health services. If we close the In te
rior, they get nothing. If we have to go 
for a CR, they will go back to last 
year's levels. 

What we have done with the park 
system I think is a good improvement 
over last year, and on and on. 

We should not have gridlock either in 
the Senate or in the courts. We should 
move forward, have a vote up or down 
on the merits and, as the President pro 
tempore of the Senate said last Thurs
day, take it like a man; walk away; go 
to something else. 

I yield back the remainder of my 
time. 

The PRESIDING OFFICER. The Sen
ator from Nevada yields back the re
mainder of his time. All time has ex
pired under the 1-hour time limit for 
debate 

UNEMPLOYMENT COMPENSATION 
AMENDMENTS OF 1993 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
resume consideration of H.R. 3167, 
which the clerk will report. 

The assistant legislative clerk read 
as follows: 

A bill (H.R. 3167) to extend the emergency 
unemployment compensation program, toes
tablish a system of worker profiling, and for 
other purposes. 

The Senate resumed the consider
ation of the bill. 

Pending: 
(1) Hutchison amendment No. 1081, to re

peal the retroactive application of the in
come, estate, and gift tax rates made by the 
Budget Reconciliation Act and reduce ad
ministrative expenses for agencies by 

$3,000,000,000 for each of the fiscal years 1994, 
1995, and 1996. 

MOTION TO WAIVE CONGRESSIONAL BUDGET ACT 

The PRESIDING OFFICER. There 
will now be 1 hour of debate remaining 
on the Hutchison motion to waive the 
Budget Act with respect to her amend
ment, the time to be divided, with 40 
minutes under the control of the Sen
ator from Texas [Mrs. HUTCHISON] and 
20 minutes under the control of the 
Senator from Maine [Mr. MITCHELL]. 

Who yields time? 
Mr. WALLOP. Mr. President, I sug

gest the absence of a quorum with no 
time to be charged. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. GREGG. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. GREGG. Mr. President, I ask 
unanimous consent to speak for 15 min
utes as in morning business. 

The PRESIDING OFFICER. The 
Chair advises the Senator from New 
Hampshire, the Senator does not con
trol time. The time is controlled by 
Senator MOYNIHAN, on behalf of the 
Senator from Maine, and Senator 
HUTCHISON. The Senator from New 
Hampshire would have to seek time 
from Senator HUTCHISON or ask consent 
of the Senate. 

Mr. MOYNIHAN. Will the Senator 
yield for a question? May I ask how 
much time he requires? 

Mr. GREGG. I would like to get 15 
minutes; 7lf2 from each side? 

Mr. MOYNIHAN. That might be dif
ficult at this point. 

Mr. President, I suggest the absence 
of a quorum. 

The PRESIDING OFFICER. There 
has been a unanimous-consent request. 
Is there objection? 

Mr. MOYNIHAN. Mr. President, re
serving the right to object. 

The PRESIDING OFFICER. The Sen
ator from New York reserves the right 
to object. 

Will the Senator restate his unani
mous consent request? 

Mr. GREGG. I ask unanimous con
sent to speak for 15 minutes as in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The Senator 
is recognized. 

Mr. GREGG. I thank the Senators for 
their courtesy. 

HEALTH CARE REFORM 
Mr. GREGG. Mr. President, I want to 

talk a little bit about the health care 
program which has been proposed by 
the President. 

Whatever else you can say, good or 
bad, about programs recommended by 

the Clinton administration, one char
acteristic shines through. The Clinton 
administration has made a commit
ment to move social authority from 
the marketplace and the States into 
the firm control of the Federal Govern
ment. 

George Will said it well when he 
called Clintonism an "ideology de
manding a vast expansion of govern
ment power.'' 

President Clinton has said that the 
role of Government was too cramped 
during the recent Republican adminis
trations of George Bush and Ronald 
Reagan. He has worked hard to remedy 
that. Just look at the list of proposals 
that have been proposed or passed 
under this administration: 

The Motor Voter Act; 
Liberalization of the Hatch Act; 
Campaign reform, which would ex-

pand the role of the Federal Govern
ment in financing elections; 

Federalization of the student loan 
program; 

Federalization of immunizations; and 
The family leave bill. 
Nowhere else does the Clinton cen

tralization plan become more obvious 
than in his proposal to systematize 
health care in this country. The admin
istration has understandably been re
luctant to come right out and say that 
they want to nationalize our health 
care system. Their pollsters have told 
them, accurately, that Americans are 
deeply suspicious of the Federal Gov
ernment. 

In her testimony before the Senate 
Labor Committee on September 29, 
Mrs. Clinton said some very nice things 
about State flexibility. She said that 
the States would have the power to 
make their own choices, and to do 
what they think is right for their 
State. Then she said that it would take 
a bizarre combination of reasons for a 
State not to want to do this. 

I have tremendous respect for Mrs. 
Clinton's abilities, but her description 
of the powers retained by the States 
under the Clinton plan were just not 
accurate. Under the Clinton plan, the 
States do not have the authority to do 
what they think is right. While that 
sounds good, it does not comport with 
the terms of the written plan. And it is 
not what the administration has in 
mind for the States. 

Instead, under the Clinton plan, the 
States have the authority to do one 
thing-implement the Clinton plan, as 
approved by the National Health 
Board. It appears that Mrs. Clinton 
would view any State's decision to go 
its own way, rather than do what the 
Federal Government wishes, as bizarre. 

I am sure that my Democratic col
leagues in this Chamber will want to 
argue that the Clinton plan is not cen
tralized at all. They will argue that the 
States are given great flexibility to 
execute the plan, to choose the struc
ture of the regional alliances, to choose 
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to enact a single-payor plan. But I 
would say to my colleagues: Read the 
plan. There is no mistaking that this 
is, indeed, a plan of nationalization, 
and nothing less. 

What do I mean by nationalization? I 
mean that the Clinton health care plan 
would give to the Federal Government 
supreme authority in all matters of 
health care. The Federal Government 
does not now have supreme authority 
to dictate to the States in regard to 
health care. Under the Clinton plan, 
the Federal Government would obtain 
that power explicitly. 

Turn to page 46 of the September 9 
summary of the Clinton plan, and look 
at the powers of the new seven-member 
National Health Board. The Board has 
virtually absolute power over the 
States in regard to the design of health 
care systems within the States. The 
only power the States are left with is 
the power to implement the plan. 

The National Board would have the 
power to require the States to submit 
health care implementation plans for 
approval. The Board would then have 
the power to reject the State plan. If a 
State did not meet the requirements of 
the Board, the Federal Government 
could order the withholding from the 
State of all Federal health appropria
tions-Medicare, Medicaid, block 
grants, categorical grants, everything. 

I have some experience in this as 
former Governor. As a practical mat
ter, I can tell you that no State would 
be able to withstand the withdrawal of 
all these appropriations. The States 
have become dependent on them for 
their very financial existence. The 
withdrawal of all HHS appropriations 
from a State would bankrupt the State 
in a matter of weeks. 

And, as if the withdrawal of HHS ap
propriations from a State were not 
enough, the Clintons saw to it that no 
State could escape from the desires of 
the National Health Board. If a State 
remained uncooperative, the Federal 
Government could take over the recal
citrant State's health care system. And 
it could unilaterally impose a payroll 
tax in the State. 

Thus, because the National Health 
Board could do these things to a 
State-to reject its reform plan, to 
bankrupt it, and to actually take over 
its health care system-then there can 
be no question that, under the Clinton 
plan, Federal power would be supreme 
in all matters of health care. 

Yes, the States would have the power 
to implement the plan. But the opera
tive question is, Where is the actual 
authority? Under the Clinton plan, the 
National Board would have total veto 
power over the State plans, and the 
power to set the rules by which the 
game is played. That is nationaliza
tion. 

In case you still have any doubt that 
the Clinton plan is one of nationaliza
tion, I say again: Read the plan. Who 

would enforce the Clinton employer 
mandate? The U.S. Department of 
Labor, based right here in Washington, 
a few blocks from this Capitol. No 
doubt the new responsibilities of the 
Labor Department would require a 
sizeable expansion of personnel and 
budget. 

Who would decide on changes to the 
basic benefits package, and whether 
new treatments should be included? 
The National Board. 

Who would determine the amount to 
be paid to the regional alliances every 
year? The National Board. And who 
would the alliances deal with directly? 
The National Board. 

Who would determine the way in 
which risks were adjusted for the 
health plans, to determine risk-ad
justed payments? The National Board. 

And who would determine the num
ber of training spots for doctor& in each 
region of the country? A branch of the 
National Board. 

Who would determine how national 
health data was stored and kept pri
vate? A branch of the National Board. 

The list goes on and on and on; 59 
new Federal programs or bureaucracies 
and the expansion of 20 others. · 

We in the United States have had a 
tradition of pride in federalism. The 
drafters of the Constitution were very 
susp1c10us of centralized Federal 
power, and they took pains to con
strain it. The Constitution was sup
posed to grant limited and enumerated 
powers to the Federal Government, 
with the balance of the power retained 
by the States. 

Even James Madison, the defender of 
the Federal Government, wrote in Fed
eralist Paper No. 45 that, in the bal
ance between the new Federal Govern
ment and the State governments, the 
"State governments will have the ad
vantage* * *."No longer. 

He pointed out that the powers dele
gated by the Constitution to the Fed
eral Government would be "few and de
fined," while those remaining in the 
States would be numerous and infinite. 
He said, ''The powers reserved to sev
eral States will extend to all the o b
jects, which, in the ordinary course of 
their affairs, concern the lives, lib
erties, and properties of the people." 

The idea of federalism is that there is 
a great advantage to having govern
mental authority split between the 
State and Federal Governments. In a 
federalist system, the State govern
ments can do what they know how to 
do best, being closest to the problems 
affecting the daily lives of people. The 
Federal Government can do what it 
knows how to do best-things the State 
cannot do, like national defense and 
protection of individual rights. 

Some health care functions need to 
be centralized. I would never suggest 
that we have a separate National Insti
tute of Health in each State. I would 
never suggest we do not need national 

health data. I could agree perhaps that 
we need some national rules for deliv
ery of health care, to improve access 
and control costs. 

But I am a firm believer in federal
ism. We should never house something 
within the Federal Government that 
can be efficiently housed outside, in 
the marketplace or in the States. 

The advocates of the Clinton plan 
have not thought enough about what 
we are giving up by placing all author
ity in the Federal Government. The 
States are laboratories-they really 
are-for addressing complex social 
problems. Nowhere is that more true 
than in health care. Many States have 
already undertaken reforms that are 
superior to what is being proposed here 
in Washington. 

To nationalize health care would be 
to snuff out the possibility of State ex
perimentation. Under the Clinton plan, 
the Federal bureaucracy, not the State 
itself, would decide whether a State 
plan is adequate. 

The important thing is that each 
State now has the ability to take the 
kind of action that the people of the 
State feel is needed. Under the Clinton 
plan, it would be the Federal Govern
ment that decides that. 

For example, what if a certain State 
decides that it does not want to step up 
to a regional health alliance, that it 
does not wish to institute a single
payer plan? Maybe the State has a bet
ter way of getting cost containment 
and health care access than President 
Clinton does. Under the Clinton plan, 
that poor State would be subject to sei
zure of its whole health care system 
and a federally imposed payroll tax. 

Whenever you talk about centraliza
tion, you have to mention one of the 
great observers of American life, Alexis 
De Tocqueville, a great commentator. 
De Tocqueville said, "However enlight
ened and skilled- a central power may 
be, it cannot of itself embrace all the 
details of life of a great nation. Such 
an achievement exceeds the power of 
man. And when it attempts unaided to 
create and set in motion so many com
plicated springs, it must submit to a 
very imperfect result and exhaust itself 
in futile efforts." No~ the Clinton plan 
under the present proposal will not 
work. The periphery cannot be just an 
implementer. 

Perhaps my viewpoint on this is re
lated to my heritage. In New Hamp
shire, we have 300 years of tradition of 
wanting to have local control. In our 
State, crucial decisions are still made 
by the villages and towns. That is the 
way we like it. I think to centralize all 
authority for health care decisions in 
the Federal Government would be a 
great mistake. 

How do we know that the seven mem
bers of the National Health Board will 
be wise and caring and fair people? Will 
their loyalty be to the common good or 
to politics? We should remember that 
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these seven people will be appointed 
bureaucrats, beholden to a political 
system and to the Presidency for their 
jobs. They will be a political entity 
above all else, appointed by the Presi
dent, whether he be a Democrat or Re
publican, to carry out his own vision of 
what health care should be for all of 
America. 

Congress, in its usual paralytic mode, 
would have a hard time dealing with 
the complexities of the National 
Health Board, just as it now really can
not deal even with the FDA. 

Under the Clinton plan, benefits and 
budgets will be determined from Wash
ington. But we have evidence from this 
country and from foreign countries 
that centralized economic control does 
not work. 

Staring us in the face is the fall of 
the classic centralized system, the So
viet system. It produced quotas, it con
trolled prices, and it did not work. As 
De Tocqueville said and others have 
pointed out, a beast like national 
health care, a concept like national 
health care, is beyond the capacity of 
the Government to manage. No · na
tional health care board could ever 
know all that it needs to know in order 
to run the system from the top. 

Under the Clinton plan, many prices 
would, in effect, be set by a bureauc
racy in Washington, but we already 
know that it will not work. History 
tells us that it will not work. The bu
reaucracy needed to administer price 
controls would be immense. Ira 
Magaziner said the staff of the Na
tional Health Board would be under 100 
people. Either he is speaking in tech
nicalities, or ignoring the staff of all 
the associated boards, commissions, 
and study groups, or he has not read 
his own plan. With the tremendous au
thority of the Board, doing everything 
from setting prices, to setting quality, 
to negotiating with the alliances, to 
setting risk adjustment mechanisms, 
to distributing medical residencies, the 
National Board and its subsidiaries will 
employ thousands. The SEC employs 
2,600 people, and if the National Health 
Board is as described by the Clinton 
health plan, it could easily employ 
that number or more. 

We know providers have many ways 
to evade price controls-by increasing 
volume, by gaming procedure codes, by 
decreasing quality, and many others. 
Under the Clinton plan, as under Medi
care, each time the Government dis
covers a new evasion, it would publish 
a new regulation. The result would be 
more and more bureaucracy. 

When President Nixon instituted 
price controls in 1971, the regulation 
started with 4 pages and ended up with 
1,534 pages. And we all remember how 
unsuccessful President Carter's price 
controls were in 1978. 

The Clinton plan is a giant risk for 
all Americans. The point is we do not 
need to take a giant risk now as a na-

tion. Nearly 90 percent of Americans 
are satisfied with their health care. 
The system is self-correcting, and I 
think the self-correction we have seen 
in just the last 12 to 18 months will ac
celerate. We are in the midst of a sea 
change. The market is beginning to do 
the job. 

What we must do is take aim at 
those parts of the health care system 
that cannot self-correct. 

First, start with Federal programs. 
No market can correct them because 
they do not exist in the market. Re
form the Medicare and Medicaid sys
tems. That is where the primary prob
lems are in health care today. 

Second, take steps to provide access 
to the system for those who lack it. 
Yes, there should be universal access 
and we can do much to accomplish 
that. We also need to address the issue 
of small market insurance reform, ban 
medical underwriting, redlining, and 
preexisting condition clauses. Go to a 
modified community rating system. 
Encourage private purchasing pools so 
that small business can get volume dis
counts. 

Reform the way the Federal tax sys
tem treats employer-provided insur
ance premiums. The way we do that 
now is a crazy system that causes lack 
of insurance because high-income 
workers benefit much more than low
income workers. Reform the tort law 
and the antitrust law. Yes, experiment 
with new ways of constructing markets 
for health insurance and allow the 
States to go their own way by reform
ing the ERISA. 

But" let us not hurt more than we 
help. We have an excellent health care 
system in this country. It needs to be 
fixed in a number of places, but it still 
delivers high-quality care to a large 
riumber of people. If you look around 
the world, it remains the best system. 
The worst thing we could do in the 
process of trying to fix what is wrong 
with our system is to destroy that 
which is right. By creating a giant new 
centralized bureaucracy, as envisioned 
in the Clinton health care plan, we put 
at risk not only our health but the 
health of our children and grand
children. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. MOYNIHAN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New York. 

UNEMPLOYMENT COMPENSATION 
AMENDMENTS OF 1993 

The Senate continued with the con
sideration of the bill. 

Mr. MOYNIHAN. Mr. President, I be
lieve the distinguished Senator from 
Texas has 40 minutes and on our side 
we have 20. I see my able friend is on 
the floor. Perhaps she would wish to 
yield time to whichever of her Senators 
wish to speak on behalf of her amend
ment. 

The PRESIDING OFFICER. The 
Chair advises the Senator from New 
York that the total time has been re
duced by the previous unanimous con
sent request. 

Mr. MOYNIHAN. Are we then down 
to 45 minutes? 

The PRESIDING OFFICER. The 
Chair advises the Senator that the vote 
was previously scheduled to occur at 
11:30. So we have 30 minutes for debate 
remaining prior to the vote. 

UNANIMOUS CONSENT AGREEMENT 

Mr. MOYNIHAN. Mr. President, I ask 
unanimous consent that the vote be 
held at a quartet' of 12 and that there 
be 30 minutes on behalf of the Senator 
from Texas and 15 minutes on behalf of 
the Senator from Maine. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

Mr. MOYNIHAN. I thank the Chair 
The PRESIDING OFFICER. The 

Chair .recognizes the Senator from 
Texas, who controls 30 minutes. 

Mrs. HUTCHISON. Mr. President, I 
want to thank the Senator from New 
York for working with us on this. I ap
preciate it very much. I do yield now to 
the Senator from Alabama, who is a co
sponsor of my amendment. 

The PRESIDING OFFICER. The Sen
ator from Alabama. 

Mr. SHELBY. Mr. President, there 
was a lot of discussion yesterday on 
the Senate floor about how the 
Hutchison-Shelby amendment was in
tended to kill or to delay this bill. 

Mr. President, this amendment is 
not-and I wish to repeat, this amend
ment is not-about killing or delaying 
the extension of unemployment bene
fits for out-of-work Americans, as was 
stated in this Chamber yesterday. In 
fact, this amendment is about prevent
ing more Americans from losing their 
jobs. This amendment is about provid
ing some stability to taxpayers, par
ticularly small businesses, who need 
some guarantee that they will not be 
taxed on money they have already 
budgeted for investment, employee sal
aries or new equipment. 

Mr. President, I supported every one 
of the unemployment extensions in the 
past, and I support this one today. 
That is one reason I believe this 
amendment is so appropriate. The 
Hutchison-Shelby amendment is about 
employment. It is about keeping Amer
icans employed. It is about keeping 
Americans employed and off of unem
ployment by putting some security 
back in the way we run our businesses 
and budget for our future. 

Mr. President, if there is one thing 
sure to kill jobs, to impede job growth, 
and to inhibit job creation, it is the 
economic insecurity caused by the need 
to hire a fortune teller as a tax adviser. 

Our amendment should not be con
troversial. It is basically a win-win sce
nario. It provides a tax break for Amer
icans by extending the effective date 
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on the income, estate, and gift tax in
creases to August 10, 1993. Everybody 
will remember that was the day the tax 
bill was enacted. And it covers the loss 
of revenues from the repeal by making 
a direct cut in Government spending. 

So: first, the amendment helps tax
payers, particularly small businesses, 
which are the largest employer and 
producer of jobs in this country; sec
ond, it is budget neutral. It makes di
rect spending cuts in Government ex
penses to offset the revenue losses; and 
third, it removes the singularly most 
offensive part of the budget passed in 
August-retroactivity of the taxes. 

Mr. President, while we all did not 
agree on the budget as a whole, we all 
did agree, I thought, that retroactivity 
was a mistake. It is offensive to tax
payers. It is wrong. This amendment 
allows us to responsibly fix that mis
take. We still get deficit reduction and 
we actually make cuts in Government 
spending. We also preserve jobs and re
store stability to business and personal 
financial planning. 

Mr. President, this is a good amend
ment. It is a timely amendment. Do 
not let anybody say otherwise. I hope 
my colleagues will support it. 

The PRESIDING OFFICER. Who 
yields time? 

Mrs. HUTCHISON addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from Texas. 

Mrs. HUTCHISON. I yield 8 minutes 
to Senator ROTH. 

Mr. ROTH. I thank the distinguished 
Senator. 

The PRESIDING OFFICER. The Sen
ator from Delaware. 

Mr. ROTH. I rise in support of the 
Hutchison amendment to eliminate the 
retroactive tax increase that was 
passed as part of the President's budget 
package in August. These tax increases 
have already impacted upon our econ
omy. 

I would like to focus the camera's at
tention on the chart that I reproduced 
from the Commerce Department's 
record and the Wall Street Journal. 
This chart makes the dramatic point of 
just how the Nation's economy is re
sponding to the retroactive tax in
creases-for that matter, all of the 
Clinton tax increases. 

Clearly, economic activity in late 
1992 was clipping along at a brisk 5. 7 
percent. In mid-February, the ¥resi
dent released his proposal to increase 
tax rates on small businesses and oth
ers by as much as one-third or more
retroactively, I might add. In fact, 
these retroactive tax increases reached 
all the way back to 20 days, 20 days be
fore the time Bill Clinton was even 
President. 

Now, let us look at what happened. 
The brakes went on our Nation's econ
omy. We went from a growth rate of 5.7 
percent to a rate of only 0.8 percent
a very sizable drop. 

That is not all. In September, in my 
State of Delaware, the unemployment 
rate reached its highest point this 
year; 20,800 residents had no jobs. Even 
with a big increase in Government jobs 
taking place at that time because of 
the start of the school year, our State 
continued to lose more jobs than it 
gained. In fact, the unemployment rate 
has increased from about 4 percent be
fore the Clinton retroactive taxes 
passed, to almost 5.5 percent now, an 
increase of over one-third. 

In Delaware, some 341,000 jobs are 
provided by about 20,000 small busi
nesses. Because the new Clinton eco
nomic policy raised tax rates by over 30 
percent on small businesses, and be
cause of my State's reliance on small 
business jobs, we are feeling the pain 
with higher unemployment. 

Clearly, America cannot afford this 
retroactive tax increase. Our economy 
has already taken a bullet because of 
it, and with this as our foundation, it is 
clear that the Hutchison amendment 
will help speed the growth of our econ
omy, and reverse the bad effects of the 
Clinton economic policy. 

Personally, I would prefer to repeal 
the rates for the full 1993 tax year. 
However, this amendment does effec
tively move the enactment date to Au
gust 10, 1993, making the tax increase 
prospective only. 

Moving that effective date brings me 
to my next point. If you were to ask 
the average American on the street 
whether it is fair for the President and 
the Congress to pass taxes on a retro
active basis, you would get an over
whelming response that it is not fair. 

I believe that out of fairness, Con
gress must refrain from any attempt to 
use retroactivity when it comes to tax
ation. Unfortunately, many of my col
leagues will go on record today sup
porting retroactive taxes with their 
vote. I want all Americans to know 
that if you allow this Congress to get 
away with retroactive taxes this time, 
you can expect the Congress to come 
back year after year expanding its pow
ers to pass taxes months, even years, 
back into history. If Congress fails to 
end this unfair tax practice, then I can 
only hope the Supreme Court will 
strike down retroactive taxes when it 
decides the Carlton case later this 
year. This amendment should be passed 
because we need to relieve the burden 
of retroactive tax increases on small 
business. 

The National Association of Manu
facturers [NAM] has calculated that, at 
a minimum, at least one-third of the 
P):'esident's tax increases on individuals 
fall on small businesses, like sub
chapter S corporations. The National 
Federation of Independent Businesses 
[NFIB] has estimated that when you 
combine the 1990 and 1993 tax increases, 
the tax rates on our job creating small 
businesses will have increased 60 per
cent in only 3 years-60 percent in only 

3 years. These small businesses created 
171,000 jobs in the first 9 months of 1992, 
an astounding 4 million net new jobs 
from 1988 to 1990. 

During debate on the tax bill, I of
fered an amendment to remove these 
businesses from the tax rate increases. 
That amendment got a strong vote of 
56 Senators. Here is the Senate's 
chance to act again for the benefit of 
small businesses, and I hope that we 
will get the four addi tiona! votes nec
essary this time to pass an amendment 
for small business. 

Let me make one short point about 
the unemployment bill and arguments 
that have been made that somehow 
supporters of this amendment are hold
ing. up benefits for Americans in need. 
Nothing could be farther from the 
truth. If this amendment should pass 
in the Senate, it would take no time at 
all for the House to agree to our 
amendment and pass this unemploy
ment bill. In fact, if there is a problem 
of delay here, then it lies in the fact it 
has taken so long for the Senate to 
take up this measure. 

Benefits for these Americans expired 
some 3 weeks ago. Yet it has taken the 
majority this long to bring the bill up. 

When George Bush was President, 
cries rang out for even a single day's 
delay in passing an extension of these 
benefits. Now we hear from the oppo
nents of this amendment that we can
not afford the delay in getting benefits 
to the people because of the Hutchison 
amendment. This is clearly nothing 
more than a politically convenient ar
gument. 

So let us do what is fair. Let us re
peal retroactive tax increases. Let us 
cut spending. This is what the Amer
ican taxpayer has asked us to do. And 
I urge my colleagues to support the 
Hutchison amendment. 

I ask unanimous consent that news
paper articles be printed in the RECORD 
at the appropriate place. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

[From the News Journal , Oct. 26, 1993) 
DELAWARE JOBLESS RATE UP 3D MONTH IN 

Row 
(By Eve Tahmincioolu) 

The number of unemployed Delawareans 
increased in September for the third con
secutive month. 

It signifies a weakness in the job market 
because business owners would rather in
crease overtime than increase payrolls. 

The state Department of Labor said Mon
day 5.4 percent of Delaware's work force was 
jobless last month, up from 5 percent in Au
gust and 4.8 percent in July . Since June 
when the unemployment rate fell to a three
year low of 4.0 percent, the number of unem
ployed Delawareans has jumped by more 
than 5,000 to 20,800 in September. 

"We are going through a period since June 
where we have virtually no job growth," said 
Ed Simon, analyst with the Labor Depart
ment. "To my knowledge, there haven 't been 
any massive layoffs or plant closings, other 
than in the chemical industry, but on the 
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other hand, we're not having the kind of job 
growth needed to lower the unemployment 
rate." 

"Usually, you can discount month-to
month changes except where you see a 
trend," said Simon. 

Simon said the latest round of cutbacks at 
the DuPont Co.-1,000 Delaware jobs will be 
eliminated-did not make a major mark on 
September figures. 

"Basically the underlying cause is concern 
by employers who are reluctant to expand 
their work force because of uncertainty over 
the ·economy and future of taxes, and health
care reform. In general, there 's a fear of 
what's going to happen," Simon said. 

Meanwhile, companies appear more than 
willing to pay overtime as an alternative to 
hiring more workers. Among manufacturers, 
average weekly hours per worker climbed to 
42.5 in September, up from 39.4 during the 
same month last year. 

The wholesale and retail trade category 
was particularly hard hit last month because 
of seasonal changes such as the winding 
down of the summer resort season, Simon 
said. 

Construction, which usually sheds jobs in 
September because of seasonal alterations, 
lost many more jobs than expected, Simon 
said. 

"Construction employment went down 800 
from August, where it usually goes down 200 
to 300," he said. " That's something to keep 
an eye on because it could be an indication 
of a possible slowdown in that sector," which 
is a critical gauge of economic activity. 

Though some industries reported overall 
gains in employment last month, Simon said 
almost every business sector had some trou
ble. 

Simon said he expects Delaware's jobless 
rate to remain below the nation's. 

"There's a possibility the rate could go 
slightly higher, but I don't think it's going 
to soar," he said. 

As of August , Delaware's jobless rate was 
the 11th lowest in the nation. 

"A lot of states are much worse off than 
here," Simon said. 

[From the Dover (DE) State News, Oct. 26, 
1993) 

STATE JOBLESS RATE HITS NEW HIGH FOR '93 
(By Karen Murtha) 

DOVER.-Delaware's unemployment rate 
for September was the state's highest this 
year-20,800 residents had no jobs. 

That represents a 5.4 percent unemploy
ment rate, a 4 percent increase from August 
when 19,000 Delawareans were jobless. 

"Most companies are trying to do more 
with less," said Edward L. Simon, labor mar
ket analyst for the Delaware Department of 
Labor. 

"The rate of job growth for the first half of 
1993 has basically slowed to a halt," he said. 
" Service industries are even being cautious 
about hiring." 

In specific . job sectors, manufacturing jobs 
decreased by 2,200 for September, while gov
ernment jobs increased by 2,000, according to 
a report released Monday by the Delaware 
Department of Labor. 

"There's been a corporate downsizing in 
manufacturing, which is also occurring na
tionally," Mr. Simon said. 

October figures for manufacturing may not 
fare much better. The recent layoffs at the 
Du Pont Co. were not included in Septem
ber's unemployment rate, Mr. Simon said. 

The increase by 2,000 employees in govern
ment jobs is primarily due to the opening of 
the school year, he said. 

" College student-workers are counted in 
the rate," Mr. Simon said. "Teachers who 
may not be counted during the summer 
months are also included in September's fig
ures.' ' 

Education may have boosted the govern
ment rate overall, but September also 
marked the end of summer tourism, which 
meant a decrease for some local govern
ments. 

"Businesses in Rehoboth , Lewes and 
Dewey are down because tourists are basi
cally gone," Mr. Simon said. The decline of 
" parks and recreation employees and sum
mer youth programs also contributed" to the 
government's rank, he said. 

Although September's unemployment rate 
for Delaware is at its lowest mark, the First 
State still ranks above most others in the 
nation for the same month. 

"Delaware is still relatively low compared 
to the U.S. unemployment rate of 6.7 per
cent," Mr. Simon said. 

September's unemployment rate has not 
yet been nationally compared, but for the 
month of August. Delaware had the 11th low
est unemployment rate in the U.S ., Mr. 
Simon said. 

" We're doing better than other states, but 
not as good as we'd like," he said. 

Mr. ROTH. Mr. President, I yield the 
floor. 

The PRESIDING OFFICER (Mr. 
MATHEWS). Who yields time? 

Mrs. HUTCHISON. Mr. President, if 
the Senator from New York does not 
want time right now, I will be happy to 
yield to the Senator from Utah. 

I yield to the Senator from Utah 10 
minutes. 

The PRESIDING OFFICER. The Sen
ator from Utah. 

Mr. HATCH. Mr. President, I thank 
my dear colleague, Mrs. HUTCHISON. 

Mr. President, I think we really 
ought to honor this great Senator from 
Texas for being willing to do this 
today. 

Mr. President, I rise today to express 
my support for the amendment of the 
Senator from Texas [Mrs. HUTCHISON]. 
This is an important amendment on an 
issue that I believe did not have the 
benefit of a full debate under the strict 
limitations on debate on the con
ference report for the Omnibus Budget 
Reconciliation Act of 1993. It is an 
issue that deserves more public exam
ination given its adverse consequences 
for all American families. 

Because this body faces many other 
important issues before we adjourn for 
the year, there may be some on the 
other side of the aisle who believe we 
should just let sleeping dogs lie and not 
again bring up the issue of retroactive 
tax increases. But, Mr. President, the 
Senate should realize just how much 
harm we have done to the potential 
growth of the economy by passing huge 
income tax rate increases earlier this 
year. We should recognize that instead 
of just passing bills to extend unem
ployment benefits, we should be deal
ing with the underlying cause of unem
ployment-lack of job creation. 

Many Americans were led to believe 
by the proponents of the 1993 tax in-

creases that only the very wealthiest 
Americans were hurt by the changes in 
this year's bill. In fact, I have heard 
some say that only 1.2 percent of tax
payers were affected by these tax in
creases. Statements like these are 
completely misleading for two reasons. 

First, although these income tax rate 
increases were ostensibly aimed at 
only the weal thy, they will miss their 
mark and have the hardest impact on 
middle and lower income individual&
those very individuals who we are try
ing to help with this unemployment 
bill today. People who depend on jobs 
created by those who have the capital 
to risk in starting businesses will suf
fer far more than the wealthy, who will 
simply shift their investments to ones 
that avoid or defer tax. This is exactly 
the result we saw after we enacted the 
ill-conceived luxury taxes in 1990---the 
same luxury taxes that almost all of 
my colleagues wanted to repeal once 
they saw the job loss impact from 
them. 

High marginal tax rates discourage 
hard work, risk taking, investment, 
savings, and job creation. Con
sequently, there will be less capital 
available to invest in new business for
mation. The biggest losers will be 
those who need jobs. This is not a dif
ficult concept, Mr. President. We need 
employers in order to have employees. 
It is time we realized that new taxes do 
not discriminate-they hurt everyone. 

Second, most proponents of the 1993 
income tax rate increases totally ig
nored the huge and unfair impact these 
tax hikes have on this Nation's small 
businesses. Because more than three
fourths of U.S. businesses are organized 
as proprietorships, partnerships, or S 
corporations, and pay their taxes as in
dividuals, there is far more to consider 
here than just the inaccurate idea that 
the rich have unfairly benefited from 
too low taxes and should now pay 
more. Many of these small business 
owners pay taxes on income that they 
never receive. Most small businesses 
are undercapitalized, and owners find 
themselves plowing their earnings back 
into the business to finance growth and 
expansion. Higher tax rates will simply 
cut back the ability of many of these 
businesses to grow and create jobs. 

Mr. President, let me share with the 
Senate part of a letter from a Utah en
trepreneur who is already feeling the 
impact of the new higher tax rates on 
his ability to grow his business and 
create jobs. The letter reads in part: 

For years, my wife and I dreamed of start
ing a business we could build together. With 
her training in health, nutrition and fitness, 
and my experience in business management, 
healthy frozen desserts seemed like the per
fect venture. Since building retail stores is 
capital intensive, our first challenge was 
raising money. In time, we found a small 
group of investors that believed in our plan 
and agreed to fund a handful of stores in 
Utah. Since we only had a few shareholders 
and we wanted to invest our earnings back 
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into the company, we incorporated as a sub
chapter S organization. As you know, share
holders in sub S corporations are required to 
declare business income as individual in
come, and pay taxes on it (whether received 
or not) the year it is earned. 

It is important you understand that our 
objective from the beginning has been to cre
ate and operate a model company. We have 
committed every dollar of profit to growing 
our business. We have hired one of the top 
product development specialists in the coun
try. We spend heavily on research, training 
and concept development. We are committed 
to build 15 to 20 new units each year, all 
funded with earnings from our stores. In 
other words, we are serious about becoming 
a leader in our industry. Ongoing investment 
and growth are critical to achieving this ob
jective. Businesses that do not invest in the 
future cannot develop state-of-the-art prod
ucts, remain competitive, nor create attrac
tive career opportunities. 

It took five years before our cash flow was 
able to support our growth . Up to then, we 
raised funds by selling additional shares in 
the company. Our small group of sharehold
ers, who have been tremendous partners, 
agreed to forgo distributions so we could 
grow the business. Their only request was 
that sufficient funds be distributed each year 
to cover the personal tax liability created by 
their ownership in the company. Since they 
all have significant incomes (that's why they 
were able to invest in our business in the 
first place), each dollar earned from their in
vestment in our company has always been 
taxed at the highest level (31 %). The average 
state tax in the various states we do business 
in is 8%. Thus, 39% of our income was re
quired to cover shareholder taxes. For every 
dollar we earned, 39 cents went to taxes and 
61 cents went to business development. No 
one has become rich taking wheelbarrows of 
money to the bank. 

Now that the bill as passed, we are faced 
with a challenging situation. Since our in
vestors ' individual income taxes have in
creased significantly, it will now require 
47 .6% of our earnings to cover shareholder 
taxes-39.6% for federal and an average of 8% 
for various states. In other words, we have 
just lost nearly 10% of our income we had 
planned to use for business development. For 
every dollar we now earn, 48 cents will go to 
taxes and 52 cents can go to business growth. 
This year alone, the amount of income we 
must distribute to cover these new taxes will 
cost the company 3 new stores and 36 new 
jobs. 

Mr. President, no one has ever ex
plained it better than this. And, it is 
disturbing to think that this is just one 
example of many thousands of lost op
portunities throughout our Nation. If 
we multiply the effect of these new 
taxes by each of these situations, you 
can see the impact these new taxes are 
having on job creation. 

Now I realize that the amendment 
before us will not entirely solve the 
problem. But it will take the first step 
in showing the Nation that the Senate 
recognizes the negative effect these 
retroactive taxes are having and that 
we are serious about creating jobs. 

So let us take the first step, Mr. 
President, by passing this amendment. 
Let us demonstrate to the American 
people that we want a permanent solu
tion to unemployment-job creation. 

Finally, Mr. President, let me just 
read one other paragraph of this very 

interesting letter from this small 
businessperson and his wife. 

It is very discouraging when our greatest 
threat to survival is not the competition, the 
Japanese, etc., but our own government. 
Why are we as entrepreneurs targets of a fi
nancially irresponsible government? 
Shouldn' t we be encouraged to create 
healthy, desirable products? Shouldn 't we be 
applauded when we create new jobs and train 
the youth of America? Shouldn' t we be heros 
when we grow our businesses and create net 
increases in taxes paid to the federal and 
state governments? 

Here is a couple that sacrificed ev
erything they had; kept their other 
jobs going so they could live while they 
put everything back in the business to 
create 1,000 jobs. Now they are finding 
the survival of their business is threat
ened, faced with minimum wage · in
creases and all kinds of other mandates 
from the proposed health care program 
of this administration, and even more 
taxes as they go down the pike. 

Mr. President, I ask unanimous con
sent that the letter from which I read 
be printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

SEPTEMBER 29, 1993. 
U.S. Congressperson. 

MY DEAR REPRESENTATIVE: I was born and 
raised in the state of Utah. I received Bach
elor's and Master's Degrees from the Univer
sity of Utah and a Ph.D. in Organizational 
Studies from Purdue University . I have 
taught MBA students at the University of 
North Carolina at Greensboro and the Uni
versity of Petroleum & Minerals in Dhahran, 
Saudi Arabia. 

I have also consulted with numerous orga
nizations, both large and small , in the areas 
of strategic planning, business restructuring, 
market research, and management training 
and development. In 1985, my wife and I re
turned to Utah and created our company. We 
now have 70 retail locations and wholesale 
product distribution throughout the western 
United States. 

I have reviewed my background so you will 
understand that I know business organiza
tions intimately. I have studied them, 
taught about them, consulted with them, 
and created them. Our company has hired 
well over 1,000 individuals during the past 
few years alone. 

My purpose in writing to you is to inform 
you of the negative impact the new tax bill 
has had on our company's ability to grow 
and create jobs. Since you cast what proved 
to be a decisive vote, my hope is to persuade 
you to vote with our business in the future 
rather than against us. Here is the story of 
our company. 

For years, my wife and I dreamed of start
ing a business we could build together. With 
her training in health, nutrition and fitness, 
and my experience in business management, 
healthy frozen desserts seemed like the per
fect venture. Since building retail stores is 
capital intensive, our first challenge was 
raising money. In time, we found a small 
group of investors that believed in our plan 
and agreed to fund a handful of stores in 
Utah. Since we only had a few shareholders 
and we wanted to invest our earnings back 
into the company, we incorporated as a sub
chapter S organization. As you know, share
holders in sub S corporations are required to 

declare business income as individual in
come, and pay taxes on it (whether received 
or not) the year it is earned. The early years 
were challenging. Being conservative and de
siring to avoid debt, we did not take salaries 
from the business for nearly three years. 
This meant I had to maintain a full-time 
consulting practice to support our family. 
We often wondered if we had done the right 
thing-we had created an entity that re
quired all our time and effort, but wasn't 
able to support us. I admit, there were times 
when secure government jobs and teaching 
positions looked awfully attractive . None
theless, we were building a dream-we were 
working together as a couple, we were creat
ing healthy products, we were hiring and 
training young people in their first jobs, and 
we were contributing to the state we love. 

It is important you understand that our 
objective from the beginning has been to cre
ate and operate a model company. We have 
committed every dollar of profit to growing 
our business. We have hired one of the top 
product development specialists in the coun
try. We spend heavily on research, training 
and concept development. We are committed 
to build 15 to 20 new units each year, all 
funded with earnings from our stores. In 
other words, we are serious about becoming 
a leader in our industry. Ongoing investment 
and growth are critical to achieving this ob
jective. Businesses that do not invest in the 
future cannot develop state-of-the-art prod
ucts, remain competitive, nor create attrac
tive career opportunities. 

It took five years before our cash flow was 
able to support our growth. Up to then , we 
raised funds by selling additional shares in 
the company. Our small group of sharehold
ers, who have been tremendous partners, 
agreed to forgo distributions so we could 
grow the business. Their only request was 
that sufficient funds be distributed each year 
to cover the personal tax liability created by 
their ownership in the company. Since they 
all have significant incomes (that 's why they 
were able to invest in our business in the 
first place), each dollar earned from their in
vestment in our company has always been 
taxed at the highest level (31 %). The average 
state tax in the various states we do business 
is 8% . Thus, 39% of our income was required 
to cover shareholder taxes. For every dollar 
we earned, $.39 went to taxes and $.61 went to 
business development. No one has become 
rich taking wheelbarrows of money to the 
bank. 

Now that the bill has passed, due in part to 
your vote, we are faced with a challenging 
situation. Since our investors ' individual in
come taxes have increased significantly, it 
will now require 47.6% of our earnings to 
cover shareholder taxes-39.6% for federal 
and an average of 8% for various states. In 
other words, we have just lost nearly 10% of 
our income we had planned to use for busi
ness development. For every dollar we now 
earn, $.48 will go to taxes and $.52 can go to 
business growth. This year alone, the 
amount of income we must distribute to 
cover these new taxes will cost the company 
3 new stores and 36 new jobs. 

Though I was discouraged when the bill 
passed, I hung on to one hope-President 
Clinton's promise of tax credits for compa
nies willing to invest in themselves. My hope 
was that credits for buying equipment, de
veloping products and creating jobs would 
offset the increased taxes our shareholders 
have incurred. If any small business qualifies 
for tax credits, certainly ours does. This year 
we will spend $800,000 on new equipment, 
$200,000 on product research and develop
ment, and thousands of dollars on employee 
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training and development. In addition, we 
will create approximately 100 new jobs. 

After the bill passed, I asked both our con
troller and our accounting firm to study the 
summary and advise us on the impact of the 
new taxes as well as the credits that might 
be available. Both parties agreed, the new 
bill essentially asks us to "bend over, grab 
our ankles, and receive the federal paddle." 
In other words, this is a tax bill, 
masquerading as a recovery act. There are 
no new or significant tax credits for growing 
companies like ours. Here is their summary: 

Targeted Jobs Tax Credit-Existed before, 
was simply extended. Has no new effect on 
our company. 

Investment in New Equipment-Amount eli
gible increased from $10,000 to $17,500, but is 
phased out for companies investing $200,000 
in equipment for any one year. Effect is in
significant in our company since we spend 
approximately $800,000 on new equipment 
each year. 

Research & Development Credit-Extended 
retroactively but applies primarily to re
search of a technological nature. Does not 
apply to the development of products like 
ours in a non-technical field. 

Reduction in Capital Gains Tax-Reduces 
capital gains by 50% for original owners who 
sell their original stock. Does not reduce our 
annual tax burden nor help with our annual 
growth and development. Applies only to in
vestments made after August 10, 1993. 

We are waiting for your "talk, talk, talk" 
about how we will all be better off because 
you voted for the bill. However, I am afraid 
it will be like telling a child you just paddled 
that the spanking didn't feel that bad. Our 
company has definitely been hurt by your 
vote. The analysis of our financial advisors · 
shows the new taxes will cost us 28 new 
stores and approximately 336 new jobs over 
the next five years. In addition, all the busi
nesses that support us-contractors, sub
contractors, manufacturers, distributors, 
brokers, etc.-will now have less work. Per
haps most significant, even though tax rates 
have increased, our company will pay 
$500,000 less in state and federal taxes over 
the next five years because our growth cap
ital has been slashed. This is an important 
point! We will actually pay less income tax, 
sales tax, payroll tax, and FICA tax (because 
our growth has been inhibited by the new 
taxes) than we would have paid if the bill 
had failed to pass. Does this sound like eco
nomic recovery to you? 

Not only will the new taxes affect our com
pany, I believe they will have an impact on 
business in America in general. As you 
know, 80% of the jobs in this country are cre
ated by small business. Most small busi
nesses are sole proprietorships, partnerships 
or sub S corporations. All of these forms of 
business require owners, partners and share
holders to declare business income as indi
vidual income. When you raise · the taxes of 
owners and partners who are able to fund and 
develop businesses, businesses have less cap
ital to grow, develop products and create 
jobs. In the case of the new bill, the credits 
offered are not broad enough or significant 
enough to offset the impact of the new taxes 
for most small companies that are serious 
about growth and development. 

I believe the greatest tragedy of this tax 
bill passing is that it shifted the focus from 
the most serious problem we have in Amer
ica-the national debt. While promises have 
been made to reduce the annual deficit, 
which may reduce the amount by which the 
debt grows each year, the bill has no impact 
on the staggering amount of debt currently 

existing. Had the bill failed , the message 
would have been clear- Americans are not 
willing to pay more taxes until the national 
debt is seriously addressed. Taxes are not the 
answer for solving this problem. Congress 
could raise taxes every year for the next 10 
years and it wouldn 't make a dent in the na
tional debt. The solution lies in sound finan
cial management (reducing costs, cutting 
wasteful spending, eliminating programs, 
etc.) even though it will be painful. 

How the government developed this pat
tern of spending more than it takes in year 
after year is beyond me. Businesses that fol
low this pattern go bankrupt. They do not 
have the luxury of raising prices at will be
cause they choose to spend more money than 
they make. Of all the companies I have con
sulted with, the least healthy are those that 
need most of their earnings to service debt. 
Even though their concepts and management 
may be sound, because they lack cash flow 
they are unable to develop new products and 
technology, create jobs, and stay competi
tive. Governments that require a large 
amount of their revenue to service debt have 
the same problem; they cannot adequately 
educate their people, develop their nation, or 
invest in their future. Shouldn't our govern
ment be a model of excellence, efficiency and 
sound management? Imagine how strong our 
country could be if the annual budget now 
required to service debt was spent strength
ening education, improving health care, de
veloping technology and cultivating natural 
resources. 

Before concluding there are two issues on 
which we need your help-health care and 
the minimum wage. If businesses are asked 
to bear the burden of these two costs, the 
health and survival of our company may be 
threatened. Our business, like most fast-food 
establishments, is a low-ticket industry. The 
average purchase in our stores is approxi
mately $1.50. This means we need a lot of em
ployees to serve a lot of customers who don' t 
spend much money. The vast majority of our 
employees are 16 to 20 years old, they live at 
home, they attend high school or college, 
they work 15 to 25 hours a week for spending 
money, they are covered by their parents' 
health plan, and they earn between $4.25 and 
$5.00 per hour. 

I realize some people may not value these 
jobs because they are not "high paying" ca
reer positions. However, we take great pride 
in teaching · a young work force, many in 
their first job, effective work habits and ca
reer skills. We view our business as a com
pany school; we provide extensive training in 
business management, customer service, 
store cleanliness, inventory control, cash 
management, and marketing. Once trained, 
we let our employees run their stores as 
their own businesses. We share the profits 
with them and provide cash bonuses for ex
cellent performance. Being a former univer
sity professor, it is very rewarding to teach 
young people important career skills, influ
ence their attitude toward work, and im
prove their lifetime employability while 
they are with us. While most stay with our 
company one to two years (until they grad
uate, get married, move away, etc .), some do 
rise to higher paying career positions as 
team leaders, regional managers, marketing 
director, etc. 

We are in favor of allowing all Americans 
access to needed health care. Our company 
provides an attractive health plan for our 
permanent career employees. The new gov
ernment plan, however, must make allow
ances for young, part-time employees who 
already have coverage through a family plan. 

If we are forced to pay a percentage of our 
payroll into a national health plan for em
ployees who already have access to health 
care, it will essentially add a new tax to our 
business. This will contribute one more cost 
to our financial statement that is beyond 
our control-a cost that will continue to in
crease each year, particularly if funding for 
the plan is based on faulty assumptions 
about the growth of the economy. I have al
ready outlined how the new recovery pack
age has affected the 'future growth of our 
business. 

In addition to new health care costs, if the 
minimum wage is increased for our young 
workforce (and indexed as some have sug
gested), we will have yet another item on our 
financials we cannot control. We are all for 
paying people a fair wage for skill level and 
contributions made. Our employees, like 
most minimum wage earners in America, are 
teenagers with no dependents learning ini
tial career skills. If this significant cost of 
doing business is increased, we will have two 
alternatives available to us, neither of which 
is attractive for our business: (1) lay off 20% 
of our workforce and figure out how to pro
vide superb service with smaller crews, or (2) 
pass the cost on to our consumers by signifi
cantly raising prices. Since our product is 
not a basic staple of life, there is a price 
point where people stop buying it. We work 
very hard to keep our costs down so we can 
keep prices low. In fact, we have not raised 
our prices for nearly four years because our 
customers are so value conscious. If we incur 
additional costs, we may need to raise prices 
to stay in business. If we do raise prices, we 
may struggle to stay in business anyway be
cause our sales will be affected. Would you 
pay $3.00 for a small cup of yogurt? 

In a recent executive planning meeting we 
all agreed the directions taken by the cur
rent administration will require us to pursue 
two new business strategies: (1) look for 
ways to increase sales without the need for 
capital investment, and (2) look for ways to 
grow the business without the need for em
ployees and human resource costs. Clearly, 
our business, and I believe many other sm~ll 
businesses in America, will not fare well 
from the new tax burden nor the incentives 
offered (perhaps I should say not offered) in 
the President's plan. 

It is very discouraging when our greatest 
threat to survival is not the competition, the 
Japanese, etc .. but our own government. 
Why are we as entrepreneurs targets of a fi
nancially irresponsible government? 
Shouldn't we be encouraged to create 
healthy, desirable products? Shouldn' t we be 
applauded when we create new jobs and train 
the youth of America? Shouldn't we be heros 
when we grow our businesses and create net 
increases in taxes paid to the federal and 
state governments? 

In conclusion, I have tried to be factual 
and objective in this letter. My hope is to 
provide insights that may influence your 
thinking on future votes in Congress. We 
need you to vote for us and other small busi
nesses on these critical issues. You represent 
one of the most conservative districts in the 
country where citizens are concerned about 
living and governing responsibly. In addi
tion , small business is the prototype of our 
state. It will be difficult for you to maintain 
your office if you vote against small business 
and the constituency you W$Jre elected to 
represent. Please, vote for programs and bills 
that allow us to grow, create jobs, and gen
erate long-term revenue for state and federal 
governments. Vote against programs that 
burden us with new costs and threaten the 
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survival of our· business-a business we feel 
has become a Utah tradition! 

Mr. HATCH. Mr. President, this 
amendment may be a small one, but it 
is an important amendment. It is a 
strike for freedom. It is striking out to 
try to get our country under control 
from the tax standpoint, and it cer
tainly says this retroactive tax in
crease has not been fair. 

So I commend the distinguished Sen
ator from Texas. It takes a lot of guts 
to stand up here on this floor and try 
to reverse something that is clearly in
credibly bad for the country. So I com
mend her. I thank her for doing this. I 
am happy to support her, and I hope all 
our other fellow Senators will do so as 

.well. 
Mr. President, I reserve the remain

der of my time and yield the floor. 
Mr. MOYNIHAN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New York. 
Mr. MOYNIHAN. Mr. President, let 

there be no mistake, this is an amend
ment that can have only one effect, 
and that is to deny unemployment ben
efits to 1 million American workers. It 
can never become law itself. The House 
will not consider it. But it can kill ex
tended unemployment benefits. 

Mr. President, I yield 5 minutes to 
the distinguished Senator from Califor
nia who understands this issue and who 
would like to speak to it from the van
tage point of the Nation's largest 
State. I believe about a third of a mil
lion Californians will receive unem
ployment benefits under this measure. 

That issue is at risk and will be de
cided in 25 minutes on the floor of the 
Senate. 

The PRESIDING OFFICER. The Sen
ator from California is recognized. 

Mrs. FEINSTEIN. I thank the chair
man of the Finance Committee, the 
Senator from New York. 

Mr. President, this legislation is the 
first Hobson's choice I have had to vote 
on, being a Member of the U.S. Senate. 

I begin by paying my compliments to 
the Senator from Texas; originally I 
had wanted to be a participant in this 
because no more than anyone else do I 
like the retroactivity. Mr. President, 
you and I discussed this matter, and I 
know you do not like the retroactivity. 
Nonetheless, I am faced with a Hob
son's choice because it is my informa
tion that if this amendment passes it 
kills the unemployment compensation 
extension bill. 

Let me ask this of the chairman of 
the Finance Committee, perhaps the 
most knowledgeable person in this 
body: 

If this point of order passes, if it gets 
60 votes and if this amendment passes, 
does it, in fact, kill the extension of 
unemployment insurance? 

Mr. MOYNIHAN. I would say to the 
distinguished and experienced Sen a tor 
from California, that if this measure 
passes it kills the Extended Unemploy-

ment Compensation Program and kills 
the prospects of a third of a million 
Californians who are entitled to it and 
will get it instantly. The President will 
sign this bill tomorrow if it is passed. 
If not, it is over. 

Mrs. FEINSTEIN. I thank the chair
man. 

Let me explain my Hobson's choice. 
When the tax package was before this 
body, I called the Franchise Tax Board 
of the State of California. I said how 
many people would be affected both by 
higher taxes and lower taxes? 

What I was told is that in California 
there are 13 million personal income 
taxpayers; 300,000 were affected by the 
higher taxes-in other words, 250,000 
were heads of households and families 
with adjusted gross income of $140,000 
or more, and 50,000 were single tax
payers with adjusted gross incomes of 
$115,000 or more. 

I was also told that as a product of 
the budget reconciliation bill, because 
of the earned income tax credit, taxes 
for about 2 million people in the State 
of California would be reduced. 

Now, I am looking at an unemploy
ment extension and I want to know 
how does it affect the State of Califor
nia? California's unemployment rate is 
9.4 percent. The national unemploy
ment rate is 6.7 percent. You clearly 
see the difference. 

Additionally, in the first 7 months of 
this year, 327,000, nearly 1 out of every 
4 unemployed Californians-we have 1.4 
million unemployed-327,000 have been 
out of work more than 6 months. These 
workers depend on this benefits pro
gram. 

Let me read a letter that came in 
from a man in Riverside, and this is 
the dilemma. 

DEAR SENATOR FEINSTEIN: Please extend 
the Federal jobless benefits program which 
is due to expire shortly. 

Although the Federal Government is 
pleased that unemployment in the Nation as 
a whole is under 7 percent, we in California, 
especially in Riverside County, are not see
ing any relief in sight. Our unemployment 
rate is around 11 percent, and there are very 
few jobs to be had. 

I am a casualty of the cold war victory. I 
am an aerospace engineer who has been dili
gently looking for a job for many months 
with no success. In fact, after responding to 
approximately 20 want ads relating to my 
specialty and sending out approximately 100 
resumes to Los Angeles area companies, I 
have done one interview where I was re
jected, and no other positive responses; lots 
of rejections. I am concerned about the peo
ple in my situation who need more than the 
usual 6 months of unemployment benefits to 
get situated. Please help us by extending the 
Federal jobless benefit program. 

I might say, Mr. President, in Cali
fornia's defense industries we have a 
one-third payroll diminution to date, 
way beyond any expectation. The de
fense cutbacks in California have had a 
much deeper impact than anyone has 
estimated. That is part of the need for 
the extension of this unemployment in-

surance; 327,000 people depend on it 
going ahead. 

So, Mr. President, that is my Hob
son's choice: Do I vote to eliminate 
retroactivity for 300,000 of the wealthi
est Californians or do . I vote to con
tinue unemployment insurance for 
327,000 people out of work? It is a ter
rible choice, but it becomes a clear 
choice. 

The PRESIDING OFFICER. The Sen
ator's time has expired. 

Mr. MOYNIHAN. Mr. President, may 
I say to the distinguished and experi
enced Senator from California, there 
is, in fact, no choice from her perspec
tive and from that of the people of 
California. 

In no way will this amendment ever 
become law. Not one person's taxes will 
be changed in any way. The only thing 
the success of this amendment could do 
is to kill extended unemployment ben
efits for a third of a million Califor
nians, a third of a million like that 
aerospace engineer from Riverside, who 
are experienced, capable workers. He is 
a victim of victory in the cold war. Are 
we to say to him, "sorry," on a mean
ingless quest to make a symbolic state
ment? Are we to say, "we are going to 
take away what you have left in the 
way of a livelihood until the economy 
picks up more?" 

Certainly, we are not going to do 
that, Mr. President. This amendment 
will fail. It must be defeated. 

I yield the floor. 
The PRESIDING OFFICER. Who 

yields time? 
Mrs. HUTCHISON. Mr. President, 

how much time do I have remaining? 
The PRESIDING OFFICER. The Sen

ator from Texas has 11 minutes, 30 sec
onds; the Senator from New York has 6 
minutes, 51 seconds. 

Mrs. HUTCHISON. Mr. President, I 
yield 2 minutes to the Senator from 
Mississippi, Sen a tor LOTT. 

The PRESIDING OFFICER. The Sen
ator from Mississippi. 

Mr. LOTT. Mr. President, I thank the 
distinguished Senator from Texas for 
showing the leadership she has shown 
in this particular instance. It sounds to 
me, from what I have heard this morn
ing and from the debate I heard yester
day, that the whole approach is to dis
tract attention from what is really in
volved here. 

We need to talk about the real issue: 
What this particular amendment does. 
It would repeal the unfair job-killing 
retroactive income, estate and gift 
taxes from the tax bill we passed ear
lier this year, the so-called reconcili
ation package. These retroactive taxes 
will affect 1.1 million taxpayers in this 
country this year. Of the total tax
payers affected, 675,000 are small busi
nesses. What do you think this does to 
a small businessperson who has budg
eted a year in advance? The business 
has no choice but to pay the tax. So, 
then what do they cut? Jobs. We should 
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be encouraging job creation through 
our policy-not layoffs. 

I know my colleagues here in the 
Senate go home and talk to their con
stituents as I do. I do not believe any 
part of that tax bill made the people, 
the taxpayers, madder than the retro
activity of the tax increases in that 
bill. We have all heard it. 

We have retroactively raised taxes 
back before this Congress was sworn in, 
back before the President was sworn 
in, to get more revenue in an unfair 
way. It is destructive to business plan
ning. 

I went home after that tax bill and 
people were saying: What does this 
mean? I made plans and business deci
sions based on what my taxes would be 
under current law. Now, I have to go 
out and come up with more money. 

The Senator from Texas is trying to 
repeal this unfair tax. Her amendment 
is not a killer amendment. The impor
tant thing is to focus on what we are 
trying to accomplish, and that is to get 
rid of this unfair tax. 

Most of the debate has focused on 
how is it going to be paid for, how we 
would make up for the lost revenue 
here. It is done in a responsible way by 
reducing Government overhead ex
penses by a small percentage. 

I urge my Senate colleagues to listen 
to our constituents and vote for this 
Hutchison amendment. 

The PRESIDING OFFICER. Who 
yields time? 

Mrs. HUTCHISON. Mr. President, I 
yield 2 minutes to the senior Senator 
from Texas, Senator GRAMM. 

The PRESIDING OFFICER. The Sen
ator from Texas is recognized for 2 
minutes. 

The PRESIDING OFFICER. The Sen
ator from Texas is recognized. 

Mr. GRAMM. Mr. President, when we 
debated this retroactive tax, at least a 
dozen of our Democratic colleagues got 
up and said, "We wish it weren't retro
active. If we could get rid of this retro
active tax, we would do it." 

The Senator from Texas has given us 
the opportunity to do it and, in the 
process, put our words to the test to 
see if our deeds live up to it. 

At least a dozen of our Democratic 
colleagues said, "We should have cut 
more. The President didn't cut 
enough." Well, the Senator from Texas 
has given us an opportunity to cut an
other $9 billion of Government spend
ing so that we do not have to impose a 
retroactive tax on the people who do 
the work, pay the taxes, and pull the 
wagon in America. 

Now, some of our colleagues are say
ing, "How could we cut $9 billion out of 
Government spending?" Well, the 
President proposed $108 billion of sav
ings from reinventing government. 
What we are doing here is simply tak
ing $3 billion a year of those savings to 
eliminate a totally outrageous and un
fair tax increase. 

So if you are against retroactive 
taxes, put your vote where your mouth 
is. If you are in favor of cutting more, 
vote that way, do not just talk that 
way. 

This amendment gives us a choice to 
do what the American people want to 
do. 

I thank my dear colleague for her 
leadership on this issue. I believe that 
the American people are for this 
amendment. If they could vote, it 
would win. 

The PRESIDING OFFICER. The Sen
ator's time has expired. 

Who yields time? 
Time will be charged equally against 

both sides. 
Mrs. HUTCHISON. Mr. President, I 

want to reserve to myself 5 minutes to 
close, but I would like to have that at 
the end. 

Mr. MOYNIHAN. Mr. President, I 
suggest the absence of a quorum. 

Mr. MITCHELL. I ask unanimous 
consent that the time be charged 
equally. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. MOYNIHAN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mrs. HUTCHISON addressed the 
Chair. 

The PRESIDING OFFICER. The Sen
ator from Texas. 

Mrs. HUTCHISON. Mr. President, I 
want to thank the Senator from New 
York for working with me on this 
amendment, although not on the same 
side, obviously, but by being very help
ful in working through the time re
quirements. I appreciate that very 
much. 

Mr. President, in closing, I want to 
say first and foremost, we want this 
bill to pass. We are not putting an 
amendment on a bill that we want to 
kill. We are putting an amendment on 
a bill we want to pass, because we want 
our unemployed workers to get the 
help they need. But we want the added 
benefit of righting a wrong done to 
675,000 small business people, and that 
wrong is the retroactive tax increase 
that could add to this country's unem
ployment. 

This is the time that we can correct 
that wrong-that retroactive tax in
crease that no taxpayer set aside for 
because they did not know it was com
ing. 

I want to correct the RECORD from 
yesterday from the debate that we had. 
We have heard many numbers dis
cussed, but the important ones are 
these: By repealing the retroactive in
come and estate taxes, our amendment 
would lose $10.5 billion in new revenue 
over 5 years. In order to prevent this 

from increasing the deficit and in order 
to reduce the deficit further, our 
amendment cuts Federal administra
tive spending by $3 billion each year 
for the next 3 years and it reduces the 
spending caps by such amount to make 
sure that we do not spend the money 
for something else. We want the 
amendment to be a permanent cut. 

So $3 billion comes off the spending 
caps in 1994, $3 billion in 1995, and $3 
billion in 1996. There are no additional 
spending cuts in 1997 and 1998, but the 
spending caps are reduced in those 
years so that we will not spend money 
in 1997 and 1998 that will add to the def
icit. So by keeping the spending caps in 
place at the new lower level, we will 
keep the deficit down by $25.5 billion, 
which is a goal I know every Senator 
supports. 

We have also heard much discussion 
about where these cuts come from. The 
cuts are made from agency spending in 
administrative expense categories 
called "object classes." I did not make 
up that term, I assure you-the Office 
of Management and Budget did-but I 
used it in order to cut administrative 
expenses. 

But because we appropriate by ac
count, not by object class, and there 
are no administrative expense cat
egories for appropriations accounts, 
our amendment requires the head of 
the Office of Management and Budget 
to establish obligation limits for each 
agency. Although some have argued 
that this puts too much discretion in 
the Director of OMB, the President of 
the United States, in fact, did the 
exact same thing earlier this year in 
his Executive order proposing adminis
trative expense spending cuts, because, 
I assume, he could not find a good al
ternative either. 

Frankly, one thing surprises me 
about yesterday's debate. In 3 hours of 
discussion about this amendment, not 
one Senator protested that we were not 
cutting enough of our administrative 
expenses. Some protested that we were 
cutting program spending, but that is 
not true. They protested that we are 
not making the cuts in the right way, 
but they did not propose an alter
native. And they protested that we 
were cutting so much that it might 
hurt services. But if that is the case, 
how can the National Performance Re
view propose cutting 252,000 Govern
ment workers without hurting serv
ices? 

Surely the administrative expenses 
of employing these workers can be cut. 
Do we think the Government is so effi
cient now that we cannot tighten our 
belt and be more efficient in a minus
cule amount-$3 billion, out of a total 
$250 billion budget? If the Government 
is so well managed, why are we running 
a $260 billion deficit for 1994? We have 
that deficit because Government is not 
run as efficiently as we know it could 
be. Let us address this problem now be
fore we go on borrowing more money. 
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Let us start by cutting administrative 
spending. 

One more thing to correct the 
RECORD from yesterday. We heard at 
great length that our amendment so of
fends the Constitution as to be an ille
gal act. As many of you are aware, 
Congressmen LAMAR SMITH and RALPH 
HALL from Texas and Congressman BoB 
INGLIS from South Carolina have intro
duced this amendment as original leg
islation in the House. The House has 
not taken action on their bipartisan 
legislation yet. But if we pass this 
amendment and show the House how 
important we believe repealing retro
active taxes is, the House will do so. 

The PRESIDING OFFICER. The Sen
ator's time has expired. 

Mrs. HUTCHISON. Mr. President, 
how much time do I have left on my 
side? 

The PRESIDING OFFICER. The Sen
ator's entire time has expired. 

Mrs. HUTCHISON. Mr. President, I 
ask unanimous consent for 2 more min
utes on my side. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. MITCHELL. Mr. President, I 
have no objection, provided that this 
side gets an additional 2 minutes, as 
well. 

Mrs. HUTCHISON. Absolutely. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
The Senator is recognized for 2 addi

tional minutes. 
Mrs. HUTCHISON. Mr. President, if 

we agree to this amendment, the 
House, which has the original legisla
tion before it, will certainly follow our 
cue because they have about 100 co
sponsors for a retroactive tax repeal 
bill there as well. 

To close, let me say that I do not 
think this is a constitutional issue. We 
can work it out with the House. The 
issue is one of fairness. America's 
small business owners-675,000 of 
them-were hit right between the eyes 
with an unfair, unexpected retroactive 
tax. 

Eighty percent of the businesses in 
America pay taxes as individuals. 
These are the people who invest their 
own money for our future and create 80 
percent of the new jobs in America. 
Yes, we may help a few people who are 
rich in doing so, but let us not hurt 
those small businesses that are creat
ing the new jobs in our country to pre
vent that. 

As my friend from Arkansas said yes
terday, a former Attorney General may 
be working to get into the top income 
bracket now that he is out of Govern
ment service. But I think the other 
side of the aisle wants to put him there 
by raising the rates. We want to put 
him there by raising everyone's in
come: rich, poor, and middle class. 

If we play fair, if we do not change 
the rules of the game in the middle of 
the year, we will put people back to 

work and we will not need any more 
extended emergency Band-Aid unem
ployment compensation bills. 

I urge my colleagues to do the right 
thing for the unemployed workers, for 
the employed workers, and for the 
small businesses that are the engines 
that drive our economy in America. It 
is they alone who will create the real 
jobs that are the hope for our future. I 
urge my colleagues to vote for this 
amendment by voting to waive the pro
visions of the Budget Act. 

Mr. BAUCUS. Mr. President, I rise 
today in opposition to the amendment 
offered by Senators HUTCHISON, NICK
LES, and SHELBY. If enacted, the 
amendment has the potential to un
ravel a budget plan that has helped sta
bilize our economy during its fragile 
recovery from recession. The revenue· 
shortfall caused by this amendment 
would be offset by a host of unspecific, 
unrealistic ghost cuts. 

1993 RECONCILIATION BILL 

The revenue reconciliation bill 
signed into law by President Clinton on 
August 10, 1993 has bolstered the con
fidence of the financial markets, serv
ing to keep long-term interest rates at 
historic low levels. As we all recall, the 
budget package reduces the deficit by 
$496 billion in 5 years. It provides in
vestment incentives to small business, 
relief to lower income taxpayers, and 
support for cities suffering from urban 
blight. 

The income tax increases included in 
the budget plan affect only the top 1.2 
percent of all taxpayers-those couples 
with over $180,000 in adjusted gross in
come. Many of the taxpayers that fall 
into this category are small business
owners, 90 percent of whom benefit 
from retroactive tax cuts such as: an 
increase in annual expensing from 
$10,000 to $17,000, extension of the 20 
percent research and development tax 
credit, extension of the 125 percent self
employed health deduction, extension 
of the targeted jobs tax credit, and on 
and on. 

Any wealthy taxpayers who find 
themselves with a tax increase for 1993 
after taking into account the retro
active tax breaks, are allowed to pay 
the excess tax liability over 3 years. No 
interest or penalties would be charged 
during the installment period. 

The proponents of this amendment 
state that if enacted, the amendment 
would "repeal the retroactive increase 
in estate taxes." Let us set the record 
straight; there is no increase in the es
tate tax rate. An estate established in 
1993 will be taxed at the same rate as 
one established in 1992. The bill merely 
extended the top rate on estates of over 
$2.5 million, the same rate that was re
tained and extended in 1984 and 1987 in 
bipartisan legislation. 

Mr. President, at the risk of repeat
ing points made during the debate on 
the budget bill, I want to emphasize 
that the 1993 reconciliation bill is fair. 

It asks all Americans to sacrifice to 
get our economy back on the right 
track. 

It is fair to working families. It com
bines an expanded earned income tax 
credit with an increase in income tax 
rates on corporations and the wealthi
est Americans. It is fair to middle class 
Americans and senior citizens. For ex
ample, a Montana middle class family 
will pay $31 a year extra. That is about 
12 cents every working day-a fourth of 
the price for the Billings Gazette-and 
not a penny on weekends and holidays. 

DEFICIT REDUCTION/UNEMPLOYMENT BENEFITS 

A vote for this amendment is a vote 
to attack a reconciliation bill that is 
the most progressive proposal in recent 
history. It is a vote against the receipt 
of emergency unemployment benefits 
by the neediest Americans. It is at the 
same time a vote against President 
Clinton's deficit reduction plan, and a 
vote against unemployment insurance 
for 1 million Americans. 

For the past 12 years, Republican ad
ministrations have taken a walk on the 
deficit. Their policy of borrow and 
spend blew up the Federal debt. Our 
debt grew from under $1 trillion in 1980 
to about $4.5 trillion today. And be
cause of those 12 Republican years, it is 
still growing at a rate of almost $1 bil
lion per day. Today the proponents of 
this amendment ask us to impair a 
budget plan that reverses this trend, 
and to take a walk on 1 million needy 
Americans. 

CONCLUSION 

Let us have the courage to stick by 
the hard choice we made in August, 
and the courage to do the right thing 
for a small group of unemployed Amer
icans. The 1993 revenue reconciliation 
bill is real. It contains real deficit re
duction. It has real cuts. It is fair to all 
Americans. We did the right thing in 
August. Let us do the right thing 
today-and defeat this amendment. 

The PRESIDING OFFICER. The time 
of the Senator has expired. Who yields 
time? 

Mr. MITCHELL. Mr. President, I be
lieve all time on the side of Senator 
HUTCHISON has expired. I have been ad
vised the Republican leader wants to 
speak on the amendment. Of course, he 
could use his leader time. I am advised 
he is on the way. I will suggest the ab
sence a quorum. Following his remarks 
I will make the closing remarks. 

I suggest the absence of a quorum 
and ask the time be charged equally 
against the time of the two leaders 
until such time as the Republican lead
er arrives. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will call the roll. 
The bill clerk proceeded to call the 

roll. 
Mr. DOLE. Mr. President, I ask unan

imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 
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Mr. DOLE. Mr. President, I will just 

take about 2 minutes. I know we 
should have been voting on this at 
11:30. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOLE. I did speak on the issue 
last night, but I wanted to speak just 
very briefly. I want to congratulate 
Senators HUTCHISON and SHELBY for 
raising this issue. It is a bipartisan ef
fort to repeal the retroactive income 
asset and gift tax rate increases in
cluded in the budget reconciliation 
bill. We had a lot of debate on it at 
that time. There was a lot of discussion 
on it. I think most people generally do 
not think retroactive tax policy is a 
good idea. It has not been done in the 
past. There have not been retroactive 
rate increases in the past several years. 
The Senator from Arkansas indicated 
we had done this in 1982. That is not an 
accurate statement. We did not change 
the rates between the eighties and 
nineties, did not make them retro
active. 

I think this effort is not about delay
ing the unemployment bill or trying to 
avoid dealing with the issue. It is about 
trying to create an environment where 
small business and others can create 
jobs and opportunities for Americans 
across the country. 

As I have said many times, in the 
Russian constitution which has been 
proposed-it has not been adopted yet; 
they have had some other problems 
there as we all know-but one article 
in the Russian constitution would pro
hibit retroactive taxation. This is a 
new, emerging democracy, the Russian 
Republic. They ought to recognize it is 
bad policy. I hope we will recognize it 
is bad policy. 

It is also about $10 billion, as I recall, 
being sort of sucked out of the econ
omy. In a lot of places, in a lot of 
cases, people did not know it was going 
to happen. They are going to find it out 
next year at tax time. 

It is also on gift taxes, also on estate 
taxes. It applies, as we said before, to 
the living and the dead, and we believe 
it is unfair. It is unfair policy. It is bad 
policy. The taxes are bad enough in the 
bill we passed on a 51-to-50 vote in this 
Chamber, but this provision is particu
larly bad. 

As this Senator indicated yesterday, 
Senators HUTCHISON and SHELBY are to 
be~congratulated for proposing this bi
partisan amendment to repeal the ret
roactive income, estate and gift tax 
rate increases included in the budget 
reconciliation bill. 

This amendment is not about delay
ing the unemployment bill or trying to 
avoid dealing with that issue-it is 
about trying to create an environment 
where small business and others can 
create jobs and opportunities for Amer
icans across this country. 

There is no doubt in my mind that 
the retroactive tax increase will stifle 
small business. 

Instead of investing in their compa
nies and expanding their work force 
many small businesses are now going 
to have to cut back on their plans and 
may even reduce their work force as 
they face the additional burden of pay
ing taxes on income that was already 
earned when the budget bill became 
law. 

The retroactive tax provisions are 
bad policy and bad law, and clearly a 
step back from our common goal of 
economic growth. 

And finally let me address once again 
the claim of the senior Senator from 
Arkansas that this Senator has sup
ported retroactive tax increases in the 
past. 

In 1982 the top marginal rate stayed 
at 50 percent. You will recall that the 
1982 bill followed the 1981 bill which ac
tually lowered rates from 70 percent to 
50 percent. The 1982 bill did not touch 
individual income tax rates either pro
spectively or retroactively. 

Do not be fooled, the retroactive tax 
increase contained in the 1993 bill hits 
everyone, not just the rich. It is the 
small businessman and woman who 
will suffer most from our action if we 
fail to pass the Hutchison-Shelby 
amendment. 

We want to pass this bill to assure 
unemployed workers will get the help 
they need. We want the added benefit 
of righting a wrong done to 675,000 peo
ple-mostly small businesses-that is a 
retroactive tax increase. 

Mr. President, in closing, I would 
first like to correct the record. We 
have heard many numbers discussed 
here today, but the important ones are 
these: by repealing the retroactive in
come and estate taxes, our amendment 
would lose $10.5 billion in new revenue 
over 5 years. In order to prevent this 
from increasing the deficit, and in 
order to reduce the deficit further, our 
amendment cuts Federal administra
tive spending by $3 billion each year 
for the next 3 years, and reduces the 
spending caps by such amounts: $3 bil
lion, 1994, $3 billion more 1995, and 3 
billion more in 1996. The amendment 
does not cut additional spending in 1997 
and 1998, but it reduces the spending 
caps in those years in order to keep the 
amounts saved in the first 3 years from 
being spent again. By keeping the 
spending caps in place-we will keep 
the deficit down by $36 billion. A goal 
I hope everyone will agree is worthy. 

We have also had much discussion 
over where these cuts come from. The 
cuts are made from agency spending in 
administrative expense categories 
called object classes. I did not make up 
that term-OMB did-but I had to use 
it in order to cut administrative ex
penses. But because we appropriate by 
account, not by object class, and there 
are no administrative expense cat
egories for appropriations accounts, 
our amendment requires the head of 
OMB to establish obligation limits for 

each agency. Although some have ar
gued that this is putting too much dis
cretion in the hands of the OMB Direc
tor, the President has done the same in 
his Executive order proposing adminis
trative expense spending cuts; perhaps 
he could not find an alternative either. 

Frankly, one thing surprises me 
about yesterday's debate. In 3 hours of 
discussion about this amendment, not 
one Senator protested that we were not 
cutting program spending-we are not; 
they protested that we are not doing it 
right-without proposing their own al
ternative; and they protested that we 
were cutting so much as to hurt serv
ices. But if that is the case, how can 
the National Performance Review pro
pose cutting 252,000 Government work
ers without hurting services? Surely, 
the administrative expenses of employ
ing these workers can be cut. 

Do we think that the Government is 
so efficient now that we can not tight
en our belts and be more efficient? If 
the Government is that well managed, 
why are we running a $260 billion defi
cit for 1994? We have that deficit, Mr. 
President, because the Government is 
not well run. Let's address this prob
lem now, before we can not borrow any 
more. Let's start by cutting adminis
trative spending. 

One more thing bothers me from yes
terday. We heard at great length that 
our amendment so offends the Con
stitution as to be an illegal, imprudent 
act. 

As many of you are aware, Congress
men LAMAR SMITH and RALPH HALL of 
Texas, and Congressman BOB INGLIS of 
South Carolina, have introduced this 
amendment as original legislation in 
the House. The House has not taken ac
tion on their bipartisan legislation yet, 
but if we pass this amendment, and 
show the House how important we be
lieve repealing retroactive taxes is, it 
will put the burden on the House to do 
so. Let's not fail to show them the way. 

To close, let me say that I do think 
this is a constitutional issue, an issue 
of fairness. American small business 
owners, 675,000 of them, were hit right 
between the eyes with an unfair, unex
pected retroactive tax. Some 80 percent 
of business in America pays as individ
uals. These are the people who invest 
their own money for our future and 
create 75 percent of the new jobs in 
America. Yes, we may help a few peo
ple who are rich in doing so-but let's 
not hurt small businesses to prevent 
this. As my friend from Arkansas stat
ed yesterday, a former Attorney Gen
eral may be working to get into the top 
income bracket, but the Democrats 
want to put him there by raising the 
rates-we want to do it by raising ev
eryone's income, rich, poor, or in the 
middle. If we play fair, if we do not 
change the rules of the game in the 
middle of the year, we will be able to 
put people back to work and we will 
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not need any more extended, emer
gency Band-Aid unemployment com
pensation bills. I urge my colleagues to 
do the right thing for the unemployed, 
for our workers, and for the small busi
nesses that are the engines that drive 
our economy. It is they alone who will 
create the real jobs that are the hope 
for our future. I urge my colleagues to 
vote for my amendment by voting to 
waive the provisions of the Budget Act. 

I yield the floor. 
The PRESIDING OFFICER. The ma

jority leader is recognized. 
Mr. MITCHELL. Mr. President, how 

much time remains on our side? 
The PRESIDING OFFICER. The Sen

ator controls 7 minutes 22 seconds. 
Mr. MITCHELL. Does that include 

the additional 2 minutes we received? 
The PRESIDING OFFICER. Yes, it 

does. The Senator is correct. 
Mr. MITCHELL. Mr. President, I en

courage all of my colleagues to join in 
voting against this amendment for sev
eral reasons. First and foremost, this 
amendment i~ a hoax. It is a hoax from 
beginning to end. 

The title of the amendment says, 
"repeal of retroactive application of 
tax." But nowhere in the amendment 
does the word " repeal" appear. It does 
not repeal retroactive taxes. It applies 
taxes retroactively, back to the begin
ning of the year just as the bill passed 
earlier this year does . It simply does it 
at a different rate . So no one should be 
under the illusion that, if you vote for 
this amendment, you vote to repeal 
retroactivity. You are voting for retro
activity, just at a different rate. 

Not only is this amendment a hoax, 
it is a cruel hoax, because this amend
ment cannot become law. Even if 100 
Members of the Senate vote for this 
amendment, it cannot become law. 
That is because it is a tax amendment 
and the Senate has no constitutional 
authority to initiate tax measures. The 
underlying bill is not a tax bill. So, if 
this amendment is put on the underly
ing bill, the only effect is to kill the 
underlying bill. This amendment, if 
adopted, will join the underlying bill in 
being killed. That is really the motiva
tion here . It is a circuitous attempt to 
kill the unemployment insurance bill. 

That is what makes this a particu
larly cruel hoax: To present a tax 
amendment that, if adopted, would 
benefit only the 1 million American 
families whose gross incomes exceed 
$200,000 a year and to use that as the 
stake driven through the heart of the 
unemployment insurance bill which 
provides unemployment insurance to 1 
million American families who, 
through no fault of their own, have lost 
their jobs. 

What a bitter irony, to say that just 
to make a gesture for the 1 million 
Americans who, filing jointly, have 
gross incomes in excess of $200,000 a 
year- we cannot even really help them 
because it is not going to become law-

but just to make a gesture in their be- economic statement. This amendment, 
half, and the price of doing that is to even if it could become law, will only 
kill the unemployment insurance bill benefit those whose incomes exceed 
that is for a different 1 million Amer- $200,000 a year and who, on average, 
ican families, those who, through no have incomes in excess of $300,000 a 
fault of their own, have lost their jobs . year and in the process kill a bill that 
and are going to be denied extended un- provides unemployment insurance ex
employment insurance benefits. tension for up to a million families who 

Mr. President, I think any Senator will desperately need it in the coming 
ought to be ashamed to vote for this winter. 
amendment under those circumstances. Finally, let me say, this talk about 
Let us be clear about this. Over and where these cuts are going to be, there 
over again we have heard, like a has not been any discussion of that. I 
mantra: Small business, small busi- think we ought to make additional 
ness, small business. There is nothing cuts, and we are going to make them. 
in the tax bill that says the higher rate The President is going to make the 
applies to small business. The tax ap- proposal, announced today and next 
plies to income. If a family filing joint- week, and all these Senators who say 
ly has a gross income of more than they are for cuts will have a chance to 
$200,000 a year, they pay a higher tax vote for them. I think what happens on 
rate whether they have 1 employee or 1 cuts, Mr. President, is--
million employees. As the Treasury De- The PRESIDING OFFICER. The Sen-
partment has made clear, of all the ator's time has expired. 
small businesses, only 4 percent of Mr. MITCHELL. Mr. President, I use 

my leader time. 
them have income of over $200,000 a What happens on cuts is something 
year. The other 96 percent will benefit we all know here in the Senate. It is a 
from the tax bill because they get a law that is as certain as the law of 
greater deduction when they purchase gravity. And that law is the law of defi
plants and equipment. cit reduction speeches; that those who 

So, once again this is an effort to 
benefit a very tiny minority and, at make deficit reduction speeches most 

often and longest and loudest are the 
that, those persons best off in our soci- ones who will not vote to cut spending. 
ety. The average annual income of 
those who will benefit from this They will talk about spending cuts, 
amendment, if it were adopted, exceeds they will wear buttons that urge spend
$300,000 a year. ing cuts, but when the roll is called for 

spending cuts, their vote is no. 
I ask the Members of the Senate, are Oh, there is always a reason: This is 

those whose annual incomes are over an important project; this has to do 
$300,000 a year so desperate in need of with something special; this provides 
help that the Senate has to rush in unique benefits. It is always something 
here and help them out and in the proc-
ess kill the unemployment program for else that ought to be cut. It is always 
1 million unfortunate families who somewhere else that ought to be cut. 

So, Mr. President, I say, that we 
have a work history, who have lost ought to reject this amendment be-
their jobs through no fault of their cause it is unfair, it is wrong, it will 
own, and are seeking but cannot get not do what the sponsors say it will do. 
another job? What we ought to do is when we get the 

That is the choice being made here spending cut bill up here next week, let 
today, and our colleagues are making us have those who give the speeches on 
clear their choice. Their choice is with 
those families whose incomes exceed spending cuts actually vote to cut 

spending. That would be a revolution 
$300,000 a year who, according to them, here in the Senate. That would be a 
so desperately need this help. Even surprise. That would be an eye-opener: 
though it cannot become law, it is a Deeds to match words. 
statement. So any Senator who votes Mr. President, I yield the floor. Have 
for this can go back to his or her State the yeas and nays been requested? 
and say to that handful of very wealthy The PRESIDING OFFICER. The yeas 
people in their State: "Well, now, I and nays have been ordered. 
sure tried for you. I tried to help you. The question is on agreeing to the 
I know your income is only $300,000 this motion to waive the Congressional 
year, and I tried to help you out and, Budget Act. The yeas and nays have 
oh, what about that other million been ordered. The clerk will call the 
American families who have unemploy- roll. 
ment insurance that is lost as a result The bill clerk called the roll. 
of this? Well, tough luck for them." Mr. FORD. I announce that the Sen-

Mr. President, there could not be a ator from New Jersey [Mr. LAUTEN
clearer choice. There could not be a BERG], the Senator from Vermont [Mr. 
clearer choice before this Senate. This LEAHY], and the Senator from Michi
amendment does not repeal retroactive gan [Mr. RIEGLE] are necessarily ab
taxes. It applies the tax increase retro- sent. 
actively just at a different rate. This Mr. President, I would like to an
amendment cannot become law. If nounce as a separate statement that 
adopted here, it will kill the underly- Senator LAUTENBERG is absent due to 
ing bill and go down with that bill. So the religious ceremonies associated 
it is nothing more than a political and with the birth of his first grandson. 
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Mr. SIMPSON. I announce that the 

Senator from Alaska [Mr. STEVENS] is 
necessarily absent. ' 

The PRESIDING OFFICER (Mr. 
BREAUX). Are there any other Senators 
in the Chamber desiring to vote? 

The yeas and nays resulted-yeas 50, 
nays 44, as follows: 

Bennett 
Bingaman 
Bond 
Boren 
Brown 
Bryan 
Burns 
Chafee 
Coats 
Cochran 
Cohen 
Coverdell 
Craig 
D'Amato 
Danforth 
Dole 
Domenici 

Akaka 
Baucus 
Biden 
Boxer 
Bradley 
Breaux 
Bumpers 
Byrd 
Campbell 
Conrad 
Daschle 
DeConcini 
Dodd 
Dorgan 
Ex on 

Simpson 

[Rollcall Vote No. 327 Leg.] 
YEAS- 50 

Duren berger Lugar 
Faircloth Mack 
Gorton Mathews 
Gramm McCain 
Grassley McConnell 
Gregg Murkowski 
Hatch Nickles 
Heflin Packwood 
Helms Pressler 
Hutchison Roth 
Jeffords Sasser 
Kassebaum Shelby 
Kempthorne Smith 
Kerrey Thurmond 
Kohl Wallop 
Lieberman Warner 
Lott 

NAY8-44 
Feingold Mitchell 
Feinstein Moseley-Braun 
Ford Moynihan 
Glenn Murray 
Graham Nunn 
Harkin Pel! 
Hatfield Pryor 
Hollings Reid 
Inouye Robb 
Johnston Rockefeller 
Kennedy Sarbanes 
Kerry Simon 
Levin Wellstone 
Metzenbaum Wofford 
Mikulski 

ANSWERED " PRESENT"-2 

. Specter 

NOT VOTING-4 
Lauten berg 
Leahy 

Riegle Stevens 

The PRESIDING OFFICER. On this 
vote, the yeas are 50, and the nays are 
44, two Senators having voted present. 
Three-fifths of the Senators present 
and voting, not having voted in the af
firmative, the motion to waive the 
Budget Act is rejected. 

The point of order is therefore sus
tained, and the Hutchison amendment 
falls. 

Mr. MITCHELL. Mr. President, I 
move to reconsider the vote by which 
the motion was rejected. 

Mr. MOYNIHAN. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. SIMPSON. Mr. President, I rise 
to explain, my vote of "present" on 
Senator HUTCHISON'S motion to waive 
the Budget ·Act as it related to her 
amendment to retroactively repeal tax 
increases included in the Budget Rec
onciliation Act. 

On June 11, 1993, my dear father, 
Milward L. Simpson, died. The con
ference report to the Budget Reconcili
ation Act was signed into law by the 
President on August 10, 1993. Certain 
taxes, including an extension of certain 
estate tax rate&-originally set to ex
pire on December 31, 1992--were retro-

actively imposed by this legislation to 
January 1, 1993. 

The estate tax for my father's estate 
has not yet been filed. I am an heir of 
that estate. Accordingly, the amount 
of the tax-if any-on his estate would 
be d{rectly affected if the Hutchison 
amendment became law. 

Because of my direct financial inter
est in the outcome of this amendment, 
I voted "present" on this budget waiv
er. 

AMENDMENT NO. 1081 

Mr. KOHL. Mr. President, today I 
voted to allow consideration of an 
amendment to repeal the retroactive 
tax increases in the Omnibus Budget 
Reconciliation Act of 1993. I strongly 
believe that retroactive tax increases 
are bad policy and bad precedent. To 
make clear that considerations of pub
lic policy are the sole basis for my de
cision on this afternoon's vote, I ask 
that a copy of a letter I sent to my ac
countant today be placed in the 
RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

U.S . SENATE, 
Washington, DC, October 26, 1993. 

Mr. MIKE BURR, 
825 N. Jefferson, 
Milwaukee , WI. 

DEAR MIKE: Today the Senate is debating 
and will vote on a measure to repeal the ret
roactive individual and estate taxes enacted 
in the Omnibus Budget Reconciliation Act of 
1993. If this repeal becomes law, I would ask 
that you figure my personal tax liability 
under the unamended reconciliation legisla
tion and under that legislation as amended 
by the repeal. I would ask further that you 
prepare a check to the U.S. Treasury for the 
amount by which my liability under the 
unamended bill exceeds my liability under 
the amended bill. My intention is to return 
to the U.S. Treasury any reduction in my 
personal tax bill due to the repeal of the ret
roactive tax increases. 

Thank you for your help in this matter. 
Sincerely, 

HERB KOHL, 
U.S. Senator. 

Mr. MOYNIHAN. Mr. President, may 
we have order? 

The PRESIDING OFFICER. The Sen
ate will be in order. 

Under the previous order, the Sen
ator from Oklahoma [Mr. NICKLES] is 
recognized to raise a point of order 
against the bill. 

Mr. NICKLES. Mr. President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. NICKLES. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Under the previous order, the Sen
ator from Oklahoma is recognized. 

Mr. NICKLES. Mr. President, accord
ing to the Congressional Budget Office 

score, H.R. 3167 increases the deficit by 
$1.04 billion in fiscal year 1994. 

Therefore, pursuant to section 12(c) 
of House Concurrent Resolution 64, the 
first concurrent budget resolution for 
fiscal year 1994, I raise a point of order 
that H.R. 3167 would increase the defi
cit in fiscal year 1994 beyond the level 
provided for in that resolution. 

The PRESIDING OFFICER. The Sen
ator from New York. 
MOTION TO WAIVE THE CONGRESSIONAL BUDGET 

ACT 
Mr. MOYNIHAN. Mr. President, I 

move to waive the Congressional Budg
et Act of 1974 and section 12 of the 
budget resolution, House Concurrent 
Resolution 64, for the pending bill, H.R. 
3167, in the form received by the Sen
ate, and I ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The yeas and nays were ordered. 
Mr. MOYNIHAN. I thank the Chair. 
The PRESIDING OFFICER. Under 

the previous order, debate on this mo
tion to waive the Budget Act is limited 
to 1 hour, which will be equally divided 
and controlled in the usual form. 

The Senator from Oklahoma. 
Mr. NICKLES. Mr. President, I hope 

my colleagues will pay attention to 
this debate and realize that we are de
bating not just a point of order, but we 
are debating several important budget 
issues. 

The point of order I just made was 
created by the concurrent resolution 
on the budget that passed earlier this 
year. Maybe a lot of our colleagues are 
not aware of this point of order, but 
this is part of the Senate budget reso
lution that passed earlier this year en
forcing pay-as-you-go budgeting. I will 
read from the resolution. It says: 

Any time after the enactment of the rec
onciliation bill, pursuant to section 7 of this 
resolution , it shall not be in order in the 
Senate to consider any bill, joint resolution, 
amendment, motion , or conference report 
that would increase the deficit in this resolu
tion for any fiscal year through fiscal year 
1998. 

And it goes on. 
Mr. President, I just looked at the 

cost estimate prepared by Mr. Robert 
Reischauer, who is Director of the Con
gressional Budget Office. 

Mr. President, I ask unanimous con
sent to print in the RECORD a table en
titled "Unemployment Compensation" 
and a table entitled "H.R. 3167, 'Emer
gency' Unemployment Benefits CBO 
Cost Estimate." 

There being no objection, the tables 
were ordered to be printed in the 
RECORD, as follows: 

1970 . 
1971 .. . 

UNEMPLOYMENT COMPENSATION 

Year 

[Dollar amounts in billions] 

Outl ays 

$3 
6 

Growth Percent 
growth 

87 
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UNEMPLOYMENT COMPENSATION-Continued 

[Dollar amounts in billions] 

Year Outlays Growth Percent 
growth 

1972 ...... 7 I 16 
1973 .. 5 (2) -27 
1974 6 I 14 
1975 .. 13 7 129 
1976 -- 19 6 45 
1977 ..... 14 (4) -23 
1978 .. II (4) -24 
1979 .... 10 (I) -9 
1980 .. 17 7 72 
1981 ....... 18 I 8 
1982 .. 22 4 21 
1983 30 8 34 
1984 17 (13) -43 
1985 .. 16 (I) -7 
1986 16 0 2 
1987 - 16 (I) -4 
1988 14 (2) -12 
1989 ...... 14 0 2 
1990 .. 18 4 26 
1991 .. 25 8 43 
1992 ..... - 37 12 47 
1993 I . 36 (I) -2 
1994 I . 28 (8) -22 
1995 I . ............................... ... .... ...... .... . 25 (3) -II 
1996 I . 25 0 0 
1997 I ... 25 0 0 
1998 I ... 25 0 0 

1 Estimated. 

H.R. 3167, "EMERGENCY" UNEMPLOYMENT BENEFITS, 
CBO COST ESTIMATE 

Emergency unemployment 
compensation ... 

Worker profiling and job 
search assistance .............. . 

SSI & Medicaid al ien sponsors 

1994 1995 1996 1997 1998 Total 

1.070 1.070 

0 (17) (105) (270) (372) (764) 
(30) (120) (180) 0 0 (330) 

Total direct spending 1.040 (137) (285) (270) (372) (24) 

Unemployment administrative 
expenses .... ................... 30 30 

Worker profiling and job 
search assistance .. 34 169 344 350 897 

Advisory council .. 0 0 0 0 I 

Total appropriations ... 31 34 169 344 350 928 

Total all spending .. 1.071 (103) (116) 74 (22) 904 

Mr. NICKLES. Mr. President, this 
table clearly shows, in 1994, next year, 
we are increasing outlays $1.70 billion. 
There is also a reduction from Social 
Security income and Medicaid alien 
sponsors, a savings of $30 million, for a 
net increase in outlays of $1.04 billion. 
Thus, the deficit is going up next year 
$1.04 billion. 

That is in violation of the budget res
olution that we agreed to earlier this 
year. I know I heard a lot of my col
leagues saying at that time: "Boy, this 
is fiscal integrity. This has real teeth. 
These rules are going to get the deficit 
down. These rules mean you cannot 
spend any more money_ unless you pay 
for it." 

Mr. President, H.R. 3167 is not paid 
for. The financing mechanism in this 
proposal to pay for these emergency 
unemployment benefits is a gimmick. 
It is a sham. And I hope that everyone 
is aware of it. 

We have had a lot of people in the 
past say, "I want to support the unem
ployment program, but I think we 
should pay for it." This bill does not 
pay for it. All the money in this bill 
will be spent in 4 months. It will be 
spent by January and February next 
year, but to pay for it we have savings 
that are projected all the way out to 
1998. That is ridiculous. 

Concerning the so-called savings
Mr. President, this is really where it is 
a sham-this bill mandates worker 
profiling and job search assistance to 
save $764 million over 5 years. 

It is interesting to note, though, that 
the Congressional Budget Office says it 
is going to cost $897 million in appro
priations to come up with $764 million 
in savings. Think about that. Only the 
Federal Government would come up 
with a scheme to spend $897 million so 
we can save $764 million. Taxpayers 
will lose $133 million in the process. 

If you calculate the fact that we are 
going to spend $897 million, it is clear 
this bill is flagrantly in violation of 
the budget rules-not just the budget 
rule I quoted, but also other budget 
rules, as well-clearly a violation of 
the budget; clearly a point of order is 
needed. 

My friend and colleague moved to 
waive the budget. He has to have 60 
votes. I do not know if he can get 60 
votes or not. I know unemployment 
compensation benefits are important. I 
know they are popular. But for crying 
out loud, we ought to at least be honest 
and say we are going to increase the 
deficit by $1 billion. We should tell the 
American people what we are doing. 
This bill is not paid for. 

What this bill also contains is a mas
sive unfunded liability on the States. 
And it is interesting to note-maybe it 
is just a coincidence, but I understand 
that the Governors have declared to
morrow to be unfunded mandates day. 
They do not want the Federal Govern
ment to mandate unfunded programs 
on the States. 

I just urge my colleagues to look at 
the bill. 

I look at H.R. 3167 and places man
dates on the States. If my colleagues 
would look at page 4, it talks about 
worker profiling. And if you look down 
at the very bottom of the page at (j)(1), 
it states: 

The State agency charged with the admin
istration of the State law shall establish and 
utilize a system of profiling all new claim
ants for regular compensation. 

It goes through how the States shall 
do that, and it mandates that it be 
done. If you go all the way down to the 
bottom of the next page, all of page 5 is 
a mandate; the top part of page 6 is a 
mandate. 

Look at the bottom of page 5: 
Until the Secretary of Labor is so satisfied, 

he shall make no further certification of the 
Secretary of Treasury with respect to such 
State. 

In other words, if the Department of 
Labor is not satisfied, they can cut off 
all funds, period. This is a heavy un
funded mandate; a mandate that is es
timated by the Congressional Budget 
Office to cost $897 million, not an insig
nificant sum. 

Now the purpose of this mandate is 
supposedly to save $764 million. That is 
not very good math and it proves this 

bill is grossly underfunded; a very 
heavy mandate, a very unfair mandate. 

What should we do? I have been both
ered by the fact that now it seems as if 
we are addicted to the so-called emer
gency unemployment compensation 
program. 

Let me just explain the facts, Mr. 
President. All States have unemploy
ment compensation programs. Those 
are paid for through payroll taxes by 
employers within the State. Those pro
grams are designed and managed by 
the State. They determine eligibility. 
They determine the length of time 
available. They determine the amount 
of money available. Those programs 
are all run by the State, and usually 
provide services up to 26 weeks. 

In 1970, we passed a new program 
called the Extended Benefits Program 
that allows the States, if they have 
high unemployment, to receive an ad
ditional 13 weeks of unemployment 
compensation. That program is paid for 
by a 50-50 match. 

Now, mind you, the first 26 weeks, 
that is paid for by the States. That is 
paid for by the employers. The next 13 
weeks, the Extended Benefits Program, 
if they have high unemployment, is 
paid for by the States and matched by 
the Federal Government, a 50-50 share. 

Since 1991, we have had this Emer
gency Unemployment Compensation 
Program, and basically that is paid for 
100 percent by the Federal Govern
ment. Well, sure the States do not 
want to use the Extended Benefits Pro
gram if they can get a free lunch, if 
Uncle Sam is going to pay for all of it, 
and that is what we have done. 

So you have seen the cost of unem
ployment compensation benefits ex
plode in the last 3 years. And the rea
son is primarily because the States re
alize that Uncle Sam is going to pay 
for all of it. 

I wonder if my colleagues are aware 
of the fact that the Federal Govern
ment Unemployment Compensation 
Program in 1991 grew by 43 percent. I 
wonder if they are aware in 1992 it grew 
by 47 percent. That is because in the 
last couple of years we created the 
Emergency Unemployment Compensa
tion Program where the Federal Gov
ernment is going to pay for it all. 

Now, I seriously object to and ques
tion the wisdom of that action. That is 
the reason you see the cost of these 
programs rising, and rising dramati
cally. 

I might mention to my colleagues at 
least President Bush vetoed one or two 
extensions because they were not paid 
for. I remember many on this side of 
the aisle would not support the pro
gram unless it was paid for. 

Earlier this year, we passed a pro
gram, Emergency Unemployment Com
pensation benefits. We called it an 
emergency, so we did not pay for it. We 
just added it to the deficit. At least, 
that was honest budgeting. No one con
tested that bill was clearly adding to 
the deficit. 
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This program is not honest budget

ing. This is misleading, and I am being 
kind using that term. This is more 
than misleading. This program is going 
to spend $1.070 billion in the next few 
months. It provides for savings over 
the next 5 years, and those are hypo
thetical, at best. 

This program does not fund the man
dates that are called for on the States. 
This program mandates to the States 
that they have to set up the so-called 
worker profiling programs, but it does 
not provide any money. If you read the 
bill-and I encourage my colleagues to 
read the bill-it has no money in here 
to pay for this, no money whatsoever. 

So we mandate to the States. And 
the Congressional Budget Office esti
mates that mandate is going to cost 
$897 million. 

Now some people are assuming the 
Federal Government is going to pay for 
that. But if the Federal Government 
pays for that $897 million, wait a 
minute, how are we going to save 
money so we can pay for this program? 
You cannot have it both ways. The 
numbers do not add up. This bill does 
not add up. 

This bill is going to add $1 billion to 
the deficit in 1994. That is exactly what 
the Congressional Budget Office says. 

If you look at the committee report 
they submitted accompanying the 
House bill on page 14, the Congres
sional Budget Office says that it will 
add $1.040 billion to the deficit in 1994. 
That is the reason why the budget 
point of order stands. That is the rea
son why there will not be any contest
ing the budget point of order. The 
budget point of order is correct. 

The Budget Act which was passed 
this year very clearly states that it is 
out of order to pass a bill that will in
crease spending without paying for it. 
This bill does not pay for it. I think the 
point of order is well taken, and I urge 
my colleagues to vote against the mo
tion by my friend and colleague from 
New York to waive the Budget Act. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. MOYNIHAN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New York. 
Mr. MOYNIHAN. It is with some dif

ficulty that I rise to state that my 
friend from Oklahoma is simply not 
correct in his assertions as to the fiscal 
impact of this extension, this routine 
extension of unemployment benefits 
during a prolonged period of above av
erage unemployment. 

I have here a letter, dated today, 
from Leon Panetta, the Director of the 
Office of Management and Budget. 

I ask unanimous consent that it be 
printed in the RECORD. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

EXECUTIVE OFFICE OF THE PRESI
DENT, OFFICE OF MANAGEMENT 
AND BUDGET, 

October 26, 1993. 
Hon. PATRICK MOYNIHAN, 
Chairman, Committee on Finance, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The administration 
urges swift passage of H.R. 3167. This legisla
tion would assist the unemployed and their 
families in two significant ways. 

First, it would extend the Emergency Un
employment Compensation (EUC) program, 
which provides benefits to unemployed work
ers who have exhausted their regular unem
ployment benefits. These claimants would 
receive 13 weeks of EUC benefits in high un
employment States and 7 weeks in all other 
States. 

H.R. 3167 also would establish a system of 
worker profiling in each State to accelerate 
the reemployment of permanently dislocated 
workers by linking them with reemployment 
services early in their period of unemploy
ment. As Secretary Reich discussed in his 
October 5th letter to you, carefully evalu
ated demonstrations have shown that this 
kind of system gets claimants back to work 
sooner, reducing the stress and financial 
hardships of being unemployed and creating 
real savings for the Unemployment Insur
ance system. 

OMB estimates that the costs of extending 
the EUC program would be offset by the five
year savings in mandatory spending that 
would result from H.R. 3167. Furthermore, 
under the rules contained in the Budget En
forcement Act, enactment of H.R. 3167 would 
not cause a sequester. 

The administration opposes the amend
ment that has been offered by Senator 
Hutchison to H.R. 3167. The amendment 
would change the effective date of the indi
vidual income and estate tax rate changes in 
the Omnibus Budget Reconciliation Act 
(OBRA) of 1993. In addition, the amendment 
would reduce the discretionary spending 
caps, mandate reductions of "administration 
expenses" of the departments and agencies 
(excluding the Department of Defense), and 
empower the Director of the Office of Man
agement and Budget to establish obligation 
limits for each agency and department. 

H.R. 3167 is an inappropriate vehicle for 
the consideration of the complex issues 
raised by the amendment. First, the admin
istration is pursuing significant savings for 
departments and agencies through Executive 
Orders released earlier this year to trim ad
ministrative and personnel expenses and 
through the implementation of the Vice 
President's National Performance Review, 
and looks forward to working with the Sen
ate on the implementation of the NPR pro
posals. 

Second, the approach used by the amend
ment to reduce spending could subject sub
stantial portions of many important pro
grams with high contractual, supply or trav
el expenses to significant reductions. Pro
grams with high levels of contractual ex
penses include NASA, Atomic Energy De
fense Environmental Restoration, Superfund 
and the Atomic Energy Defense Weapons 
program. For example, under the definitions 
used in the amendment, 85 percent of total 
NASA spending, over 50 percent of the Super
conducting Super Collider termination 
funds, and 74 percent of the Superfund pro
gram could be subject to reduction. 

In addition, under the amendment, 30 per
cent of the Veterans Affairs Medical Care 
budget and 27 percent of the Drug Enforce
ment Agency budget could be subject to re-

ductions, as these agencies have high levels 
of supply and travel expenses. 

We would ask that the Senate reject this 
amendment to H.R. 3167 so these issues may 
be carefully considered in a more deliberate 
fashion. 

H.R. 3167 would help achieve the dual goals 
of providing essential job search assistance 
services and critical income security to un
employed workers and their families. The 
administration respectfully requests that 
the Senate pass the bill as soon as possible. 

Sincerely, · 
LEON E. PANETTA, 

Director. 

Mr. MOYNIHAN. Mr. President, I will 
read to the Senate the key paragraph. 

OMB estimates that the costs of extending 
the Emergency Unemployment Compensa
tion program would be offset by the five-year 
savings in mandatory spending that would 
result from H.R. 3167. Furthermore, under 
the rules contained in the Budget Enforce
ment Act, enactment of H.R. 3167 would not 
cause a sequester. 

That completes the paragraph. 
It is entirely true, as my friend from 

Oklahoma says, that we will pay for 
this program over a 5-year period in 
specific savings in unemployment com
pensation. The profile measures that 
the Secretary of Labor, Secretary 
Reich, has come forward with are genu
ine. One must wonder how it has taken 
us a generation to get around to this 
idea. 

I speak as having served as an Assist
ant Secretary of Labor .in the adminis
trations of President Kennedy and 
President Johnson. We were, at that 
time, ready to establish the Manpower 
Development Training Act of 1962, in 
which the Federal Government would 
take on the issue of retraining workers 
who have lost jobs that are not going 
to come back, who need skills they do 
not have. 

Yet, in our unemployment program, 
we have continued to have people come 
into the employment office to apply for 
unemployment, and establish that they 
are covered as they need to have been 
under the Federal Unemployment 
Training Act [FUTA]. This is a provi
sion of the Social Security Act of 1935. 
We were thinking in 1935 of cyclical 
employment, and cyclical unemploy
ment as well: As the business cycle 
went up, employment went up; as it 
went down, employment went down. 
Conversely, unemployment went up 
and unemployment compensation was 
meant to tide workers over until the 
cycle began moving upward again. 

In the present world economy plants 
can close and they are not ever going 
to open again because that work has 
moved to another part of the country, 
or to another part of the world. In the 
meantime, new plants requiring new 
skills elsewhere are opening. The idea 
behind profiling is to look at the work
er seeking unemployment compensa
tion and what their job ·was, and say, 
"What is the likelihood we are seeing a 
cyclical movement?" There are a lot of 
seasonal industries in the country 
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where people get laid off in the winter 
or laid off in the summer, whatever the 
case is. And they are going to go back 
to work. Their job has not disappeared. 
Rather, it is just the cycle of the sea
sons that puts them out of work for the 
moment. 

Alternately, there is the person who 
arrives whose plant has closed, whose 
economic sector is shrinking, where 
sectoral changes and shifts are taking 
place such that the job is never going 
to be back. The job he or she held will 
not be held again. That industry has 
left the region or it is· downsizing, 
which results in the need for 300 work
ers where 1,000 were necessary. The 
other 700 are not going to be needed 
back in that work. 

So right the first day we say, "Train
ing is what you need. This is the kind 
of training that makes sense. This is 
where you ought to go. These are the 
programs we have." Profile that work
er straightaway and do not wait until 
13 weeks have gone by. The plant, hav
ing closed, has obviously not reopened. · 
It is never going to open again. There 
has been a change in the economy, a 
dynamic change. You want to keep up 
with it and keep your work force up 
with it. That is what the Department 
of Labor is going to be doing. 

As I say, I would have thought this 
would have occurred to us 30 years ago, 
but better late than never. Secretary 
Reich is a hugely inventive, creative 
Cabinet member. We have this idea 'Qe
fore us. This profiling will be a perma
nent aspect of our manpower policy 
and it will be part of our training pro
grams. We will integrate unemploy
ment compensation with retraining in 
a mode that makes a great deal of 
sense. 

It has taken us 30 years to get to this 
moment of integration-fine. Not a mo
ment too soon. If it should pay for a 
limited extension of the unemployment 
compensation, so much the better. The 
savings in other programs are a matter 
of record. They were very extensively 
debated in the House. We know very 
well that these are in order and the 
savings would be, in fact, realized. 
They are a reduction in certain activi
ties. What you do not do you do not 
have to pay for. 

So we feel this is good legislation. 
There is an urgent need. There are 1 
million American workers, many of 
whom will be watching us because they 
are not working today. I hope they will 
watch how we vote. This is a program 
put in place by Franklin D. Roosevelt's 
Secretary of Labor Frances Perkins. 
We do not have to apologize to the 
American people for doing this. This is 
keeping faith with the American peo
ple. 

This bill will help the workers like 
the aeronautical engineer from River
side, CA, who Senator FEINSTEIN talked 
about today. This is a skilled worker 
out of work in his defense-related firm, 

a man who answered 21 ads and had 
only 1 interview and was turned down 
for that. This is a man capable of pro
ductive high-level technical work, a 
man caught in a political cycle as well 
as an unemployment cycle. The end of 
the cold war has been a great event, 
the end of its consequences-this bill 
will help ease them. 

The worker writes Senator FEINSTEIN 
saying, "Can we just keep the benefits 
going? I will get a job but I have not 
found one yet." I hope he is listening. 
I hope the Senators are listening. We 
are talking about the lives of 1 million 
workers and their families. I hope they 
are watching, for we are trying to do 
what we have done consistently from 
the administration of President Eisen
hower, which is that when unemploy
ment rises above the accepted levels 
and stays there for an extended period 
we extend the original13-week grant. 

Mr. President, I do not know what 
else needs to be said. I see my friend 
has risen. I certainly want to listen to 
him. 

Mr. NICKLES. Will the Senator yield 
for a question? 

Mr. MOYNIHAN. I am happy to yield 
for a question. 

Mr. NICKLES. Under the current pro
gram, the Federal Government pays for 
all benefits. Current law provides for 
an extended benefit program, that my 
colleague I am sure is aware of, that 
dates back to 1970 that allows the 13 
weeks to be funded 50 percent by the 
States, 50 percent Federal Government. 
But since 1991, since the Federal Gov
ernment has extended the emergency 
unemployment compensation, where 
the Federal Government pays for all of 
it, a lot of the States have been reluc
tant to join the extended benefit pro
gram. They would much prefer to have 
the Federal Government pay for all of 
it. 

Is it the Senator's intention at the 
end of these 4 months -if the Senator 
from New York is successful, will he be 
coming back and requesting another 
emergency, where the Federal Govern
ment has to pay 100 percent of the ex
tension again? 

Mr. MOYNIHAN. I say to my friend 
from Oklahoma, with the candor that 
this occasion requires, that we will' do 
so if we can find the money. It has been 
difficult to find this money. 

One part of it we wanted to do any
way, the profiling of persons in their 
initial application for unemployment 
compensation. That is a good idea. We 
would be doing that regardless. It will 
save money. But it will save money 
once. You cannot do it twice. 

Mr. NICKLES. Will the Senator 
yield? Would the Senator not agree 
with me it would make more sense in 
the future for high unemployment 
States to use the extended benefit pro
gram which requires a 50-50 match 
than having the emergency program, 
which is 100 percent Federal Govern
ment? 

Mr. MOYNIHAN. I do not know 
whether I can speak to the merits but 
I can speak to the realities, which is 
the Federal Government does not have 
the money, under our present budget 
constraints, to extend this program be
yond the 4 months we are proposing. It 
is not that we only need it for 4 
months. We need it for longer than 
that. I would expect we do. Unemploy
ment is down but long-term unemploy
ment is not down. 

I wish I could say to him with con
fidence we will be able to pay for an
other extension in February. I cannot. 
I do not know that we will be able to. 
That is the reality. But that is one re
ality. The other reality is that there 
are 1 million workers who will get this 
benefit. 

The PRESIDING OFFICER (Mr. 
PRYOR). The Senator from Oklahoma. 

Mr. NICKLES. I appreciate my col
league's answer. I would like to have 
his attention just to make a couple of 
comments. 

No. 1, the Federal Government is 
broke right now and States are not 
using the extended benefit program be
cause that requires a 50-50 match. They 
are eligible. If they have unemploy
ment above 6.5 percent, they are eligi
ble. We amended that program in 1992 
to make more States eligible for ex
tended benefit programs. So we lowered 
the percentage to improve a program 
where individuals can receive up to 13 
weeks of additional compensation. But 
it requires the States to put in a 50-50 
match. 

The problem we have here-and my 
colleague from New York mentioned 
this-he said this is a routine extension 
of unemployment compensation. 

It is unfortunate, but this has actu
ally happened from 1970 until 1990. We 
only did it three times in 20 years. We 
did it in 1971, we did it in 1974, and we 
did it in 1982. But we have done it al
most continuously since 1991. In 1991, 
1992, 1993, we have done it several 
times. 

In 1991, the Congress passed the bill; 
the President did not sign it, so it did 
not take effect. That was August 17, 
1991. On October 11, 1991, President 
Bush vetoed it because it was not paid 
for. On November 15, 1991, the Presi
dent signed unemployment compensa
tion extension because it was paid for. 
This was all 100 percent Federal Gov
ernment cost. February 7, 1992, the 
President signed an extension. The bill 
was paid for. July 3, 1992, the President 
signed an extension. The bill was paid 
for, but it was 100 percent Federal Gov
ernment. March 4, 1993, President Clin
ton signed a bill, and it was not paid 
for. It was declared an emergency, and 
we had a very partisan battle over 
that. Many thought we should not be 
adding to the deficit. 

My point is, we really should be en
couraging a program that has worked, 
and that is the extended benefit pro
gram that is shared equally between 
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the Federal Government and the State. 
This bill does not allow that to happen. 
This bill is the reason why it is becom
ing routine: The Federal Government 
is going to pay for it all. The States do 
not want to cooperate in an extended 
benefit program where they have to 
pay for half of it if the Federal Govern
ment routinely now-several times in 
1991, 1992, and 1993--will extend it. They 
say, "We'll pay for all of it; we'll pay 
for all of it." That is the problem. It is 
becoming routine. 

As a result of that, unemployment 
compensation costs have exploded by 47 
percent in 1992 and 43 percent in 1991. 
This program is expensive, and we do 
not have the money to pay for it. 

So I make a couple of points to my 
6olleagues. This bill is clearly in viola
tion of the budget. It will add $1 billion 
to the deficit. It is not paid for. It is 
not paid for in the first year; it is not 
paid for in any year. These so-called 
savings are ridiculous because they are 
predicated on the fact that the Federal 
Government is going to have to spend 
$897 million to save $764 million. That 
is a loss of $133 million over the next 5 
years. 

So this program is not paid for. It is 
nothing but increasing the deficit by $1 
billion in the next few months. I hope 
everyone understands that. I would 
have thought that the Congress would 
be a lot more honest if they would have 
just said we are going to declare this 
an emergency, but to use-I am going 
to say figures-we are going to pay for 
this 4-month extension over 5 years 
with theoretical savings. That is, on 
the assumption Congress appropriates 
$897 million to make management sav
ings, is hypothetical and may be hypo
critical. It should not be done. It will 
add that much to the deficit. 

Mr. MOYNIHAN. Can I ask my·friend 
to yield for a second? 

Mr. NICKLES. I will be happy to. 
Mr. MOYNIHAN. Surely, the Senator 

from Oklahoma knows that the moneys 
we will spend on unemployment com
pensation, extended unemployment 
compensation in this proposal, those 
moneys are already in the Extended 
Unemployment Compensation Act 
trust fund. They have already been 
paid by employers in the mode of So
cial Security, and the trust funds that 
go to them. It is just because we so 
mismanaged our affairs in the 1980's· 
and have this huge deficit that we have 
to find under the Budget Act com
pensating offsets in the way of savings 
and other programs altogether-well, 
profiling a relating program. But, Mr. 
President, I ask my friend, he does 
know that these moneys that will be 
paid out have already been collected 
and are in the trust fund. 

Mr. NICKLES. I will be happy to re
spond to my colleague. I see two or 
three problems. In the Federal budget, 
as my colleague knows, all money goes 
into one pot and all money comes out 

of one pot. So the net effect is you are 
adding $1 billion to the deficit and you 
are paying for it out of a program that 
requires 100 percent Federal Govern
ment payment instead of 50-50, State
Federal Government which I think is 
important. This is a State program. 
States define the benefits, States de
fine the number of weeks, they define 
the amount of money, they define eli
gibility. Why in the world have the 
Federal Government pick up 100 per
cent of the responsibility? And, as my 
colleague, I am sure, will agree and I 
will be happy to insert this in to the 
RECORD, the cost of this program has 
exploded by 43 percent in 1991 and 47 
percent in 1992 as a direct result of 
Congress passing these so-called emer
gencies several times since 1991, and we 
only did it three times in the 20 years 
before it. 

Mr. MOYNIHAN. I repeat my ques
tion. Somebody told the Senator this is 
100 percent Federal expenditure. It is 
not. Most trust funds set up in the 
1930's were meant to be that; this is, 
contributory insurance. The work force 
has insured itself against unemploy
ment. And if the technicalities of the 
Budget Act require us to offset outlays 
for the trust fund, so be it, but the 
money has been paid in in the manner 
that was anticipated and has been in 
place for more than half a century. 

I think that is simply the record, Mr. 
President. I do not know how to say it 
differently. Those are the facts. 

Mr. President, I was simply address
ing a question to the Senator. I will 
stand down now if I am not going to 
have an answer. 

The PRESIDING OFFICER. Who 
seeks recognition? 

Mr. NICKLES. Mr. President, I apolo
gize to my colleague. I know my col
league from Idaho wishes to speak. 

Mr. KEMPTHORNE. Mr. President, I 
have a question that I would like to 
ask the Senator from Oklahoma. 

Mr. NICKLES. I will be happy to 
yield to my colleague 4 minutes. 

Mr. KEMPTHORNE. To clarify, did 
the Senator from New York complete 
his question? 

Mr. MOYNIHAN. I made a statement 
in the form of a question and answered 
it. 

Mr. KEMPTHORNE. Mr. President, 
as I understand the unemployment 
benefits program and look at it, it is 
my understanding that ih order to 
make it work, someone needs to appro
priate $897 million. And the question is, 
No. 1, is that correct? Am I accurate in 
that assessment? 

Mr. NICKLES. To respond to my col
league from Idaho, the $897 million is 
the estimate that the Congressional 
Budget Office has made in order to 
comply with the worker profiling. In 
other words, the House-passed lan
guage assumes that we are going to 
have $764 million of savings under 
worker profiling over the next 5 years. 

They are saying to make that happen, 
the Federal Government will have to 
appropriate $897 million. If the Federal 
Government does not do that, the 
States still have to because we are 
passing a mandate on the States. It 
says the "States shall" several times 
in here on pages 4 and 5. This is a 
heavy mandate on the States. 

So if the Federal Government does 
not appropriate the money, then the 
States are going to have to do it any
way, so it is an unfunded mandate. 

Mr. KEMPTHORNE. In other words, 
if we vote for this measure, then we are 
agreeing to a mandate which perhaps 
implies the Federal Government should 
provide the $897 million, but there is no 
provision for that, and so right now it 
is a question of where that money will 
be appropriated from, and if it is not 
done by the Federal Government, then 
it must be provided by the States; is 
that correct? 

Mr. NICKLES. The Senator is exactly 
right, there is no money authorized or 
appropriated under this bill. There is a 
mandate on the States. It is an un
funded mandate. The State is going to 
have to do it. If the Federal Govern
ment pays for it, then the States might 
be removed from that liability. This 
bill does not pay for it. This bill does 
not authorize paying for it. It is a man
date on the States and estimated by 
the Congressional Budget Office to cost 
$897 million in the next few years. 

Mr. KEMPTHORNE. I appreciate so 
much the Senator from Oklahoma 
bringing this to the attention of the 
U.S. Senate. Here we have another 
mandate that is going to be placed and 
imposed upon all States in the Union 
with perhaps a suggestion that the 
Federal Government may or may not 
pay for it. But the fact of the matter 
is, if the Federal Government chooses 
not to pay for it, and we have made no 
provision to do so, then the States in 
the Union will have another $900 mil
lion Federal mandate. 

Tomorrow, over 1,000 mayors in this 
country, hundreds of county commis
sioners, Governors will hold press con
ferences in front of their city halls or 
county courthouses and their State 
houses pointing out that we need to 
stop this approach of unfunded Federal 
mandates. 

This is another excellent example of 
the dilemma of these unfunded Federal 
mandates. I think the Senator from 
Oklahoma should be commended for 
pointing it out to us, and I think we 
need to support him in his efforts. 

I thank the Chair. 
The PRESIDING OFFICER. Who 

seeks recognition? 
Mr. NICKLES. Mr. President, I have 

other obligations. I do not know if my 
colleague from New York does as well. 

How much time do we have remain
ing? 
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The PRESIDING OFFICER. The 

Chair informs the Senator from Okla
homa he has 8 minutes, 20 seconds re
maining; the Senator from New York 
has 16 minutes, 48 seconds remaining. 

Mr. NICKLES. Mr. President, I would 
be happy to yield back the remainder 
of my time, but I know Senator DOLE 
wishes to speak on this as well. So I 
will reserve the remainder of my time. 

Mr. MOYNIHAN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New York. 
Mr. MOYNIHAN. Just to keep the de

bate going, I wish to say, first of all, 
that what is at issue is providing 4 ad
ditional months of unemployment ben
efits for persons who have been out of 
work for almost a year. There are a 
million such persons. 

The moneys for these payments have 
already been collected from employers 
and paid into a trust fund, that kind of 
trust fund that pays for disability in
surance, old age insurance, survivors 
insurance. This is insurance, unem
ployment insurance. It has been paid 
for. It is a risk of the market, of the 
economy that some people will lose 
their jobs in the ups and downs, some 
people will be disabled, happily most of 
us will reach retirement age and retire. 
You contribute to this system. 

Now, I have to say, Mr. President, 
that the Social Security system has 
not received the attention it has need
ed in recent years. A majority of non
retired adults in this country do not 
think they will get Social Security 
benefits when they reach age 65. That 
is the responsibility of the Social Secu
rity Administration which has not re
minded them. 

For a negligible cost, the Social Se
curity Administration could mail out, 
once a year to everybody paying into 
the system, a statement of their pay
ments over the years and the benefits 
they would receive if disabled, if they 
should die, their family survivors, and 
what they probably more or less could 
expect at age 62, 63, 64, 65, when they 
retire. The largest cost would be that 
of the stamp. 

The Social Security Administration 
has not done so. It has been negligent. 
We have had 11 commissioners, or act
ing commissioners, in 17 years. We just 
finally, after 1 full year, emptied the 
Social Security Administration and 
got a new Administrator. 

The unemployment compensation 
system is greatly in need of restructur
ing. We have a regular 26-week benefit, 
then a 13-week extended benefit when 
State benefits trigger on when levels of 
unemployment are too high. 

I repeat, the monies that will be ex
pended come from a trust fund that has 
been paid by employers for this pur
pose. It is insurance. It was clearly un
derstood in the 1930's. We are getting 
away from it. 

Secretaries of Labor have not paid 
enough attention to this three-part 

system which is hard to explain, hard 
to understand, and which could easily 
be revised into a simpler system. We 
have a three-tier system, surely two 
would be enough. I do not know but 
that one would be ample. 

This is paid insurance. We are losing 
touch with that. 

It is just like the Social Security 
trust funds. As the Republican leader 
will attest, we put in place a Social Se
curity surplus back in 1977 of some $6 
trillion, enough to purchase the New 
York Stock Exchange. Every penny of 
surplus to this day-it keeps growing
is being used as general revenue, not 
something to increase confidence in 
the system. And that is a task for this 
President and the President after him 
and the President after that President. 

But for the moment, I would ask that 
we do the decent thing, which is give 4 
months more extended unemployment 
benefits for people who have been out 
of work longer than anyone ever should 
be. 

Mr. President, I see the distinguished 
Republican leader is in the Chamber. I 
look forward to listening to him, so I 
yield the floor. 

Mr. DOLE. Will the Senator from 
Oklahoma yield just a minute or 2? 

Mr. NICKLES. Mr. President, I yield 
the minority leader such time as he de
sires. 

The PRESIDING OFFICER. The Re
publican leader is recognized. 

Mr. DOLE. Mr. President, here we go 
again. For the second time this year, 
we are debating an extension of unem
ployment benefits that is not paid for. 

The proponents of this measure claim 
that this bill is paid for over 5 years, 
but what they are really doing is re
inventing smoke and mirrors. 

Since November 1991, Congress has 
acted to extend unemployment benefits 
four times, with the most recent exten
sion coming in March 1993. Add it all 
up, and these extensions have cost a 
total of $25 billion. 

The first three extensions, under 
President Bush, were paid for each year 
on a pay-as-you-go basis. But, with a 
Democrat in the White House, we were 
told in March, do not worry, just dial 
1-800-DEFICIT and place a free call 
that will add $5.7 billion to the deficit. 

According to the Congressional Budg
et Office-President Clinton's hand
picked budget scorekeeper, all of the 
new spending in this bill-an estimated 
$1.07 billion-would occur this fiscal 
year. CBO says that the bill is not paid 
for until 1998. In fact, CBO projects 
that this year, this bill would increase 
the deficit by more than $1 billion. 

Even then, the major offset in this 
bill is a gimmick. It converts an enti
tlement program into a discretionary 
program that appropriators must make 
room for under the discretionary 
spending cap by cutting somewhere 
else. 

ACTIONS SPEAK LOUDER THAN WORDS 

We have heard a lot of tough talk 
from the White House and those on the 

other side oft~ aisle about deficit re-
duction and spending controls, but in 
Kansas, people know that actions 
speak louder than words. Despite all 
the tough talk, this bill fails to meet 
the budget rules that were established 
when the Clinton budget plan was en
acted this summer. 

It is important to remember two 
things about this year's budget debate: 
first, despite all the provisions that Re
publicans opposed in the Clinton budg
et plan, Republicans helped the distin
guished majority leader and the chair
man of the Budget Committee impose 
these budget rules on the Senate. 

We could have objected to these rules 
and defeated the conference report on 
the budget by subjecting the Clinton 
budget plan to a 60-vote point of order, 
but we did not. As a group, Senate Re
publicans decided that a bad budget 
bill with some enforcement provisions 
to limit new spending was a lot better 
than a bad budget bill with no enforce
ment mechanisms. Again, actions 
speak louder than words. 

Second, do not forget who drafted 
these rules and cast the votes to put 
them in place-President Clinton and 
the Democrats in Congress. 

Mr. President, in September, OMB 
Director Panetta said, "We're not 
going to submit [a proposal to extend 
unemployment benefits] * * * unless 
it's paid for." 

Director Panetta was one of the au
thors of the original pay-as-you-go re
quirements. He knows what they mean. 
Perhaps that is w'hy the administration 
never submitted a formal proposal to 
extend unemployment benefits. 

The administration can do better. 
The administration should do better. I 
urge my colleagues to vote no on the 
motion to waive the Budget Act on this 
issue. At the very least, we should be 
able to do is prevent this $1 billion 
spending increase from adding to the 
deficit. 

I will just summarize, because we 
have a policy luncheon in progress. I 
think we may have some policy to dis
cuss. The chairman of the luncheon is 
in the Chamber. 

Mr. President, this is a difficult area 
because we want people who deserve 
the benefits to have the benefits. We do 
not want to delay the process. But I 
think the question that Senator NICK
LES has raised is whether or not we are 
really paying for it and if it is real. I 
think that is what the debate is all 
about. 

We do not think it is. In fact, we do 
not think it is paid for, maybe, until 
1998 as I understand it. It is way out 
there. We think there is a lot of gim
mickry involved, in any event. 

We have had a lot of debate in the 
past several years about extension of 
unemployment benefits, not that they 
should not be extended; I share the 
views expressed by the distinguished 
chairman of the Finance Committee, 
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but whether or not they should be paid 
for. The proponents say they are going 
to pay for this over 5 years, but it 
seems to me that we have been that 
track before. We have had four exten
sions of the unemployment benefit 
package since 1991. The most recent ex
tension came in March 1993. You add up 
all these extensions and it is a total 
cost of $25 billion. It is a lot of money, 
$25 billion. 

Now, we did pay for the first three, 
and we had generally bipartisan sup
port for paying for the first three. Then 
we added about $5.7 billion as an emer
gency, as part of the President's stimu
lus package. 

This is not a lot of money; it is over 
$1 billion, slightly over $1 billion, and 
we ought to find a way to pay for it, 
really pay for it. 

I would hope we could do that and do 
it quickly so that those who should 
have their benefits receive the benefits. 
We have had a number of calls from 
people in my State, and I am certain 
other Senators have, whose benefits 
have expired. They have asked us to 
vote for the package. We have ex
plained to them that the big question 
is paying for it. 

I must say, based on my conversation 
with my staff that has talked to these 
people, in most every case when they 
realize it is not paid for, they are in 
agreement we ought to pay for it, even 
though they are going to be the bene
ficiaries, they are going to receive the 
payments. 

Mr. President, I thank the Chair. 
Mr. MOYNIHAN addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. MOYNIHAN. Before the Repub

lican leader has to leave, may I just 
say that there is no dispute about the 
fact that we are paying for a 4-month 
extension over a 5-year period. I have 
moved to waive the Budget Act to 
make that possible. We agree. We are 
broke. But. the trust funds are not. 
Those obligations are in place. 

Mr. NICKLES. Will the Senator 
yield? 

Mr. MOYNIHAN. I will be happy to 
yield. 

Mr. NICKLES. Does the Senator have 
the latest amount of what is available 
in the trust fund? Does the Senator 
have that figure available? 

Mr. MOYNIHAN. If the Senator 
would give me 3 minutes, I will have it 
for him. 

Mr. NICKLES. I just mention that 
because I looked under the President's 
budget in the beginning of this year 
and it showed the trust fund had less 
than $500 million, for my friend's edifi
cation. 

Mr. President, I want to thank the 
Republican leader for his· comments, 
and he is exactly right. The biggest ob
jection I have to this legislation is that 
it is unfunded, that it is not paid for, 
that 1t pays 4 months of be11-efits. And 

to take 5 years to do so is not respon
sible. I mention that the 5-year savings 
are not real. I do not like budget gim
mickry. I do not like trying to say 
something is paid for when it is not. It 
bothers me. 

I want to acknowledge to my friend 
from New York that, if worker 
profiling is a good deal, I am all for it. 
But I am bothered by the fact that we 
say we are going to save $764 by worker 
profiling, getting people off welfare and 
to work. That sounds very good. But 
when the Congressional Budget Office 
comes back and says, yes, that is going 
to cost the Federal Government $897 
million and the Federal Government 
does not pay for it, the States are 
going to have to pay for it, that is un
funded mandate. That is an expensive 
mandate on a lot of States. We need to 
look at that. 

I personally do not want to be pass
ing unfunded mandates on to the 
States. That is exactly what we are 
doing. This bill is full of mandates on 
the States. It provides no funds what
soever to pay for it. Maybe the inten
tion is, or the goodwill is, that it will 
be paid for over the next 5 years. I am 
not sure who will be here in 1998. If 
they will remember the commitments 
made on this 4-month extension we 
mandated to the States, going way 
back to 1993, I seriously doubt. 

Mr. President, I just mention this 
program is not paid for. It is not re
sponsible. Clearly, it is in violation of 
the budget agreement which was 
agreed to earlier this year. The en
forcement of that budget agreement, 
section 12, says it shall not be in order 
in the Senate to consider any bill that 
wo1,1ld increase the deficit in this reso
lution for any fiscal year. And, clearly, 
according to the Congressional Budget 
Office, this increases the deficit in 1994 
by over $1 billion. Therefore, in my 
opinion, Mr. President, the point of 
order should be upheld. I hope my col
leagues will vote against the motion to 
waive the Budget Act. 

I yield the floor and the remainder of 
my time. 

Mr. MOYNIHAN. Mr. President, I 
have undertaken to establish the cur
rent level of the unemployment trust 
fund. It will take us another 2 or 3 min
utes. The Senate should have this in
formation. So I suggest the absence of 
a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 

Mr. MOYNIHAN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MOYNIHAN. Mr. President, our 
latest information-and we will have to 
get the Secretary of Labor to confirm 
this-is that the trust funds have a bal
ance of approximately $1.4 billion. This 

is a monthly computation. We will get 
it. And I ask unanimous consent that I 
may place a statement in the RECORD 
from the Secretary of Labor at this 
point in this debate when it is received. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

SECRETARY OF LABOR, 
Washington, October 26, 1993. 

Ron. DANIEL P. MOYNIHAN, 
Chairman, Senate Finance Committee, 
Washington, DC. 

DEAR SENATOR MOYNIHAN: We estimate 
that, as of October 1, 1993, the Extended Un
employment Compensation Account has a 
balance of approximately $1.9 billion, which 
is available to pay Emergency Unemploy
ment Compensation benefits under H.R. 3167. 
Please let me know if you have any ques
tions in this regard. 

Sincerely, 
ROBERT B. REICH. 

Mr. McCAIN. Mr. President, I strong
ly support the point of order against 
the Unemployment Insurance Benefits 
Extension Act offered by my friend and 
colleague, Senator NICKLES. 

Mr. President, we cannot continue to 
spend money we do not have. We are 
mortgaging our children's futures, and 
it is wrong. Simply, if we are going to 
spend money, we should pay for itr-not 
used borrowed funds. 

The public has correctly demanded 
that we show the courage to prioritize 
where we spend their money. This un
employment benefits extension is im
portant, and it should be passed. But, 
Mr. President, it should be paid for 
with existing money, not by increasing 
the debt. 

To be specific, the bill as it is now 
drafted would raise the 1994 deficit by 
$1 billion. 

I want the Senate to know that 
should the Nickles point of order be 
sustained by the Senate-and in the 
name for fiscal sanity, I hope it is-my 
colleagues and I are prepared to offer 
the appropriate offsets to pay for this 
extension of benefits. 

We must stop the insanity of increas
ing the debt to pay for programs. Mr. 
President, it is time we show fiscal dis
cipline and pay for these programs. 

I yield the floor. 
Mr. PRESSLER. Mr. President, I rise 

in strong support of this amendment to 
repeal the retroactive increase in in
come estate, and gift tax rates made by 
the Budget Reconciliation Act, also 
known as the President's tax package. 
I commend the Senator from Texas, 
the Senator from Alabama, and the 
Senator from Oklahoma for providing 
this opportunity to set right a glaring 
fault in the tax package. 

Under the guise of deficit reduction, 
the bill put into place the largest tax 
increase in history. The increase in 
taxes and user fees totals more than 
$250 billion over 5 years. Included are 
increased rates on the income of indi
viduals, higher taxes on gasoline and 
motor fuels, repeal of the cap on earn
ings subject to the Medicare payroll 
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tax, and an increase in the percentage 
of Social Security benefits subject to 
income tax. 

Spending cuts included in the tax 
measure total only $120 billion. The 
Congressional Budget Office confirms 
that while the deficit is expected to de
cline in the near term, it will go up 
again in 1997, reaching $360 billion in 
2003. In fact, the President's tax pack
age will add about $1 trillion to the na
tional debt during the next 5 years. 

I agree 100 percent with my col
league, the distinguished Senator from 
Texas, that we ought to repeal all of 
the $250 billion in new taxes included in 
this tax package. In any event, we 
should act today to repeal its retro
active tax provisions. 

As ranking member of the Senate 
Small Business Committee, I am most 
concerned with the effect these tax 
hikes have on small businesses and the 
self-employed, including farmers and 
ranchers. Tax increases are bad 
enough. To make them retroactive is 
unconscionable. It is grossly unfair, 
particularly when there was no public 
awareness that the tax increase would 
be rolled back 7 months prior to enact
ment of the legislation. Small busi
nesses and self-employed people strug
gle every day to meet payrolls, build a 
future, and, hopefully, earn a profit. A 
steep retroactive tax really is hazard
ous for many of them. 

This amendment prevents the repeal 
of the retroactive taxes from adding to 
the deficit, by cutting Federal Govern
ment overhead expenses by $3 billion 
each year for fiscal years 1994, 1995, and 
1996, and reduces the discretionary 
spending caps in each of the next 5 
years. It is a fiscally sound proposal 
that cuts excessive Government spend
ing to reduce the deficit, rather than 
impose an unfair extra tax burden on 
American taxpayers. In the cause of 
fairness, Mr. President, I urge my col
leagues to vote for repeal of the retro
active tax increase. 

REPEAL OF RETROACTIVE TAXATION 

Mr. PELL. Mr. President, I was torn 
as I prepared to vote on the motion to 
waive the Budget Act with respect to 
Senator HUTCHISON's amendment tore
peal the retroactive tax provisions of 
the Budget Reconciliation Act. 

In my mind, the overriding consider
ation was the need to enact the Emer
gency Unemployment Compensation 
Act. My home State of Rhode Island 
has suffered from high unemployment 
for far too long. In fact, under the pro
visions of the bill, Rhode Island is one 
of a handful of States to receive 13 
weeks of additional benefits. So I was 
not inclined to support an amendment 
that would have jeopardized the under
lying bill. 

At the same time, however, I am very 
concerned about the unfairness of levy
ing taxes retroactively. To do so, as I 
see it, is to deny our citizens their 
rightful opportunity to plan their eco-

nomic affairs in an orderly way. And 
the result is an unanticipated 
confiscation of assets that is not only 
blatantly unfair but in many cases un
reasonably burdensome. 

It is my hope that in the near future 
we will have the opportunity to recon
sider this provision of the Reconcili
ation Act in a responsible way, without 
jeopardizing our basic commitment to 
deficit reduction. Hopefully, we can 
find some more savings and spending 
cuts to offset the revenues anticipated 
by the retroactivity provisions. 

Mr. President, the margin of the vote 
on the motion to waive the Budget Act 
with respect to the Hutchison amend
ment demonstrates, I believe, that a 
great many of our constituents share 
my misgivings about retroactive tax
ation. We should heed them and act to 
correct this unfair legislation. 

Mr. ROTH. I support the emergency 
. unemployment compensation bill that 
we are currently debating. In Septem
ber in my State of Delaware, the unem
ployment rate reached its highest 
point this year-20,800 residents had no 
jobs. In fact, the unemployment rate 
has increased from 4 percent last sum
mer to almost 5.5 percent now. This is 
a major concern for me and I intend to 
vote for extending unemployment ben
efits. 

As we all know, the 1990 Budget Act 
distinguishes between discretionary 
and mandatory moneys. What this bill 
does is to spend $897 million in discre
tionary moneys to save $764 million in 
mandatory moneys. While this com
plies with the text of the Budget Act, 
it clearly is not consistent with the 
spirit of the act. 

To pay for unemployment benefits 
this bill would include a new means of 
profiling workers for unemployment . 
benefits. Unfortunately, $133 million 
more will be spent to administer the 
program than its expected savings. 
There must be a better way to proceed. 

Despite these misgivings about the 
funding, I feel it is important to move 
forward with this proposal and to in
sure that benefits get to those in need 
without further delay. 

Mr. MOYNIHAN. Mr. President, I 
yield back the remainder of my time. I 
believe that means we have a vote 
scheduled for 2:30. I ask that we stand 
in recess until the vote is called at 2:30. 

RECESS UNTIL 2:30P.M. 

The PRESIDING OFFICER. All time 
having been yielded back, under the 
previous order, the Senate now stands 
in recess until 2:30p.m. 

Thereupon, the Senate, at 1:14 p.m., 
recessed until 2:30p.m.; whereupon, the 
Senate reassembled when called to 
order by the Presiding Officer [Mr. 
DORGAN]. 

UNEMPLOYMENT COMPENSATION 
AMENDMENTS OF 1993 

The Senate continued with the con
sideration of the bill. 

VOTE ON MOTION TO WAIVE BUDGET ACT 

The PRESIDING OFFICER. The busi
ness before the Senate is the question 
on the motion to waive the Budget Act 
made by the Senator from New York. 
The yeas and nays have been pre
viously ordered. A three-fifths vote is 
required. The clerk will call the roll. 

The assistant legislative clerk called 
the roll. 

Mr. FORD. I announce that the Sen
ator from Vermont [Mr. LEAHY] and 
the Senator from Michigan [Mr. RIE
GLE] are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Michigan 
[Mr. RIEGLE] would vote "yea." 

Mr. SIMPSON. I announce that the 
Senator from Alaska [Mr. STEVENS] is 
necessarily absent . 

The PRESIDING OFFICER (Mrs. 
BOXER). Are there any other Senators 
in the Chamber desiring to vote? 

The yeas and nays resulted-yeas 59, 
nays 38, as follows: 

Akaka 
Baucus 
Eiden 
Bingaman 
Boxer 
Bradley 
Breaux 
Bryan 
Bumpers 
Byrd 
Campbell 
Chafee 
Conrad 
D'Amato 
Daschle 
DeConcini 
Dodd 
Dorgan 
Feingold 
Feinstein 

Bennett 
Bond 
Boren 
Brown 
Burns 
Coats 
Cochran 
Cohen 
Coverdell 
Craig 
Danforth 
Dole 
Domenici 

Leahy 

[Rollcall Vote No . 328 Leg.] 
YEAS-59 

Ford Moseley-Braun 
Glenn Moynihan 
Gorton Murray 
Graham Nunn 
Harkin Packwood 
Heflin Pell 
Hollings Pryor 
Inouye Reid 
Jeffords Robb 
Johnston Rockefeller 
Kennedy Roth 
Kerry Sarbanes 
Kohl Sasser 
Lauten berg Shelby 
Levin Simon 
Lieberman Specter 
Mathews Warner 
Metzenbaum Wellstone 
Mikulski Wofford 
Mitchell 

NAYS-38 
Duren berger Lott 
Ex on Lugar 
Faircloth Mack 
Gramm McCain 
Grassley McConnell 
Gregg Murkowski 
Hatch Nickles 
Hatfield Pressler 
Helms Simpson 
Hutchison Smith 
Kassebaum Thurmond 
Kempthorne Wallop 
Kerrey 

NOT VOTING-3 
Riegle Stevens 

The PRESIDING OFFICER. On this 
question, the yeas are 59, the nays are 
38. Three-fifths of the Senators duly 
chosen and sworn not having voted in 
the affirmative, the motion is rejected. 

Mr. NICKLES. Madam President, I 
move to reconsider the vote. 

Mr. FORD. Madam President, I sug
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro
ceeded to call the roll. 
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Mr. NICKLES. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
ROBB). Without objection, it is so or
dered. The Senator from Oklahoma is 
recognized. 

Mr. NICKLES. Mr. President, I will 
just mention out loud the statements 
that I have made with the chairman of 
the Finance Committee, Chairman 
MOYNIHAN, as well as with Senator 
MITCHELL and Senator DOLE. 

It is my willingness to cooperate 
with them. My biggest objection to the 
proposal that we are voting on right 
now is the fact that it would add $1 bil
lion to the deficit in 1994. I stated then 
my willingness to work wfth them to 
try and find a real method of paying 
for this proposal. 

I will be happy to cooperate with 
them over the next day or two-what
ever is necessary-to try and come up 
with significant spending cuts to pay 
for the provisions under this bill so it 
would be legitimate under the rules of 
the Senate. 

Mr. MOYNIHAN addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from New York. 
Mr. MOYNIHAN. Mr. President, I just 

would like to join with my friend and 
colleague in this matter to say we ob
viously have a different view as to the 
legitimacy of measures before us to 
pay for the bill. The Office of Manage
ment and Budget says they are suffi
cient. The Senator from Oklahoma 
does not think so, and is sending the 
Senate on to perhaps find a better solu
tion. We may be able to do that; we 
may not. 

We are in a difficult situation, obvi
ously, but I certainly am prepared to 
try, and I have every confidence-the 
good faith of the Senator from Okla
homa is a given, and I hope I will be 
thought in equal relation to him. We 
will do our best, I say to the majority 
leader. 

Mr. MITCHELL addressed the Chair. 
The PRESIDING OFFICER. The ma

jority leader is recognized. 
UNANIMOUS-CONSENT AGREEMENT 

Mr. MITCHELL. Mr. President, as 
Sen a tor MOYNIHAN said, there are dis
agreements. We do not accept the char
acterizations that the bill would add $1 
billion to the debt. That is the kind of 
thing we now have to try to resolve in 
a way both sides can agree on, if that 
is possible. 

Both the Senator f'rom Oklahoma and 
the Senator ·from New York have rep
resented to myself and the minority 
leader that they are prepared to make 
a good faith effort to do that; that they 
need about a day to go over it to run 
some numbers with the help of the 
committee staff, and others. 

Accordingly, I now ask unanimous 
consent that the pending matter be set 
aside until3 p.m. tomorrow. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. BUMPERS. Reserving the right 
to object, and I will not object, Mr. 
President. I would like to ask the ma
jority leader, what is the status of the 
bill right now if it is not set aside? 

Mr. MITCHELL. The status of the 
bill is that a motion to reconsider the 
vote has been made. 

I will make a parliamentary inquiry 
of the Chair · as to whether or not that 
is, in fact, a nondebatable motion 
which, upon returning to the bill, the 
Senate would immediately vote on? 

The PRESIDING OFFICER. The Sen
ator is correct. It is a nondebatable 
motion. 

Mr. BUMPERS. And if the motion to 
reconsider failed, the bill is dead? 

Mr. MITCHELL. Since 59 Senators 
voted to waive the Budget Act, and it 
takes only 51 to gain reconsideration, 
the likely outcome is that the motion 
to reconsider would prevail and we 
would then have another vote on the 
motion to waive the Budget Act with 
respect to the point of order. 

I ask the Chair whether that is a cor
rect interpretation? 

The PRESIDING OFFICER. The ma
jority leader is correct. 

Mr. MITCHELL. Therefore, we would 
be right back in an hour or so where we 
were on this vote. 

Now, it is possible that we might get 
60 or 61. It is also possible we might get 
56 or 57. A very clear majority of the 
Senate favors proceeding with the bill, 
but under the rules 60 votes are nec
essary to obtain a point of order, as 
was the case on the previous point of 
order. The vote on the previous point 
of order I think was 50 to 44 . But that 
did not prevail because the 60 votes 
were needed. 

Mr. BUMPERS. Further inquiry, Mr. 
President, of the majority leader. As
suming we do get 51 votes to recon
sider, at that point is the only permis
sible business of the Senate then a re
newal of the motion of the Senator 
from New York to waive the Budget 
Act? 

Mr. MITCHELL. I direct that ques
tion to the Chair. I believe that would 
be the pending business-in the absence 
of unanimous consent to set that aside, 
that would be the case, but I inquire of 
the Chair. 

I will restate the question. The Sen
ator has asked, · if the motion to recon
sider is approved by a majority of the 
Senate, at that point is the pending 
matter the motion to waive the Budget 
Act, or could other business such as an
other amendment be offered at that 
point? 

The PRESIDING OFFICER. The 
pending question at that point would 
be the motion to waive the Budget Act. 

Mr. MITCHELL. And so it would then 
take consent for the Senator, or any 
other Senator, to offer an amendment. 

I think, if I might say to my friend 
and colleague, this is probably the best 
result. My hope is that given the na-

ture of this bill and the scope of the 
amounts-and it is possible that there 
is not disagreement on every aspect of 
the funding but perhaps on some part 
of it-our colleagues can reach some 
agreement. 

What we have to bear in mind, of 
course, is that it then has to go back to · 
the House, and we have to get some in
dication of what their view is in this. 
But I would like, if we could, to permit 
our colleagues to go ahead. I think 
both are acting in good faith, and it is 
possible we may be able to resolve it. 

Might I point out to the Senator, if 
that is the case, when the bill comes 
back up, assuming this is resolved to 
the satisfaction of the Senator from 
Oklahoma-and in this regard I inquire 
of the Chair, am I not correct in my 
understanding that the bill then would 
be open to further amendment and the 
Senator from Arkansas could offer an 
amendment at that point? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. BUMPERS. One further inquiry, 
Mr. President. The motion to waive, is 
that an amendable motion? 

Mr. MITCHELL. I believe it is not, 
but I direct my inquiry to the Chair. 

The PRESIDING OFFICER. Motions 
to waive are amendable. 

I believe the Senator asked about de-
batable. 

Mr. BUMPERS. Did I say debatable? 
Mr. MOYNIHAN. No, amendable. 
The PRESIDING OFFICER. Motions 

to waive are amendable. 
Mr. BUMPERS. I thank the majority 

leader. 
Mr. President, I have no objection. 
The PRESIDING OFFICER. Is there 

objection to the unanimous-consent re
quest propounded by the majority lead
er? If not, that will be the order of the 
Senate. The pending motion is set 
aside until 3 p.m. tomorrow. 

DEPARTMENT OF THE INTERIOR 
AND RELATED AGENCIES APPRO
PRIATIONS ACT, 1994-CON
FERENCE REPORT 
The Senate resumed consideration of 

the conference report. 
Mr. MITCHELL. Mr. President, am I 

not correct that under the previous 
order the pending business will become 
the resumption of debate on the Inte
rior appropriations conference report, 
and that there will be 30 minutes of ad
ditional debate on that subject and 
then a vote on a motion to invoke clo
ture on that conference report? 

The PRESIDING OFFICER. The Sen
ator is correct. The 30 minutes set 
aside for debate is to be divided equal
ly. 

The clerk will report the bill. 
The assistant legislative clerk read 

as follows. 
Conference report to accompany H.R. 2520, 

an act making appropriations for the Depart
ment of Interior and related agencies for the 
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fiscal year ending September 30, 1993, and for 
other purposes. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. NICKLES addressed the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Senator from 
Oklahoma [Mr. NICKLES]. 

Mr. NICKLES. Mr. President, I ask 
unanimous consent that Senator Do
MENICI be recognized to control the 
time on this side. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Who yields time? 
Mr. DOMENICI addressed the Chair. 
The PRESIDING OFFICER. The 

Chair recognizes the Sen a tor from New 
Mexico [Mr. DOMENICI]. 

Mr. DOMENICI. I yield 4 minutes to 
the Senator from Colorado. 

The PRESIDING OFFICER. The Sen
ator from Colorado is recognized for up 
to 4 minutes chargeable to the Senator 
from New Mexico. 

Mr. CAMPBELL. I thank my col
league from New Mexico. 

Mr. President, everyone in the West 
knows that ranching remains a key 
component to the rural western econ-

omy. For every dollar a rancher yields, 
$5 is multiplied in economic activity 
throughout the West. 

A recent study done in Colorado esti
mated that about 43,000 jobs are de
pendent on ranching in just the west
ern part of the State alone, and in fact 
one-third of the total economic output 
of the western side of that State is de
termined by ranching. With this con
ference report, 26,000 families in the 
American West are at risk. 

There is a family by the name of 
Dufurrena I would like to talk about 
just for a moment that is in the dis
trict of my friend from Nevada, Sen
ator REID. Mr. Dufurrena started 30 
years ago as a youngster following the 
sheep camps, taking out some of his 
pay in land, and over the years he sup
ported himself, was married, and raised 
some youngsters who also want to go 
into ranching. They are also at risk be
cause these grazing permits under the 
Babbitt proposal as codified in this In
terior Appropriations Conference Re
port will result in a 50-percent sur
charge on the subleases of a man who 
wants to lease land to his own sons. Ac
cording to Mr. Dufurrena and his wife, 

their life work in that ranch is done if 
that passes. · 

I might mention, according to an
other study done at the University of 
Reno that was just finished this month, 
the proposals contained in this bill 
would mean tougher times for all 
ranchers in that State. According to 
that study, even if a ranch has low or 
moderate debt, if this proposal is 
adopted, about 50 percent of the 
ranches in southern Nevada would have 
a limited chance of surviving and 22 
percent of the ranches in northern Ne
vada would also have a very limited 
chance of surviving. I know that is not 
Senator REID's intention but unfortu
nately that is going to happen. 

I know there are a number of other 
people who wish to speak, Mr. Presi
dent, so I will not belabor this. I have 
been in the Chamber two times to 
speak on this issue already. But I ask 
unanimous consent to have the analy
sis of Fort Lewis College printed in the 
RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

ANALYSIS OF THE ECONOMIC IMPACT OF THE LIVESTOCK SECTOR ON THE WESTERN SLOPE OF COLORADO FOR CALENDAR YEAR 1990 

Western slope livestock industry impact Livestock 

Total direct personal income . 
Total direct employment . 
Total induced personal income .. 
Total induced employment .. 
Total industry output ........ . 
Total induced output .... . 

1 Not available. 

Economic impact category 

Sources: Direct income and employment from Bureau of Economic Analysis [BEAJ using livestock/farm ratios from BEA farm data reports. 

Direct 

$141.973.000 
11.695 

533,818.000 
42,698 

1.510,351.000 
3,957,119.600 

Induced 

$142,000,000 
12,000 

534,000,000 
43 ,000 

1,500.000,000 
4,000.000,000 

Western slope total percent of 
private sector west slope 

$3,127,659,000 
180,948 

3,127,659,000 
180,948 

I 

totals 

5 
6 

17 
24 

Induced income, employment and industry output based on BEA generated regional inpuUoutput modeling [RIMS] for the southwest Colorado recreational region produced for the Colorado Department of Local Affairs. 

INTERPRETIVE COMMENTS 
1. The Western Slope Livestock Industry 

directly provides 12,000 jobs and $142 million 
dollars in personal income (i.e . 5 percent of 
personal income and 6 percent of total pri
vate sector employment on the Western 
Slope.) 

2. The number of Western Slope jobs that 
depend on livestock is 43,000 jobs (24 percent 
of total private sector West Slope employ
ment). 

3. The amount of Western Slope personal 
income that depends on the livestock indus
try is $534 million dollars (17 percent of total 
private sector West Slope income.) 

4. The direct output of the Western Slope 
livestock industry in 1990 is estimated at $1.5 
billion dollars. The total economic output 
generated by the livestock sector was $4.5 
billion dollars. 

5. All primary data and Regional Input/ 
output multipliers are from the U.S. Bureau 
of Economic Analysis. Compiled by Michael 
Preston, Office of Community Services, Fort 
Lewis College. (303) 565-8317 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOMENICI. Mr. President, how 
much time do I have remaining? 

The PRESIDING OFFICER. The Sen
ator controls 12 minutes 20 seconds. 

Mr. DOMENICI. I yield 5 minutes to 
the distinguished Senator from Colo
rado, Mr. BROWN. 

The PRESIDING OFFICER. The Sen
ator from Colorado [Mr. BROWN] is rec
ognized for up to 5 minutes. 

Mr. BROWN. I thank the Chair. 
I thank the distinguished Senator 

from New Mexico, whose leadership on 
this I think has been very helpful in 
this debate. 

Mr. President, I ask unanimous con
sent to enter in to the RECORD at this 
point a letter from the Governor of the 
State of Colorado and a letter from the 
attorney general of the State of Colo
rado. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

THE STATE OF COLORADO, DEPART
MENT OF LAW, OFFICE OF THE AT
TORNEY GENERAL, 

Denver, CO, October 25, 1993. 
Re grazing reform and H.R. 2520. 
Hon. HANK BROWN, 
Hart Senate Office Bldg., 
Washington , DC. 

DEAR SENATOR BROWN: I am writing to ex
press my grave concern about certain provi
sions in grazing reform legislation currently 
before the Senate. On its face, H.R. 2520 
purports to address grazing management on 
Bureau of Land Management lands. However, 
it contains several broad and vaguely worded 
provisions on water which are unnecessary 

to accomplish the stated goals. Further, the 
provisions may have unintended and 
devasting effects on western states, includ
ing Colorado. 

A few facts will show you the reason for 
my concern. In the 11 western states, almost 
half of the land is owned by the federal gov
ernment, and more than 60% of the average 
annual water yield is from federal lands. 
This means that the reservoirs, canals and 
pipelines needed to supply water to our 
cities, farms and industries often must be lo
cated in whole or part upon federal lands. 
Nevertheless, the federal government has 
recognized that decisions on water allocation 
and administration are best made at the 
state level. Once waste rights are developed 
under state law, they become vested prop
erty rights, entitled to protection. Such cer
tainty in water use is the foundation of both 
public health and economic welfare in the 
western states. Language proposed by Sen
ator Reid in H.R. 2520 threatens to under
mine state primacy over water allocation 
and administration in the arid West , and 
subjects private property rights to the use of 
water to unwarranted uncertainty. 

First, section 406(d) categorically states, 
"Subject to valid water rights existing on 
the date of enactment, no water rights shall 
be obtained for grazing-related actions on 
public lands except in the name of the Unit
ed States." This provision was not included 
in the regulatory reforms proposed by Sec
retary of the Interior Babbitt, and thus has 
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not been subject to public review and com
ment. Second, section 406(i)(2) states, "The 
United States shall assert its claims and ex
ercise its rights to water developed on public 
lands to benefit the public lands and re
sources thereon." Both sections sweep· far 
too broadly. My understanding of the policy 
proposed by Secretary Babbitt was that, for 
stock tanks and spring developments used 
for livestock watering in connection with 
grazing permits, the Bureau of Land Manage
ment and not the permittee would file for 
any necessary water rights. The above sec
tions expand that concept dangerously. As I 
explained, many water supply facilities cross 
or occupy federal lands. Sometimes these in
volve only a few acres or a narrow right-of
way. Owners of those facilities should not be 
forced to cede water or water rights to the 
federal government because they supply 
water to ranches, farms or feedlots. Yet it 
might be argued that the sections support 
such an interpretation. 

Finally, section 406(o) requires new stand
ards and guidelines for permits, including 
restoration of riparian areas and fish habi
tat. Recently, the United States Forest Serv
ice has threatened to deprive several cities 
in the Colorado Front Range of up to one
third of their existing water supplies as a 
condition of renewing permits for water fa
cilities that have been in existence for dec
ades. In light of these recent threats, I op
pose anything which could be interpreted as 
authorizing or encouraging similar actions 
on the part of the Bureau of Land Manage
ment. 

The above provisions should be eliminated 
from the proposed legislation. If necessary, 
narrower provisions to accomplish stated 
goals could be crafted. In addition, a provi
sion expressly recognizing and protecting ex
isting state water laws and state-created 
water rights should be included. Long-stand
ing federal water policy vital · to the well
being of the arid western states should not 
be summarily discarded under the guise of 
grazing reform. 

Thank you for your attention. I believe 
this matter deserves the highest priority, 
and hope to discuss it with you further. 

Respectfully, 

Hon. BOB DOLE, 

GALE A. NORTON, 
Attorney General. 

STATE OF COLORADO, 
STATE CAPITOL, 

Denver, CO, October 25, 1993. 

Senate Minority Leader, Hart Senate Office 
Building, Washington, DC. 

Hon. GEORGE J. MITCHELL, 
Senate Majority Leader, Russell Senate Office 

Building, Washington, DC. 
DEAR SENATORS MITCHELL AND DOLE: I am 

writing to express serious concerns about the 
Reid Amendment to the fiscal year 1994 Inte
rior Appropriations bill. This Amendment 
addresses grazing fee and rangeland manage
ment reform issues. I urge members of the 
Senate to oppose this legislation in its cur
rent form. 

While I agree that the grazing system 
should be reformed, the potential long-term 
consequences of these reforms on Colorado 
ranchers and the public land resources de
mand a far more deliberative and construc
tive process for the formation of rangeland 
management law than has been used in de
veloping the Reid Amendment. 

We need an open and deliberative process 
to solve this complicated set of issues. The 
Reid Amendment is not the product of those 
informed viewpoints of all the constituents 

whose lives they would affect, including 
ranchers, water users, environmentalists, 
western governors, and many others. 

I am particularly concerned with the pro
visions of the Reid Amendment pertaining to 
water. As written, the Reid Amendment 
would inject such ambiguity and confusion 
into the process for allocating water in the 
West that litigation and uncertainty would 
prevail for years to come. 

For over a century, the allocation and ad
ministration of water rights have been the 
province of the States. In Colorado, as in 
other Western states, we have worked hard 
for decades to remove the cloud of uncer
tainty created by unknown and unquantified 
federal reserve rights over state water 
rights. In that regard, laws have been passed 
that require the United States to proceed in 
accordance with State law to obtain rights 
to water for uses on federal lands. We in Col
orado have spent considerable time and 
money over the past two decades in efforts 
to quantify the federal water rights on our 
public lands. 

If passed in its present broad and ambigu
ously worded form, the Reid Amendment 
could be construed to reserve a federal water 
right on federal lands not only for grazing 
but for any other purpose as well. Such an 
outcome unnecessarily exceeds the scope of 
rangeland management reform, and could 
undermine State water allocation laws and 
the rights created under those laws. 

The Reid Amendment would also direct the 
Secretary of the Interior to incorporate 
standards and guidelines into permits and 
leases that, among other objectives, would 
provide for the "protection and restoration 
of riparian values, such as healthy wildlife 
and fish habitat and diverse vegetation." 
While it is necessary to take steps to im
prove riparian habitats throughout the West, 
the Reid Amendment would appear to place 
undue reliance on the regulatory process of 
permit issuance to achieve this important 
goal. Collaborative, voluntary efforts that 
involve all affected parties are far preferable 
means to achieve riparian restoration than 
is unilateral reliance on regulation. In con
trast, the Reid Amendment clearly exceeds 
the appropriate scope of rangeland manage
ment reform and seriously erodes the prerog
ative of the States to protect riparian values 
within the prior appropriation system. 

The Western governors, through the West
ern Governor's Association, have asserted 
among other things that if rangeland reform 
is to succeed, it must result in healthy land 
and sustainable and economically diverse 
communities. Most westerners would agree 
that fees need to be raised in a way that pro
tects the range and the resource; however, a 
fee increase that drives family ranchers off 
the land is not practical or acceptable. 

We need to develop such important and far 
reaching laws and policies in the full light of 
public participation and scrutiny. 

Beyond the need for a sound policy making 
process, rangeland management reform and 
other efforts to reform federal land policies 
should be approached in full recognition of 
the need to protect both rural economic vi
tality and diversity to sustain rural econo
mies. This fundamantal point must be under
stood and embraced if we are to successfully 
reform federal land policies. 

The grazing fee issue is but one of a num
ber of concerns that affect public lands. We 
need to do more to examine these impacts 
and support a comprehensive effort to diver
sify the economies of the rural west. 

Sincerely, 
ROY ROMER, 

Governor. 

Mr. BROWN. Mr. President, Gov. Roy 
Romer is a very prominent Democrat 
in terms of national politics, very ac
tive supporter of the President, and fa
vors the increase of grazing fees. His 
concern about the proposal that has 
come out of Congress has nothing to do 
with the lack of enthusiasm for in
creasing grazing fees or lack of enthu
siasm for the Secretary of the Interior. 
He is a strong supporter of both. But he 
is concerned, as is our Attorney Gen
eral, about the language. 

Mr. President, earlier today the dis
tinguished Senator from Arizona noted 
that there was an exemption for exist
ing water rights in the particular lan
guage that has been suggested to this 
body. Indeed, Mr. Presjdent, it is accu
rate. In subsection 406(d) there exists 
this language: "Subject to valid water 
rights existing on the date of enact
ment." 

Mr. President, that parallels lan
guage that is in other bills. It is a com
mon trait, whenever you are passing 
new legislation like this, to grand
father in or to exempt out water rights 
that are already established. The prob
lem in this measure is that while that 
language is in section 406(d), it is not 
in section 406(i), and it is very clear 
that existing water rights are subject 
to this new standard. And most impor
tantly of all, that protecting language, 
which is normal in these cir
cumstances, is not in section 406(o). 

Mr. President, section 406(o) is very 
basic. Whenever you renew a permit or 
a lease, you have to meet the new 
standards that will shut down many of 
the activities that now transit public 
land. Some think that this measure 
only affects the mountain west. It is 
not true. It has enormous impact · in 
West Virginia. It has a huge impact in 
the State of Virginia. It has a big im
pact in the State of Indiana. It affects 
both Vermont and New Hampshire. It 
has a big impact in Georgia, Alabama, 
and Mississippi. It has a huge impact 
with regard to Tennessee. 

Everywhere there is a Federal permit 
that has to be renewed these new 
standards apply. And they do not 
grandfather in existing standards or 
existing rights. This is an enormous 
change in terms of the impact by the 
Federal Government on permit holders. 
This measure was not included in the 
House bill. It was not included in the 
Senate bill. It has not been the subject 
of hearings. It is one of the most sig
nificant changes in public land policy 
in the history of the Nation. 

Mr. President, literally, what this 
does is shut down existing permits and 
leases to meet the new standards. The 
new standards are such that many of 
those activities will simply be elimi
nated. We are talking about drinking 
water in already established reservoirs. 
We are talking about roads where there 
has been a permit. We are talking 
about leases. We are talking about gas 
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lines. We are talking about water lines. Dole you express particular concerns about 
We are talking about oil lines. We are · certa~n provi~ions of Sena~or Reid's com
talking about a major disruption. pr~m1se publl~ land~ grazmg reform (the 

I have here on my left a breakout of Re1d comprom1se) .bemg deba~ed. as pa7t of 
. . . the FY 1994 lnterwr Appropnat1ons b1ll. I 

the public property m the. Umted must respectfully disagree with your charac-
States. One can see the barrier that terization that these provisions would " in
runs along the western portion of Vir- ject such ambiguity and confusion into the 
ginia and the eastern portion of West process for allocating water in the West that 
Virginia. Without the ability to transit litigation and uncertainty would prevail for 

acro~s public property, rangeland, to ye~r; ;~a~?~ned'~ have carefully examined the 
~se tmprov~ments that ru~ over graz- provisions in question. In my judgment as a 
mg operatiOns under this measure, former Western State Attorney General, 
without the ability to get special use Governor, and private practitioner in water 
permits or renew them, since this law, these charges simply cannot be sus
standard applies to both existing and tained. Those parts of the Reid compromise 
renewable permits, you literally shut that relate to water are in f~ct ~n the main
down many of the vital activities that stream of water law as applled m the west-

t . 1 Wh I . t 1 ern states. 
a~e. ~o essen 1a . en say Vl a ac- For example, nothing in new section 406(d) 
ttvtttes I mean water and sewer, I mean changes the traditional practice of acquiring 
roads and highways, I mean gas and oil water rights for livestock grazing on public 
lines, and a variety of things that are lands under state law. It only ensures that, 
absolutely devastating if they are shut subject to valid existing rights, such water 
off. rights be o?tained in the name of the 'f!nited 

Mr President I have just a short States. Th1s has long been the pract1ce on 
mem~ It lists' some of the water the national forests , as .well a.s state law in 

. · . . . many western states, mcludmg my home 
proJects that .wtll be lm~acted. m ~e- state, one of the most arid in the country. 
vada. One proJect under dtscusston IS a Your letter expresses specific concern that 
$2 to $3 billion pumping proposal. That the Reid compromise " could be construed to 
project would be eliminated if this reserve a federal water right on federal lands 
measure is put into place. Another pro- not only for grazing but for any other pur
posal being discussed in Nevada in- pose as well.: ' Apparently you are referr~ng 

to language m the last sentence of sect10n 
vol~es underground storage of surplus 406(i)(2). But this sentence does not address 
mainstream water out of the Lower Ba- federal/state relations in water law. It sim
sin's share. That proposal would be en- ply confirms the common sense principle 
dangered if this measure is passed. The that federal claims and rights to water "de
Virgin River Project in Nevada would veloped on public lands [shall be exercised) 
be endangered. The Roan Creek pro- to benefit the public lands and resources 
posal would be in danger. The language thereon: " Moreove~. the se:r:tence is part of a 
. . . subsectwn addressmg grazmg-related water 
m se~tiO?S 406~!)~2) and 406(o) are dev- rights; more specifically, cooperative range 
astatmg tn. their u~pact. . improvement agreements. (It is captioned 

Let me stmply reiterate, I favor htgh- "Range Improvement Ownership.") There is 
er grazing fees; I do not favor the new simply no way a court could read this innoc
standards that will devastate the use of uous language to create broad new cat
public lands. egories of federal water rights, whether for 

The PRESIDING OFFICER. Who grazing or non-grazing purposes, in denigra-
yields time? tion of state water law. 

Mr. WALLOP. Mr. President, we re- . You have al~o ra.ised concerns about sec-
serve the remainder of our time. twn 406(o), wh1ch d1rects the development of 

Mr. BYRD. Mr. President, I yield 1 standards and guidelines that "establish 
minimum conditions for the protection of 

minute to Mr. REID. rangeland ecological health, " and which 
Mr. REID. Mr. ~resident, I have here shall include, among other things, " restora

a letter dated this date to Governor tion and protection of riparian values, such 
Romer from Secretary Babbitt, which, as healthy wildlife and fish habitat and di
among other things, states that my verse vegetation. " Nothing in this section 
good friend from Colorado is basically addresses water rights or state-federal rela
wrong. For example, nothing in section tionships in the area of water; rather, it 
406(d) changes the traditional practice merely furnishes direction for the Depart
of acquiring water rights for livestock ment in the implementation of existing law. 

That law (the Federal Land Policy and Man
grazing on public land under State law. agement Act, or FLPMA) has for nearly two 
This has long been the practice on na- decades required BLM lands to be managed 
tional forest as well as State land in for "multiple use" and "sustained yield," 
Western States including my home and defines these terms to require account
State, one of the most arid in the coun- ing for, among other things, "the long-term 
try. needs of future generations for renewable 

I ask unanimous consent that this be and nonrenewable resources, including recre-
printed in the RECORD. ation ... watershed, wildlife and fish, and 

There being no objection, the mate- natural scenic [and) scientific ... values." 
. 1 d d b . t d . th 43 U.S.C. 1702(c). 

rta was or ere to e prtn e In e Each of the provisions in the Reid com-
RECORD, as follows: promise about which you have concerns is an 

THE SECRETARY OF THE INTERIOR, amendment of FLPMA. That Act's general 
Washington, DC, October 26, 1993. disclaimer on water rights (Section 701(g), 43 

Hon. Roy ROMER, U.S.C. 1701 Note) remains intact. No court 
Governor, State ot Colorado , has ever interpreted FLPMA as changing 
Denver, CO. state-federal relations in water law. The ex-

DEAR GOVERNOR ROMER: In your letter perience under it has been exactly the con
dated yesterday to Senators Mitchell and trary. 

~59 0--97 Vol. 139 (Pt. 18) 24 

You have my assurance that the Depart
ment of the Interior will, if these provisions 
are enacted into law, interpret and apply 
them in conformance with their intent-not 
to make drastic changes in state-federal re
lations in water law, but rather to ensure 
that water rights obtained under state law 
for grazing-related purposes on public lands 
serve federal grazing-related needs, and that 
the ecological health of federal rangelands is 
secured. 

As a native Westerner I know the sensitiv
ity of water rights issues and the legitimacy 
of states' concerns that their water law sys
tems be protected. I also know a red herring 
when I see one. The attempt to portray the 
water provisions of the Reid compromise as 
a massive federal water grab is just that. I 
hope this clarifies the matter. 

Sincerely, 
BRUCE BABBITT. 

Mr. BROWN. Mr. President, will the 
Senator yield on that point? 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOMENICI. I yield 30 seconds to 
the Senator from Colorado. 

Mr. BROWN. Mr. President, I at
tempted to gain the attention of the 
Senator from Nevada on the Babbitt 
letter. 

Let me simply quickly add my re
marks and summarize. That section 
406(d) does, indeed, have a grandfather 
clause. That is common in these cir
cumstances. The problem with sections 
406(o) and 406(i) is that they do not 
have that grandfather language. That 
is the offending language. That is the 
area of concern. I think discussing 
406(d) simply does not address the prob
lem. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. REID. Would the Senator from 
West Virginia yield 15 seconds? 

Mr. BYRD. I yield the Senator 1 
minute. 

Mr. REID. The letter, Mr. President, 
covers those sections also. As I indi
cated in this morning's debate, this is 
like Halloween. There are ghosts and 
goblins everywhere. I suggest to my 
colleagues that they read the letter 
from Secretary Babbitt that ade
quately explains the ghosts and goblins 
raised by my friend from Colorado. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOMENICI. I yield 1 minute to 
Sen a tor PRESSLER. 

Mr. PRESSLER. Mr. President, I am 
very concerned about the endangered 
species portion of this legislation. I am 
very concerned about the water rights 
my friend from Colorado has raised, 
the new standards. I am very concerned 
about the property rights issues 
wrapped up in this bill. 

I understand this bill has been re
ported in the press as a grazing fee 
issue. This is a broad bill with many 
aspects. I hope my friend from New 
Mexico will address the issue that this 
is not just a grazing fee issue, but that 
it includes at least three fundamental 
issues in addition to that. 
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I have cosponsored legislation to 

raise grazing fees. The Reid com
promise contains two pages that deal 
with the establishment of grazing fees 
that are higher than what I support. It 
is the 17 pages of rangeland reform that 
are the controversy. Those reforms are 
"the devil within the detail." 

What's the rush on rangeland reform? 
These proposals just surfaced in the 
last few weeks. There have been no 
hearings or public input on these re
forms. I do not support changing cur
rent law without first hearing from 
those Americans impacted by these 
changes. 

What is involved? leasing and sub
leasing practices, private property 
rights, endangered species, water 
rights and States' rights. 

Under the Reid proposal, range im
provement funds would be established. 
These funds would be used for things 
such as fish and wildlife improvements. 
Under section 406(o), the Interior Sec
retary would develop standards and 
guidelines establishing minimum con
ditions for the protection of rangeland 
ecological health and restoration of ri
parian values. This section could open 
up a Pandora's box of frivolous litiga
tion from environmental extremists 
and preempt State law at the same 
time. 

Under section 406(i) of the com
promise, "the United States shall as
sert its claims and exercise its rights 
water develop on public lands to bene
fit the public lands and resources 
thereon." Water rights are States' 
rights. Not under section 406(i). It ap
pears this section would apply to all 
Federal agencies. Does this mean the 
Federal Government would lay claim 
to the water from Bureau of Reclama
tion projects such as Mid-Dakota, Mni 
Wiconi and the proposed Lewis and 
Clark Rural Water System for Sioux 
Falls? These questions deserve an
swers. 

There are more questions. Private in
vestment by the rancher could be ac
quired by the Government without 
compensation. Does this apply to all 
users of Federal lands, such as utili
ties, pipelines distributions, miners, 
energy companies, timber companies, 
recreationalists, hunters, sportsmen? 
We need the answers. We do not need to 
rush blindly into enacting these doubts 
into law. 

Permanent water developments such 
as wells, reservoirs, and stock tanks 
would become property of the U.S. 
Government. Section 406(m) regarding 
future permanent range improvements 
states: "all rights to permanent im
provements contained on or in public 
lands are vested in the United States." 

Do not be deceived. Section 406(d) 
contains a grandfather clause protect
ing existing water rights. Such protec
tion is not afforded under those sec
tions that I have described and which 
are the most contentious. Without 

such protection, the questions that I . 
have stated need to be answered will 
receive the answers we cannot live 
with. This has happened before. The 
Clean Air Act contains a volatility 
waiver for ethanol, but the reformu
lated gasoline section of the Clean Air 
Act does not. We all know that without 
the waiver regulations are being writ
ten that will preclude the use of etha
nol in reformulated gasoline. The same 
thing can happen here. 

This is the bottom line: Today's con
troversy has little, if anything to do 
with grazing fees. The proposal upsets 
a century's worth of Federal-State re
lations with respect to water use on 
public lands. The legislative process is 
being tossed aside along with the inter
ests of ranchers and landowners. As a 
result, all decisions are to rest with 
Secretary Babbitt. I am not sure this 
Government needs a new cattle czar. 

Mr. HATCH. Mr. President, there has 
been considerable discussion in recent 
days regarding the impact the Reid/ 
Babbitt compromise contained in the 
interior appropriations conference re
port will have on the water rights of 
our Western States. Earlier today, the 
Senator from Nevada indicated that 
the State engineers from the various 
Western States were silent on those 
sections of his compromise that deal 
with water rights, that is sections 
406(d) and 406(i)(2). 

It is not fair to characterize the si
lence of our Western States as an indi
cation that there is no interest or con
cern with these sections. On the con
trary, this silence represents an un
easiness on the part of many of Utah's 
leading water experts who are review
ing the Reid/Babbitt language to deter
mine the specific ramifications it will 
have on State water rights and State 
law. If these experts are unsure about 
these effects, then how can we proceed 
to formally adopt this language? It 
does not make sense to me. 

However, this silence has now been 
broken by at least one State water en
gineer from the West. 

I would bring to the attention of my 
colleagues a letter I received today 
from Mr. Robert L. Morgan, the Utah 
State engineer and the director of the 
division of water rights for the Utah 
Department of Natural Resources. Mr. 
Morgan indicates his reservations with 
section 406(d) and 406(i)(2) and directly 
states that he "opposes the existing 
language in these two sections." 

In addition, Mr. Morgan recommends 
these sections be revised to protect the 
State appropriations process of water 
rights and has verbally told me that 
short of adopting these revisions, the 
language regarding water rights in sec
tion 406 should be eliminated. I ask 
unanimous consent that this letter 
from Mr. Morgan be printed in the 
RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

STATE OF UTAH, DEPARTMENT OF 
NATURAL RESOURCES, DIVISION OF 
WATER RIGHTS, 

Salt Lake City, UT, October 26, 1993. 
Hon. ORRIN HATCH, 
U.S. Senate, Washington, DC. 

DEAR SENATOR HATCH: I have had discus
sions this morning" with Ted Stewart, Execu
tive Director, Department of Natural Re
sources, and John Harja of the Governor's 
Office. Concern is raised as to the grazing re
form legislation (HR 2520). Two specific areas 
in the legislation trouble me. They are Sec. 
406(d) and Sec. 406(i) (2). As State Engineer in 
Utah I would oppose the existing language in 
these two sections. 

State Engineer Eluid Martinez of New 
Mexico has proposed to Senator Jeff Binga
man suggested language. I have examined his 
language carefully and endorse his revisions. 
The language follows. Deletions are indi
cated by strikeout and new material is un
derlined. 

Sec. 406(d). Water Rights-Subject to valid 
water rights established pursuant to state 
law existing on the date of enactment, water 
rights shall be obtained pursuant to state 
law for grazing-related actions on public 
lands in the name of the United States. 

Sec. 406(i) (2). The permittee or lessee may 
hold the title to all temporary range im
provements authorized as livestock-handling 
facilities such as corrals and dipping vats 
and temporary, readily removable improve
ments such as troughs for hauled water. The 
authorization for permanent water develop
ments, such as spring developments, wells, 
reservoirs, stock tanks, and pipelines, shall 
be through cooperative range improvement 
agreements to protect the public interest for 
multiple use of rangeland ecosystems. For 
water rights developed pursuant to Section 
406(d) the United States will assert its claims 
and exercise its rights to water on public 
lands pursuant to state law to benefit the 
public lands and resources thereon. 

I think with the above-suggested revisions 
that state water rights administration is 
preserved and that the concerns raised by 
many of the western state engineers will be 
appeased. 

Should you have any questions, feel free to 
call me at (808) 538-7371, or materials may be 
FAX'd to me at (801) 538-7467. 

Sincerely, 
ROBERT L. MORGAN, P.E., 

State Engineer. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DOMENICI. I ask my distin
guished friend-! yield whatever time I 
am using-the distinguished chairman 
of the Appropriations Committee, does 
he want to speak with all of his time at 
one time? 

Mr. BYRD. Mr. President, yes. 
Mr. DOMENICI. Would he like that 

we finish ours and then he go to his? 
Mr. BYRD. Yes, if you please. 
Mr. DOMENICI. I will do that, al

though I would very much like, if it is 
not too unaccommodating, to reserve 1 
minute just in the event I might have 
to respond. 

Mr. President, how much time do I 
have? 

The PRESIDING OFFICER. The Sen
ator has 4 minutes 44 seconds. 

Mr. DOMENICI. Mr. President, there 
'is a letter to Senator WALLOP from 
Sheridan County School District indi
cating their grave concern that they 
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will be short of money because there is 
more discretion in the Secretary to 
take money from them than in the past 
and a letter from Farm Credit Services 
to Senator McCAIN, which Senator 
WALLOP received a copy of, that indi
cates the Farm Credit Services ' serious 
concern about the valuation of the 
ranches in the future . I ask unanimous 
consent that they be printed in the 
RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

SHERIDAN COUNTY SCHOOL 
DISTRICT NO. 2, 

Sheridan, WY, October 26, 1993. 
Hon. MALCOLM WALLOP, 
U.S. Senate, 
Washington , DC 

DEAR SENATOR WALLOP: The purpose of 
this letter is to express concern regarding 
the passage of the '94 Rangeland Reform Act. 
Western states, and Wyoming in particular, 
could be adversely affected by the passage of 
such legislation. 

Since we have ranching interests rep
resented both on our Board of Trustees and 
as patrons of the school district , we want 
you to be aware of the potential impact of 
such legislation on them and ultimately on 
the school district as well. 

Wyoming is facing a time of declining rev
enues with a projected funding shortfall for 
education. Because agriculture is one of the 
major industries in Wyoming, and negative 
impact on that industry will eventually im
pact school funding and Wyoming's economy 
in general. 

Some of the concerns with the '94 Range
land Reform Proposal go beyond the actual 
increase in grazing fees and include the un
derlying issues of seizing water rights, limit
ing rancher input as to the management of 
the land , and seizing improvements. As you 
know, water is particularly critical to this 
state , and the loss of any type of control 
over the water rights on these lands could 
have a major impact on the future of this 
state. 

Please use your influence with your col
leagues to help them understand the rami
fications of this legislation on the state of 
Wyoming. 

Sincerely, 
MARILYN KOESTER, 

Business Manager. 

FARM CREDIT SERVICE, 
Tempe, AZ, October 21, 1993. 

Re: Public lands grazing fees and proposed 
rule changes. 

Hon. JOHN MCCAIN, 
Russell Senate Office Building, Washington, 

DC. 
DEAR SENATOR MCCAIN: As a member of the 

Farm Credit System, Farm Credit Services 
(AFCS) has been intimately involved with 
the public lands ranching community since 
the 1920's. We are now following the public 
debate on the Interior's range use, rule mak
ing proposals with keen interest. 

I wish to convey in a meaningful yet sim
ple manner how grazing fee increases and the 
proposed rule changes will impact our con
tinued ability to provide constructive and 
profitable credit to the Arizona ranching 
community which depends so much on public 
lands to earn a livelihood. Our concerns are 
focused primarily on the proposals' impact 
to our lending environment and existing col
lateral values. 

The effect of a fee increase will most likely 
cause high cost and marginal livestock oper
ators to exit the market. Typically, these 
will be the smaller family operations to 
whom we have extended credit for many 
years. Additionally, higher fees that contain 
the built-in potential for increases by up to 
15 percent in the future will pose greater fi
nancial burdens to even the most efficient 
livestock operations. These financial bur
dens will in turn affect an operator's short 
and long term ability to repay debt. While 
we cannot presently predict which of our 
borrower's will survive or fail , we can plainly 
foresee an adverse impact to our business in 
terms of borrower viability and performance. 

We have studied the effect of the grazing 
fee increase and concluded that permit val
ues and borrower net worth could decline by 
as much as 35 percent by the time the full 
amount of the fee increase is implemented. 
This is based on a normal per head net in
come approach and capitalized at a conserv
ative 5 percent. 

The proposal also entails a great deal of 
uncertainty wi t h respect to permittee ten
ure, permit renewal, and compliance with a 
myriad of environmental , conservation, pres
ervation, and other laws and regulations. We 
are greatly concerned how this uncertainty 
will affect the value of grazing permits that 
we hold as collateral. The linkage of " stew
ardship" with the permit process, renewal, 
and sanctions is tenuous with respect to our 
ability to meet the long term credit needs of 
the industry. 

Imagine a scenario in which an operator 
obtains a ten year lease permit which is, in 
part, financed by AFCS. According to our in
terpretation of the proposal a single trans
gression by the operator can lead to a com
plete and immediate revocation or suspen
sion of the permit for an indeterminate 
amount of time. Such an event would render 
our collateral virtually worthless. This " full 
force and effect" provision will likely be
come the chief deterrent to the availability 
of long term credit and a major contributor 
to a decline in permit values. 

We believe that the proposal as written is 
detrimental to our ability to carry out the 
responsibility of providing sound and con
structive credit to our borrowers. The rigor 
of the land-use proposals raises the greatest 
questions and uncertainties by virtue of 
their breadth and complexity. 

We urge you to take the appropriate legis
lative actions which will preclude the pro
posals heavy burden on the Arizona livestock 
industry; that protects our continued ability 
to deliver credit without undue fear of col
lateral deterioration; and that provides as
surance of the continued viability of this in
dustry. 

Sincerely, 
CARL E. WEILER, 

Chairman, Board of Directors . 

Mr. DOMENICI. Mr. President, I 
would like to put in the RECORD a let
ter from our Governor, one of the very 
early supporters of Governor Clinton 
for President. Rather than read it, let 
me suggest that our Governor, con
trary to inferences and implications a 
few days ago, clearly is against the 
Reid proposal and thinks it will do ir
reparable harm to our State of New 
Mexico. I ask unanimous consent it be 
printed in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

I would like to take this opportunity to ex
press my concern and opposition to Senator 
Reid's amendment to the interior appropria
tions bill concerning the federal lands graz
ing fee and other issues of rangeland reform. 
The amendment in its current form will have 
far reaching and possible detrimental affects 
on the livestock industry, state and local 
communities and economies, and the condi
tion of the public rangelands as well as the 
state and private rangelands in New Mexico. 

The proposed amendment does not amelio
rate nor consider the concerns that I have 
previously expressed and submitted to the 
BLM. It is disturbing to think that the fed
eral lands grazing fee and rangeland reform 
proposals will be codified without fi rst being 
heard in the proper authorizing committees 
of congress. Additionally, as I have pre
viously stated, the reform proposals will be 
far reaching in their influence and require 
the oversight and input of those entities 
which will be directly and indirectly af
fected. 

Mr. DOMENICI. Mr. President, we 
have one from the New Mexico Bankers 
Association, which clearly spells out 
how difficult it is going to be for many 
ranchers to get financing if, indeed, 
these amendments are passed as a part 
of this appropriations bill. I ask unani
mous consent it be made a part of the 
RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

NEW MEXICO BANKERS ASSOCIATION, 
Albuquerque, NM, October 25, 1993. 

Hon. PETE V. DOMENICI, 
Dirksen Senate Building , 
Washington, DC. 

DEAR SENATOR DOMENICI: Rangeland Re
form 94 is of considerable concern to the 
bankers of New Mexico. The economic im
pact to our State could be devastating. 

In some areas of New Mexico up to 75% of 
the total animal units are on federal grazing 
land. Current leaseholders have given value 
and made capital investments by purchasing 
grazing lease rights based upon the current 
lease cost of $1.86. Under the proposal this 
lease amount will almost double and capital 
investment becomes less or almost non-ex
istent because of the instability or uncer
tainty of grazing permits. This is 
compounded by the fact that capital invest
ments made by the rancher to improve pub
lic lease lands will be forfeited . 

The existing deeded property used in con
junction with the public lease lands will also 
decline in value, because in many situations 
both the deeded and public lands are needed 
in remote locations to economically justify 
these operations. The decline of public lands 
would adversely impact private land values 
as well. 

Lending is based upon many factors of 
which repayment ability and collateral value 
are two very important ones. With the in
creased grazing fee costs and loss of improve
ments and the declining value of lease and 
private land, both the repayment ability and 
collateral value would be severely jeopard
ized and lending to the cattle industry would 
be almost non-existent. 

Water rights are an issue which although 
addressed in the legislation have not been a 
major part of the debate. In our view, the 
language concerning water rights is at best 
ambiguous and could result in turning west
ern water rights law on its head. As we do 
not understand the implications of the pro
posed water law amendments, we would only 
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plead that hearings be held concerning the 
matter. 

Along with the Wool Act passed earlier, 
the economic impact could be devastating. 

The following could occur in rural Amer
ica: 

(1) businesses who depend upon ranchers 
may close 

(2) merchants in small town USA could 
close due to lack of business and economy 

(3) schools could drop in enrollment 
(4) medical facilities in rural America 

could be closed or federally subsidized 
(5) less tax dollars to support small towns 
(6) more dependency upon welfare, food 

stamps, etc. to survive. 
Frankly it seems to us imprudent to at

tach nineteen pages of new law governing 
grazing fees, capital improvements and 
water rights to an appropriation bill. Surely 
matters of such importance to our industry 
should stand or fall based on their own 
merit. 

Sincerely, 
BARBARA K. DAUGHERTY, 

Executive Vice President. 

Mr. DOMENICI. Mr. President, let me 
share with the Senate and with my 
very good friend, Senator BYRD, a few 
thoughts. 

Let me first say to Senator BYRD, to 
the distinguished Senator from West 
Virginia, I do not want to kill the Inte
rior appropriations bill. I do not want 
to see the Department closed down for 
lack of funding because we cannot get 
a continuing resolution and cannot 
pass this bill. My goal is very simple: 
to see if I can get fair play for the 
ranchers in my State and across the 
West. 

I plead with the distinguished Sen
ator from West Virginia to listen to 
one part of my constituents' calls. It is 
said that there is gridlock and that we 
from the West are just interested in de
laying things. It is almost strange that 
some kind of simultaneity existed 
when the Senator from the Dakotas 
said, "Will DOMENICI please say that 
this is not just grazing fees." 

And about that time, I put up this 
sign, this little simple sign, "It's Not 
Just Grazing Fees.'' 

Mr. President, I say to my good 
friend from West Virginia, I do not 
think the distinguished Senator from 
West Virginia would like the appro
priations bill that he is chairman of to 
be used to put 19 pages of new authoriz
ing language that changes the relation
ship of ranchers on BLM land in terms 
of the value of their property, the im
provements in the water la vi as dis
cussed here by the Senator from Colo
rado, Senator BROWN. I do not think 
the Senator would sit still while the 

. House said it is going to be that way or 
nothing. I just cannot believe, knowing 
his sense of fair play for all these 
years, that he would do that. 

We want something very simple, and 
maybe the Senator can help us. We 
want 1 year, not 10 years, not 
gridlock-we want 1 year before these 
new regulations proposed by the bu
reaucracy, executed by the executive 
branch of Government, go into effect. 
Is th~t asking too much? 

I ask if I might have two additional 
minutes and I will be pleased to yield. 

The PRESIDING OFFICER. The Sen
ator has 45 seconds on the original 
time remaining. 

Mr. DOMENICI. I ask unanimous 
consent for two additional minutes be
yond the time heretofore agreed to. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DOMENICI. I say the other side 
should have the same and I so ask 
unanimous consent. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Two additional minutes are added to 
each side. 

Mr. DOMENICI. Mr. President, let me 
repeat and say it a little differently. I 
have talked to the Secretary of the In
terior just 8 minutes ago. I said: 

We need some time before you put into ef
fect these changes that are not part of 
gridlock because we have never had a hear
ing on them. They have never been before 
the authorizing committee. 

His answer was very simple and very 
profound. He said, "It is out of my 
hands." 

I ask my friend, the chairman, in 
whose hands is it then? I assume it is 
in the hands of the U.S. House or 
maybe in the hands of the U.S. Senate. 
But I do not think so. I do not think 
the Senate that gave us 59 votes for a 
1-year moratorium on those other por
tions would deny the West that. 

I do not know how we are going to 
get this across that it is not grazing 
fees. But it does us no good to nego
tiate grazing fees if we are going to 
have all these other rules and regula
tions imposed without a hearing, with
out an opportunity by Congress to do 
something about it. 

I have done my best, with the help of 
many Senators, to lay before this body 
the egregious nature of these new rules 
to be executed and entered by Execu
tive order on a Western way of life, on 
many thousands of families, who use 
this grazing land as part of the if unit 
of ranching. All I can do now, in a very 
real sense, is say: Thank you, Senators, 
for giving us some leverage, and thank 
you, Senator BYRD, if you will give us 
some consideration regarding imposing 
this in an appropriations bill just be
cause certain Members of the U.S. 
House insist it be that way or they will 
not let us do anything else. 

I hope I have a few seconds remaining 
as was my previous reservation. But, if 
not, I yield the floor in any event. 

The PRESIDING OFFICER. The Sen
ator retains control of 34 seconds. 

Who yields time? 
Mr. BYRD. Mr. President, I yield my

self such time as I may use. 
The PRESIDING OFFICER. The Sen

ator from West Virginia is recognized. 
Mr. BYRD. Mr. President, the distin

guished Senator says in whose hands is 
it? It is in the hands of those who are 
preventing action on this conference 
report, may I say to my dear friend. 

Let us adopt the conference report 
and then we can get to the amend- . 
ments in disagreement. Then those 
Senators who feel they want to offer an 
amendment can do so. They can offer 
an amendment to an amendment in 
disagreement. Let them debate it, and 
let the Senate work its will. 

So I say, most respectfully to the 
Senator, it is not in my hands; it is in 
the hands of those preventing action on 
the conference report. I urge them to 
let us vote. It is just that simple. 

Obviously, we cannot do anything 
about it if the Senate has the will to 
change it. We cannot do anything 
about it as long ·as we are in a fili
buster on the conference report. We 
cannot get to amendments in disagree
ment. 

For those who may not understand 
the procedure around here, we cannot 
get to amendments in disagreement 
until we move on the conference report 
and until we adopt it. We can reject it, 
in which case the amendments in dis
agreement will not even come up. If we 
agreed to the conference report, then 
we go to the amendments in disagree
ment. Then let those in whose hands it 
rests offer the amendment. 

I offered my amendment-! have 
mentioned a number of times, and I 
may have mentioned again-! offered 
my amendment, which was referred to 
as the coal miners amendment. I did 
not filibuster that bill. I went to see 
practically every Senator . and urged 
them to vote for my amendment. But I 
did not say, "Well, let us filibuster." I 
did not say, "Will you join me in a fili
buster? Will you join me in joining 
against cloture if I filibuster?" I never 
said that. 

We went to a vote. Do you know who 
lost? The coal miners lost. I lost my 
amendment. 

But I lifted myself up off the canvas, 
put a few Band-Aids on, rubbed oint
ment on the cuts, put a little rosewood 
salve on some of the lesions, and I said, 
"Let us go, let us go to the next item." 
That is the way to settle things here in 
the Senate. 

I have engaged in filibusters myself. I 
spoke 14 hours and 13 minutes on one 
occasion. And I suppose I can speak 
that long again, probably at the drop of 
a hat if we begin early enough in the 
day. 

So I do not say we should take away 
the rights of Senators to filibuster. But 
this is not the way to use the fili
buster. This will hurt Senators who 
hope to retain the right to filibuster. It 
is the same thing that brought on the 
cloture rule in 1917-misuse and abuse 
of the filibuster. 

I would hope that Senators would let 
us vote on the conference report and 
adopt it, and then let them offer their 
amendments. 

So I respect those who feel that the 
amendment will be injurious to their 
constituents. I respect them for that. 
But let us vote. Let us vote. 
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Mr. President, I reserve the remain

der of my time. 
The PRESIDING OFFICER. Who 

yields time? 
Mr. DOMENICI. I have 30 seconds. 
Mr. BYRD. Mr. President, how much 

time does the Senator need? 
Mr. DOMENICI. I could use P/2 min

utes. 
Mr. BYRD. I yield P/2 minutes to my 

friend. 
The PRESIDING OFFICER. The Sen

ator from New Mexico, [Mr. DOMENICI], 
is recognized for up to 1 minute 30 sec
onds on time chargeable to the Senator 
from West Virginia. 

Mr. DOMENICI. I thank the Senator. 
Mr. President, let me just suggest 

that from the time the Interior bill 
came out of committee with this au
thorization language in it, it kind of 
shocked this Senator because I really 
did not believe we would write that 
into law. 

I have tried my very best, and per
haps I have been mistaken, but I have 
tried to see how we might get some 
changes that would make this reason
able for the ranchers of the West. 

It had been my conclusion thus far 
that there is no willingness on the part 
of the House and there was no willing
ness on the part of the Secretary of the 
Interior to give, to negotiate; it was 
that or nothing. 

I thought, as did many on our side, 
that perhaps by delaying this bill we 
might at least send a signal that we did 
not intend to get ourselves in the posi
tion where it was solely the decision of 
the House Members as to the fate of 
our ranchers. I thought this approach 
to filibuster was appropriate. 

I am very hopeful that in due course 
we could reach some agreement. I do 
not know how we can when we hear 
from the Secretary of the Interior, 
whom the distinguished Senator knows 
we will work with-! work with him
who said it is out of his hands; that he 
cannot do this because the House will 
not give an inch. 

So with that, I do not think it has 
been an abuse of the filibuster. I hope 
it has worked to bring some sense to 
this debate, and maybe it will have 
moved us in the direction of getting 
something done. 

The PRESIDING OFFICER. The time 
allotted to the Senator from New Mex
ico by the Senator from West Virginia 
has expired. 

Who yields time? 
Mr. BYRD. Mr. President, how much 

time do I have remaining? 
The PRESIDING OFFICER. The Sen

ator from West Virginia controls 9 
minutes and 44 seconds. 

Mr. BYRD. Mr. President, I remind 
all Senators that any resolution of this 
issue must be approved by both the 
Senate and the House. Neither body 
can act as though the other body does 
not exist. 

The Senate should take a position on 
the proposal. The way to do that is to 

invoke cloture and get on with the 
business of voting for the conference 
report. We cannot make decisions on 
amendments in disagreement until we 
act on the conference report. Senators 
are not giving away anything by voting 
for the conference report. 

May I say to my friend from New 
Mexico, Mr. DOMENICI, Senators who 
are engaging in what I shall call a fili
buster-and I do not say that in a pejo
rative sense because, as I say, I have 
engaged in some myself-are not giving 
away anything by voting for cloture 
and voting on the conference report. 

If I were in the position of Senators 
on that side of the question, I would 
vote for the conference report. Surely, 
they do not want to kill the conference 
report . Surely, we do not want to kill 
this bill and carry that responsibility. 

I would vote for the conference re
port. Then when the amendments come 
up in disagreement, which will be the 
next action, I would offer whatever 
amendment I wanted to offer, and I 
would debate that until I felt that I 
had made my case, and let the Senate 
work its will and get on with some
thing else. 

But this thing of just filibustering a 
conference report without making any 
effort to amend an amendment in dis
agreement is getting us nowhere. 

Frankly, it casts a cloud over the 
right to unlimited debate, because 
there are people who perceive this as 
becoming, after awhile, certainly, an 
abuse of the Senate rules. 

I know that the Senators on that 
side, I believe they feel, I think they 
would understand that this Senator 
from West Virginia is one of the fore
most, if not the foremost, Senators 
who believes in minority rights. I have 
been a leader of my party in the minor
ity, and so I respect the need for rules 
that protect minorities in the Senate. I 
do not think that during the 6 years 
that I was minority leader I ever 
abused that right of unlimited debate. 

So I hope that reason will prevail and 
that Senators will vote for cloture. If 
they do not vote for cloture today, of 
course, I will offer another cloture mo
tion. But the continuing resolution ex
pires this coming Thursday night at 
midnight; 12 o'clock midnight. What 
will happen then? 

I do not know whether the House will 
send over another continuing resolu
tion or not. I had hoped that all other 
appropriations bills would be finally 
disposed of at that hour, we would not 
have anything left, even if this were 
left, other than the Interior appropria
tions bill. And if that time finally ar
rives that the Interior appropriations 
bill is the only bill that is left, then 
the House may not enjoy for the third, 
or fourth, or fifth time the sending 
over of another continuing resolution. 

And I tell you, Mr. President, at 
some point in time, if this goes on, I 
hope that the House, at some point, we 

have not reached that point yet-"The 
quality of mercy is not strain'd, It 
droppeth as the gentle rain from heav
en, Upon the place beneath." 

But there comes a time when the pa
tience for mercy expires, along with 
mercy. And at some point, the House 
could send over a continuing resolution 
that carries us to the end of the fiscal 
year, September 30. And the President 
may, at some point, take the position 
that he will not sign any more short
term CR's; that he has about had his 
fill of this, and that he will not sign, he 
will veto any short-time CR. So we will 
have to send him down one that ex
tends until the beginning of the next 
fiscal year. In that case, every Senator 
in here, practically, would lose-r 
would say all Senators would lose-and 
the Senate would lose, the House would 
lose, the people would lose. The people 
who are affected by this bill would lose. 

Now, I can be a mighty filibusterer. I 
can wage my sword until the blood 
drips from it, like the water drips from 
the mountains in West Virginia. But 
what would I save by using that sword 
in that manner? 

We are going to hurt a lot of people, 
and a lot of these are Indians. The Bu
reau of Indian Affairs, Indian services, 
health services, schools, et cetera. 

We cannot blame the House and say 
the House started all of this. It was the 
Senate that amended the bill, put on a 
moratorium and sent it over to the 
House. So the Senate opened the door 
itself. The Senate amended the House 
bill. It was the Senate that opened the 
door to further amendments. 

And when the Senate sent over to the 
House the moratorium as an amend
ment to the House bill, the House saw 
the door was opened, and it plunged 
through it and offered an amendment. 

And they say, "Well, this is some
thing new in a conference." I will say 
to my friends, it is not subject to a 
point of order because it is not a Sen
ate amendment. Rule XVI applies to 
Senate amendments, not to tHouse 
amendments. , 

And I have seen many, many things 
that the House did not act on and the 
Senate did not act on sent to a con
ference and come back looking alto
gether different. 

So I hope that Members will vote to 
invoke cloture and cut out this filibus
tering and get on with an amendment 
to the amendments in disagreement. 
Let us finish our work on this bill. This 
is an appropriation bill. We cannot let 
an appropriation bill die, and every 
Senator here knows that. 

So, I appeal to my colleagues, on the 
basis of reason, to get on with this 
matter. At the same time, I understand 
their feelings. I sympathize with them. 

But we have all been in this kind of 
a fix before at one or another time and 
there comes a time when we just have 
to do the best we can, do all we can, 
and let the Senate work its will and go 
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home and say, "I did the best I could." 
That is all one can do. An angel could 
do no more, and there are not many of 
them around here. 

Mr. President, how much time re
mains? 

The PRESIDING OFFICER. The Sen
ator from West Virginia controls 55 
seconds, and the Senator from New 
Mexico controls 34 seconds. 

Mr. BYRD. I yield my 55 seconds to 
my friend from New Mexico. 

The PRESIDING OFFICER. The Sen
ator from New Mexico is recognized for 
up to 1 minute and 29 seconds. 

Mr. DOMENICI. Mr. President, fellow 
Senators, I have been a Senator not as 
long as my good friend from West Vir
ginia, but this is my 21st year. And I 
might say, I have never found myself in 
this position before with reference to 
going to a conference and finding that, 
by law, the lifestyle, the rights and 
privileges of a very large portion of the 
people in my State and the West are 
just changed overnight. 

So if I left that conference con
cerned, if I left that conference dedi
cated to do anything I could to see that 
we try to change that, not perma
nently but just to give us some time to 
have hearings, then I confess that I am 
guilty of that. 

But the truth of the matter is that 
this Senator does not intend to deny 
funding for all of the rest of the Inte
rior appropriations, those that are gen
eral and those that are specific. 

But I saw no way to get the atten
tion, not necessarily of this body, but 
of the U.S. House and those who said, 
"It will be this way or no way. You'll 
take it this way or you won't get any
thing. " 

In a very real sense, they, too, were 
saying t.here will be no Interior appro
priations bill unless you put this on, 
keep it on, regardless of the damage. 

So I say to my friend, I believe we 
should, one more time here today, send 
that message. And, clearly, your words 
have not gone over this Senator's head. 
They are right in my mind. I have lis
tened and I am pondering them. I am 
hopeful that some good results will 
come from it. But I do hope that, in the 
meantime, there will be some results 
and, hopefully, soon, and the Senator 
from West Virginia can see his way 
clear to help us with the problem we 
have of putting all this authorization 
on an appropriations bill withou~ any 
hearings when we know it has a big ef
fect on our people. 

Mr. SIMPSON. Mr. President, I rise 
in opposition to the motion to invoke 
cloture on the conference report to the 
Interior appropriations bill. We are in
deed in gridlock with this issue for the 
sole purpose of protecting and preserv
ing the fundamental public policy that 
has governed Federal lands for over 100 
years. 

The Senator from Nevada wants 
many to believe that this is a . vote for 

change, a vote for a new West. He has 
gone to such an extreme to suggest 
that this is Republican gridlock. The 
fact is that there is strong bipartisan 
opposition to this rangeland reform 
initiative which has been included in 
the Interior appropriations conference 
report. 

This is about real, honest working 
people trying to survive an all out as
sault on the way in which they live and 
do business with the Federal Govern
ment. This is about working to main
tain a fair and equitable Federal land 
policy that benefits all of its users. 

The Senator from Nevada stood be
fore the Senate today and stated that 
he now has broad editorial support 
across the country for the compromise 
he successfully negotiated. This is not 
a compromise. It never was a com
promise. He seems to believe that if the 
major newspapers of this country be
lieve that his proposal won't affect 
water rights and property rights, then 
he is speaking the truth. Water rights 
is not only a western issue. This pro
posal could even shut down water 
projects in Alabama. I ask, have the 
newspapers reported that? 

The simple truth is that if we take 
the Reid proposal, we take Secretary 
Babbitt's proposal. Yet even worse, we 
get Babbitt's plan and it is now in stat
ute. It is not an Executive order that 
can be reversed by sensible folks and 
rational thinkers. 

Don't let the administration fool any 
of you into believing that these 
changes must be made in order to re
duce the deficit. The Reid proposal, 
after complete implementation with 
the grazing fee at $3.45 per animal unit 
month, will only result in $9.6 million 
in budgetary savings. 

Let's get on to addressing the real 
waste in Government-entitlement 
programs, corn and wheat subsidies, 
the Rural Electrification Administra
tion, the General Service Administra
tion, and many others. Will Senator 
REID be there to help on these really 
big ticket items? That's where the real 
budget savings will come from. 

We are only asking that a 1-year 
moratorium be placed on the rangeland 
reform provisions. That is fair play. It 
is not gridlock. It will allow us the nec
essary time to hold hearings and thor
oughly examine and investigate the 
impact of Secretary Babbitt's plan. 

I urge my colleagues to oppose clo
ture and support us in our fight against 
destruction of our western livelihoods 
without even the benefit of hearings. 
It's plain wrong-and sad to witness, 
too. 

CLOTURE MOTION 
The PRESIDING OFFICER. All time 

has expired. 
Under the previous order, the clerk 

will report the motion to invoke clo
ture. 

The bill clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close the debate on the con
ference report accompanying H.R. 2520, the 
Interior appropriations bill : 

Robert C. Byrd, Wendell Ford, Harry 
Reid, Claiborne Pell , Russell D. 
Feingold, J . Lieberman, Paul Simon, 
Patty Murray, Pat Leahy, D. Pryor, 
Fritz Hollings, Harris Wofford, Barbara 
Boxer, Edward M. Kennedy, Paul Sar
banes, Joe Biden, Dan Inouye . 

CALL OF THE ROLL 
The PRESIDING OFFICER. By unan

imous consent, the quorum call has 
been waived. 

VOTE 
The PRESIDING OFFICER. The 

question is, Is it the sense of the Sen
ate that debate on the conference re
port accompanying H.R. 2520, the In te
rior appropriations bill, shall be 
brought to a close? 

The yeas and nays are mandatory 
under the rule. 

The clerk will call the roll. 
The bill clerk called the roll. 
Mr. FORD. I announce that the Sen

ator from Vermont [Mr. LEAHY], the 
Senator from Ohio [Mr. METZENBAUM], 
and the Senator from Michigan [Mr. 
RIEGLE] are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Michigan 
[Mr. RIEGLE] would vote "yea." 

Mr. SIMPSON. I announce that the 
Senator from Alaska [Mr. STEVENS] is 
necessarily absent. 

The PRESIDING OFFICER (Mr. 
KERREY). Are there any other Senators 
in the Chamber who desire to vote? 

The result was announced-yeas 51, 
nays 45, as follows: 

Akaka 
Biden 
Boren 
Boxer 
Bradley 
Breaux 
Bryan 
Bumpers 
Byrd 
Chafee 
Cohen 
Daschle 
DeConcini 
Dodd 
Ex on 
Feingold 
Feinstein 

Baucus 
Bennett 
Bingaman 
Bond 
Brown 
Burns 
Campbell 
Coats 
Cochran 
Conrad 

[Rollcall Vote No. 329 Leg.) 
YEA8-51 

Ford Mitchell 
Glenn Moseley-Braun 
Graham Moynihan 
Harkin Murray 
Heflin Nunn 
Hollings Pel! 
Inouye Pryor 
Johnston Reid 
Kennedy Robb 
Kerrey Rockefeller 
Kerry Roth 
Kohl Sarbanes 
Lauten berg Sasser 
Levin Shelby 
Lieberman Simon 
Mathews Wellstone 
Mikulski Wofford 

NAYS--45 
Coverdell Gramm 
Craig Grassley 
D'Amato Gregg 
Danforth Hatch 
Dole Hatfield 
Domenici Helms 
Dorgan Hutchison 
Duren berger Jeffords 
Faircloth Kassebaum 
Gorton Kempthorne 
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Lott 
Lugar 
Mack 
McCain 
McConnell 

Leahy 
Metzenbaum 

Murkowski 
Nickles 
Packwood 
Pressler 
Simpson 

NOT VOTING-4 
Riegle 
Stevens 

Smith 
Specter 
Thurmond 
Wallop 
Warner 

The PRESIDING OFFICER. On this 
vote, the yeas are 51, the nays are 45. 
Three-fifths of the Senators duly cho
sen and sworn not having voted in the 
affirmative, the motion is not agreed 
to. 

Mr. BYRD addressed the Chair. 
The PRESIDING OFFICER. The dis

tinguished President pro tempore is 
recognized. 

Mr. BYRD. Mr. President, I thank 
the Chair. 

The supporters of the conference re
port cast 51 votes today. Three of the 
supporters who voted last week were 
absent. So this in essence means there 
was a gain of three votes today over 
last week-it was a gain of one, I un
derstand. 

CLOTURE MOTION 
Mr. BYRD. Mr. President, I send to 

the desk a cloture motion. 
The PRESIDING OFFICER. The clo

ture motion having been presented 
under rule XXII, the Chair directs the 
clerk to read the motion. 

The bill clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, hereby move 
to bring to a close the debate on the con
ference report accompanying H.R. 2520, the 
Interior appropriations bill, 1993: 

Patty Murray, Dianne Feinstein, Harry 
Reid, Harris Wofford , D. Inouye, Wen
dell Ford, Carol Moseley-Braun, Rus
sell D. Feingold, Dale Bumpers, Robert 
C. Byrd, Claiborne Pell, Edward M. 
Kennedy, Paul Simon, Barbara Boxer, 
Howard Metzenbaum, Harlan Mathews. 

DEPARTMENT OF THE INTERIOR 
AND RELATED AGENCIES APPRO
PRIATIONS ACT 1994-CON
FERENCE REPORT 
The Senate continued with the con

sideration of the conference report. 
Mr. BYRD. Mr. President, what is the 

business before the Senate? 
The PRESIDING OFFICER. The con

ference report on H.R. 2520 is the pend
ing business. 

Mr. BYRD. On the Interior appropria
tions bill? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. BYRD. I thank the Chair. 
The second continuing resolution ex

pires this Thursday at midnight. It is · 
my hope that all the other appropria
tions bills and conference reports will 
have been considered in their final 
form by that time. If that were to be 
the case, this would leave just the Inte-

rior bill in the event that the Defense 
appropriations bill and the other ap
propriations bills are finally acted 
upon. 

Then what would happen? There 
would not necessarily have to be an
other continuing resolution. The House 
may take the position that it is rather 
futile to send over a continuing resolu
tion, so they might just let things take 
their course, after this Thursday mid
night. Senators ought to think about 
this. 

Once the CR expires, there is the pos
sibility that the agencies which receive 
funding under the Interior bill will be 
forced to shut down on Friday. How 
would Senators like that? Those Sen
ators who are voting against cloture, 
how would they like to have that re
sponsibility on their shoulders? I do 
not know at this time whether the 
President would approve another short
term continuing resolution, or whether 
the House would even send us one. 

Do we want to close our national 
parks? Do we want to close our Indian 
clinics, the Smithsonian Museums, and 
other activities funded in this bill over 
the issue of grazing and its 40,000 per
mittees in 14 States? Even the people 
in those 14 States have many other 
things to lose if this bill is not enacted. 

Congress could enact another con
tinuing resolution for the Department 
of the Interior that maintains current 
levels for the 40 different agencies 
funded in the bill. "Current levels," 
that means fiscal year 1993 levels. And 
it could extend until next October 1. 
That would sober some of us up, I am 
sure. 

A continuing resolution that pro
vides the current level for the Interior 
bill agencies for an extended period of 
time-6 months, 8 months, or until 
next October, as I said-would mean 
curtailments in many areas. 

About this time last year, many Sen
ators reacted strongly to announced re
ductions in national park operations 
due to anticipated shortfalls in fiscal 
year 1993. The 1994 appropriation at
tempts to address these operating re
quirements by providing increased 
funding for our national parks. These 
funds would not be available in the 
event of a continuing resolution that 
maintains current levels. 

Staying at the current levels would 
result in continued closure of facilities 
and areas, reduced hours of operations, 
fewer services and interpretive tours, 
less law enforcement, and other such 
aspects of day-to-day park operations. 

Would the parks close? There are 
parks in almost every State in the 
Union. Would the parks close? Prob
ably not. Would some areas of the 
parks be closed? Probably so. Time sen
sitive projects such as the visitor fa
cilities at the new Martin Luther King, 
Jr., National Historic Site in Atlanta, 
GA, could not be initiated in time to 
ensure completion prior to the 1996 

Olympics. I wonder what _ the Senators 
from Georgia think about this pros
pect? 

Work would not be started to reha
bilitate the structural, mechanical, 
and utility systems at Constitution 
Hall and other facilities at the Inde
pendence National Historical Park in 
Philadelphia. How about that, may I 
ask my friends from Pennsylvania, the 
Senators from Pennsylvania? How 
about that? 

The conference report proposes an in
crease over last year of $121 million for 
the Indian Health Service operating 
budget. Failure to provide this increase 
for medical inflation and the cost of a 
growing service population will mean 
clinics and hospitals will have to make 
do with less. How about 'that, Senators, 
who have large Indian populations in 
your States? How do you feel about 
that prospect? Will they completely 
close? Probably not. Will they leave va
cancies unfilled, reduce clinic hours, 
provide fewer vaccinations, close some 
days of the week when they are now 
open, not see some patients? Probably 
so . 

I appeal to Senators who have large 
Indian populations in their States to 
give some thought to this matter. Oh, 
you say you have already been think
ing about it? Well , give it some more 
thought. Talk to your Indian popu
lations about this. 

Under this scenario, a full year CR 
would reduce funding for Indian Health 
Services as recommended by the con
ference report by the following 
amounts: Alaska, $18 million; Arizona, 
$23 million; Minnesota, $3 million; 
Montana, $7 million; New Mexico, $16 
million; North Dakota, $3 million; 
Oklahoma, $15 million; South Dakota, 
$8 million, just to name a few. 

Under a continuing resolution to 
maintain programs at the fiscal year 
1993 level, energy conservation pro
grams would not benefit from the in
creases recommended in the conference 
agreement. This means that weather
ization grants will be held even and 
will not increase by the 11.5 percent 
proposed by the conference agreement. 

How does that strike Senators who 
are from the cold-weather States of the 
Northeast, Midwest, and Northern 
Plains? Are the States in those areas 
more concerned about grazing than 
about low-income weatherization for 
the elderly and the handicapped? 

Let this Department have to be fund
ed by a CR that extends until next 
April, and Senators will hear from 
their constituents back home. Senators 
are banking on another short-term CR. 
That is what they are banking on. And 
there may be one, especially if the De
fense Department appropriations bill is 
not finally acted upon. I am sure Con
gress would enact another short-term 
CR to take care of the Department of 
Defense and it would include Interior 
with it. 
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But suppose Defense is wrapped up, 

as it will be sooner or later, and the 
poor little old Interior Department ap
propriations bill is left outside the door 
in the shivering cold. Cold weather is 
coming on. We are already seeing frost. 
"Frost is on the punkin and the fod
der's in the shock." 

A full-year continuing resolution 
that would maintain the fiscal year 
1993 level would have significant im
pacts on the funding available for trib
al programs funded by the Bureau of 
Indian Affairs. The $20 million increase 
provided in the conference report for 
tribal priority programs would be 
eliminated, as would the increases pro
vided for contract support, $120 mil
lion; education, $55 million; and legis
lated land and water settlements, $63 
million. 

Under specific conditions in current 
law, the Bureau of Indian Affairs must, 
if requested, begin funding schools 
where they presently do not provide 
such service. Without an increase in 
funding, the only way for the Bureau 
to deal with this possibility would be 
to prorate a reduction against all 
schools currently in the system. 

Again, these are individual decisions 
which Senators representing constitu
ents interested in these programs must 
weigh. I am sure they have been weigh
ing these matters, but they have been 
thinking, ah, come Thursday midnight, 
there will be another continuing reso
lution. Well, maybe. But at some point 
there may not be another CR. At some 
point, the continuing resolutions are 
not going to be for the short term if 
this impasse continues. 

Another factor to consider if a 
lengthy CR is approved is that specific 
projects and programs funded in the 
conference report would be held in 
abeyance. I ask Senator X, do you have 
specific projects and programs funded 
in this conference report? I ask Sen
ator Y, do you have programs and 
projects funded in this conference re
port? What about it, Senator A, Sen
ator B? 

The land acquisition and construc
tion projects recommended by the 
House and Senate would not be funded. 
Absent specific guidance from the Con
gress, the agencies would likely not 
proceed or, if they did, it would be to 
consider those i terns preferred by the 
agencies. 

That may be preferable to some Sen
ators, but is it preferable to all? If so, 
then why does the subcommittee re
ceive so many requests for particular 
projects from Senators every year? If 
Senators would prefer that the agen
cies make the decisions, why do I re
ceive so many letters from Senators 
asking for moneys for this or that 
project or this or that program? 

Among the 1 terns receiving increased 
funding in the conference report that 
would not be funded under a lengthy 
continuing resolution are the follow-

ing: community assistance and other 
implementation costs for the forest 
plan in the Pacific Northwest, $69.5 
million; Indian land and water settle
ments not funded in prior years; new 
construction initiatives, such as the 
Columbia Gorge Intrepretative Center 
in Oregon; and the Skamania Lodge in 
Washington; the Eros. Data Center ex
pansion in South Dakota; new land ac
quisition on the Gallatin National For
est in Montana; and other important 
projects. 

What are the grazing issues which 
are at the heart of the current fili
buster? A lengthy CR would leave the 
Secretary of the Interior free to imple
ment his proposed fee increase and 
rangeland reforms in the intervening 
period. 

Is that what Senators want? 
Some may think that this scenario 

can be avoided by including a morato
rium in such a continuing resolution. 
All Senators will remember that the 
House will have to approve such a mor
atorium, which they previously re
jected by a vote of 3 to 1. 

As I see it-! may be wrong-the only 
CR likely to be approved by the House, 
as well as the President-certainly 
with the House-is a clean CR. 

So, Mr. President, these are some of 
the options, not all of them as I see 
them. Each Senator must decide how 
to cast his or her vote based on those 
factors which are most important. 

I think several Senators have done 
that today; those who are conducting 
the-it really is not much of a fili
buster. There has not been much talk. 
The Senate has been carrying on other 
business. Really, you cannot call it a 
long-winded filibuster. It really has not 
been much of a filibuster. But it is 
chewing up time. 

So, some of the Senators, of course, 
have decided that grazing fees are all 
important; grazing fees and rangeland 
reform. They do not happen to affect 
my State of West Virginia. My interest 
is in letting the Senate work its will. 
But there are a good many Senators 
here who are not as affected by the 
grazing fees and rangeland reform as 
are Senator WALLOP and Senator Do
MENICI, and others. 

What about those other Senators? 
They are going to be affected if we fi
nally end up with a long-term CR. 

Nothing has been done in this con
ference report to prevent the grazing 
issue from being considered to the full
est extent by the Senate. We can still 
consider the grazing fee matter to the 
fullest extent. There have been com
plaints, "well, we have not considered 
it, we have not had time to consider 
it." We do have time. We do have time. 
Vote the conference report up. Then 
offer an amendment to an amendment 
in disagreement. 

No attempt was made to fold the 
grazing provisions within the scope of 
the conference report so that it would 

not be amendable. That could have 
been done. The grazing provisions 
could have been folded within the scope 
of the conference report and there 
would not be any amendments in dis
agreement. There would then be no 
way to get at this matter. That was 
not the case. 

If the Senate does not like the pro
posed compromise, let the Senate vote 
for the conference report, and then 
vote on an amendment in disagree
ment. 

Any further action that changes 
what the House has approved must go 
back to the House for further consider
ation. The House has voted twice by 
margins of 3 to 1 on both occasions-in 
one instance to reject the moratorium; 
in the second instance, to approve the 
compromise pending before the Senate. 

If further compromise is desired, 
Senators should vote to adopt the con
ference report and then offer an amend
ment to the amendment in disagree
ment. Let the Senate vote. 

If the filibuster is continued, and an
other continuing resolution enacted, 
the Secretary will proceed with his fee 
and reforms while freezing construc
tion and land acquisition projects and 
other programs of interest. The choice 
is up to each Senator. 

I remind all Senators that any reso
lution of this issue has to be approved 
by both the House and the Senate. Nei
ther body can act as though the other 
body does not .exist. 

The Senate ought to take a position, 
and the way to do that is to invoke clo
ture, get on with the business of voting 
for this conference report, and make 
decisions on amendments in disagree
ment. 

Perpetuating this filibuster does not 
help resolve the issue. You cannot 
amend the conference report. How 
many Senators know that? Conference 
reports cannot be amended. So all of 
this talk and, as I say, there has not 
been a lot of it yet--

Mr. WALLOP. Mr. President, will the 
Senator yield for a question? 

Mr. BYRD. Let me finish the ques
tion and then I will be glad to yield. 

So we cannot amend a conference re
port. Let us vote the conference report 
up and then offer the amendment. We 
can have a debate, and if the Senate 
elects to vote for a Senator's amend
ment, let it go back to the House and 
put it back up to them. 

Yes, I will be glad to yield. 
Mr. WALLOP. Mr. President, just a 

point of clarification. You cannot 
amend the conference report, but the 
amendment i terns in disagreement 
with the House are amendable, are 
they not? 

Mr. BYRD. Yes, they are. Yes, the 
amendments in disagreement are 
amendable. That is why l-am saying let 
us vote the conference report up. 

Senators do not lose anything by 
doing that. Senators who are opposed 
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to the grazing fee amendment do not 
lose a thing by voting the conference 
report up. We can then get to the 
amendments in disagreement between 
the two Houses, and Senators can offer 
one amendment, two amendments, half 
a dozen amendments if they like, or 
more. 

I will finish shortly and then I will 
yield the floor. 

So perpetuating the filibuster does 
not resolve the issue. Getting to a vote 
on the conference report and the pro
posed compromise or any alternative 
proposal by way of amendment to an 
amendment in disagreement is the way 
to resolve that issue . 

Senators are entitled to their day in 
court. If these matters had been 
wrapped into the conference report, 
Senators would not have a chance to 
amend it then. But there are amend
ments in disagreement. Senators can 
have their day in court and offer their 
amendments. 

For Senators who say they are not 
interested in obstructing the will of 
the Senate or are interested in a com
promise, this is the way to proceed. 

Mr. President, I ask unanimous con
sent that an editorial from today's 
Washington Post on this issue be print
ed in the RECORD. 

There being no objection, the edi
torial was ordered to be printed in the 
RECORD, as follows: · 

[From the Washington Post, Oct. 26, 1993] 
. COWING THE MAJORITY 

A few weeks ago , the House Democrats 
were shamed by the Republicans into accept
ing a rule change aimed at making it easier 
for majorities to force legislation out of re
sisting House committees. The Republicans 
said in the course of the fight that they were 
the party of open government and majority 
rule; the Democrats were the thugs. 

Today in the Senate, a second vote is 
scheduled on a motion to invoke cloture and 
end a filibuster against western rangeland 
reform provisions in an Interior Department 
appropriations bill. Here again a minority in 
Congress is using the rules to thwart the will 
of the majority-but this time the minority 
is mainly Republican. The party that in Sep
tember was an advocate of majority rights 
turns out in October to believe in minority 
rule as well-when it suits. That's how it al
most always is with principled procedural 
positions on the part of either party. Proce
dural principles tend to follow self-interest. 

Thus a lot of Republicans who were com
plaining last month about the periodic bot
tling-up of majority sentiment in the House 
are also supporters of the so-called balanced 
budget amendment to the Constitution, 
which would require three-fifths votes of 
both houses to adopt an unbalanced budget 
or raise from year to year the statutory ceil
ing on the national debt. Minority rule in 
that case would constitute good government, 
they say. The Democrats having won back 
the White House last year, the parties are 
also both busily reassessing their views of 
the powers of the presidency. The debate ex
tends all the way from the right to conduct 
foreign policy to the revival of the independ
ent prosecutor statute. 

Some House Democrats are also suggesting 
that a general restructuring of Congress ex-

pected next year in the name of reform 
should include an end to the filibuster. Re
publicans say the reforms should include a 
bolstering of minority rights in the House; 
the Democrats say fine, but only after there 
is also a bolstering of majority rights in the 
Senate. The Interior appropriations bill is 
their latest text. The rangeland reforms in
clude an increase in grazing fees on federal 
land, meant in part to discourage overgraz
ing, and some changes in rangeland manage
ment and improvement rules. Some of the 
latter would reverse decisions in behalf of 
private use of public land by Reagan admin
istration Interior Secretary James Watt. 
Clinton administration Secretary Bruce Bab
bitt has threatened to put them into effect 
by regulation if Congress won 't do it statu
torily: 

He's right on the merits, but this has be
come a procedural battle as well . The House 
voted 317 to 106 for the rangeland provisions; 
the Senate in its first vote on ending the fili
buster last week split 53 to 41in favor of clo
ture, which under the Senate rules was seven 
votes short. Only two Republicans joined the 
Democratic majority in support of the clo
ture petition, and only five Democrats, all 
westerners, joined the Republican minority 
in voting against it. If Republicans were so 
in favor of majority rule in the House in Sep
tember, why aren' t they also in favor of it in 
the Senate in October? 

Mr. BYRD. Mr. President, I am going 
to yield the floor. I will yield the floor 
shortly. 

I respect the views of all Senators, 
but this is an appropriations bill. We 
cannot let this bill die. Congress can
not go home. If this matter is still 
around here when Congress is ready to 
adjourn sine die, Members cannot go 
home and leave their stations of duty 
without acting to keep these depart
ments and agencies running. I know 
that all Senators are well aware of 
that. 

I urge Senators to bring this matter 
to a conclusion. We can even do it be
fore Thursday, on which day the clo
ture motion will ripen. We do not have 
to wait until Thursday. We can do it in 
much less time. Let us do it and get 
this appropriations bill down to the 
President. 

I thank all Senators for their pa
tience, and I respect all of their view
points, whether or not they concur 
with my own. 

The PRESIDING OFFICER. The Sen
ator from Wyoming. 

Mr. WALLOP. Mr. President, there is 
in this Senate no more earnest fighter 
on behalf of his constituents than has 
been the able chairman of the Appro
priations Committee, the former ma
jority leader, the Senator from West 
Virginia. 

He would surely understand, as he 
did last year when fighting for the 
health benefits of retired miners in his 
State, the necessity for standing up for 
your own people. I helped him in that 
fight. 

The Senator from West Virginia says 
he does not know whether the Presi
dent will sign or even if the House will 
send us another short-term continuing 
resolution. Mr. President, that is not 
our concern at this moment in time. 

The Senator from West Virginia re
ferred to 40,000 permittees as though 
40,000 Americans are holding up the in
terests of all other Americans. That 
simply is not a fair statement. Forty 
thousand Americans are important, es
pecially if they live in our State. But if 
it were only a matter of 40,000 permit
tees, will the Senator from West Vir
ginia suppose that the Governors of the 
Western States would be in opposition 
to this amendment just because of 
40,000 permittees; or does he really sup
pose, with me, that the issue is far 
broader and their concerns much great
er; correctly stated, that in each of 
those States there are things of per
sonal and specific interest? 

Why, then, are the Governors op
posed to it? Why, then, are the Gov
ernor of my State, Governor Sullivan, 
and the Governor of Colorado and the 
Governor of New Mexico, who were 
early and passionate supporters of the 
President, and since, so vehemently op
posed to this? Were it only grazers, 
their passion would not be quite as in
tense as it has been. 

Mr. BYRD. Mr. President, will the 
Senator yield? 

Mr. WALLOP. I yield for a question. 
Mr. BYRD. Mr. President, I do not 

question the vehemence or the passion 
which the Senators who are voting for 
this matter have in their hearts. 

I do not question that. And the Sen
ator, in referring to my mention of 
40,000 permittees, 40,000 in this matter 
is of great importance. But there were 
even less coal miners, may I say to my 
friend. We do not have 40,000 coal min
ers in West Virginia anymore. We used 
to have 130,000, 135,000. We are probably 
down to less than 30,000, maybe less 
than 25,000. So even though it is a 
small number, it did not abate my pas
sion, and the number of 40,000 does not 
abate the passions of those Senators 
who are on the other side. 

I am not complaining because they 
argue with vehemence or because they 
feel strongly about this. I can appre
ciate that and understand it . What I 
am saying, though, to those Governors 
who are very passionate, is: Urge your 
Senators to at least let us come to a 
place where we can vote on a correct
ing amendment that might or might 
not carry, but at least the effort can be 
made. 

Mr. WALLOP. I would say to my 
friend, that is exactly their worry. 

Mr. BYRD. Exactly; and they will not 
get any closer to that point by filibus
tering the conference report, because it 
cannot be amended. 

I thank the distinguished Senator. 
Mr. WALLOP. Mr. President, the 

point the Senator from Wyoming was 
making is that this is not just a graz
ing issue. This is not just a grazing 
issue. I will say it a third time: This is 
not just a grazing issue. 

It is not a question of 40,000 permit
tees holding up the interests of the 
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Liberty Bell and a town park and all 
the other kinds of things the Senator 
from West Virginia mentioned. 

This is a question of a complete and 
total 100 percent change in the rela
tionship with the Federal Government 
to the public land States. It is about 
water. It is about pipelines. It is about 
reservoirs. It is about transmission 
lines. It is about property rights. It is 
about costs to the Federal Government 
that are unimagined. 

This will not return money to the 
Federal Government. It will cost it, 
Mr. President. 

That is why 14 Western Governors are 
opposed to this, not solely because 
40,000 permittees are putting their in
terests in front of hundreds of millions 
of Americans. 

Mr. President, it apparently does not 
register on those folks who do not have 
public lands in their States what it is 
like to live with the Federal Govern
ment as a neighbor. It is bullying. It is 
unpredictable. It is demanding. 

It is the one who determines the va
lidity of valid existing rules. It is the 
one who has the right to grant or with
hold a special use permit, not the live
stock grazers-leave those poor, be
nighted fellows out of this-but to a 
city who wants merely to cross public 
land from private land to private land 
to deliver water. 

Mr. President, surely people who live 
in other States can understand that 
the Federal Government ought not to 
be put into the position of being able, 
without recourse, to blackmail the be
havior of every State in the country. 
Were there more public lands in other 
Staws, they might realize what it 
means to have a Federal Government 
that does that. 

Mr. President, if this were only 40,000 
permittees and all of the rest of the 
provisions of this bill were harmless, 
do you think that we would be able to 
stand in the way of it? 

The Senator from Nevada has aban
doned his 700 permittees. They will not 
benefit from this thing. The interest is 
very specific here, Mr. President. The 
study quoted by the Senator from Colo
rado, a University of Nevada study, 
shows that probably 28 percent of the 
ranchers in southern Nevada will go 
out of business. This is not a study 
that was concocted by some grazing as
sociation or some vast group of ranch
ers. This is a university of the Sen
ator's own State. 

Make no mistake about it. The con
sequences of this are very specific. But 
700 is not so important in all of the 
light of things as are the other grazers 
in other States whose numbers are 
slightly greater. 

But it is not just a question of graz
ing. It is not just a question of those 
permittees. 

Now the argument of the Senator 
from West Virginia works both ways. 
He has said that our intransigence is 

maybe going to be the reason by which 
certain things in Pennsylvania, and 
certain things in Oklahoma, and cer
tain things in Nebraska, and certain 
things in North Dakota, and certain 
things in other States are not going to 
be funded-Indian health is going to 
fall apart; parks are going to fall down. 

Mr. President, I have been trying to 
get just a little bit of funding for park 
rangers. I could not get that done last 
year or this year; could not even get it 
authorized. So there are lots of rea
sons. 

But the fact of it is the intransigence 
is that of the House and the Secretary. 
Can it not be said equally well that 
their basis in pride and machoism is 
just as responsible for holding up the 
progress of this bill as those of western 
Senators on a bipartisan basis, Sen
ators on a bipartisan basis even in non
western States? 

Mr. DOMENICI. Will the Senator 
yield? 

Mr. WALLOP. I am happy to yield for 
a question. 

Mr. DOMENICI. Mr. President, the 
distinguished chairman from West Vir
ginia has indicated his great concern 
about the contents of this Interior bill, 
and many things he has spoken of af
fect my State. He was very generous 
and indeed considerate in not mention
ing that my State has a lot of Indian 
people. In fact, I will admit right here 
on the floor that in our population, 
percentagewise, we have more native 
American Indians in the State of New 
Mexico; that does not mean more In
dian people, but percentagewise. 

But let me ask you if you would not 
agree, Senator WALLOP, with the Sec
retary of the Interior telling a number 
of Senators on this side and telling me 
personally that his hands are tied, he 
can do nothing, who is it that has tied 
his hands, might I ask first? Perhaps 
Senator WALLOP would put that on the 
RECORD. 

Mr. WALLOP. I think it is perhaps 
the Acting Secretary of the Interior, 
the chairman of the House Interior 
Committee, Congressman MILLER. 

Mr. DOMENICI. I do not think there 
is any question. 

And I again want to ask my friend 
and, in fairness, ask tlle distinguished 
chairman of the Appropriations Com
mittee, is it not just as appropriate for 
those of us in the West to say: Chair
man MILLER and the three or four who 
are with you-because I am· not at all 
sure that the Appropriations Commit
tee on the House side really understood 
what was in this, nor did it matter. 
They were just told it is this, in lieu of 
a moratorium, a 1-year delay, which is 
in the Senate bill; it is this or nothing. 

Now, if, in fact, people in this coun
try are going to be hurt because we do 
not pass this Interior bill, why does not 
a hue and cry go up today to them that 
very few Members of the U.S. House 
who, as of right now, have indicated to 

the Secretary of the Interior, if I am 
reading it right: No use changing any
thing because we will not buy it. 

Who is more to blame if in fact we 
close down the funding for the Depart
ment of the Interior? Is it Senators on 
this side or is it just as apt to be those 
who are intransigent, who have indi
cated for a number of years that they 
are going to take this out on grazing 
permittees in the West? 

I assume my friend would say that he 
believes they are more responsible than 
those of us who are defending the 
ranchers here on the floor. Is that cor
rect? 

Mr. WALLOP. The Senator makes 
my point. Intransigence is a two-way 
street. Except that in this instance I 
was in the Appropriations Committee 
when the Senator from New Mexico 
made the offer to negotiate this. I was 
on the floor when the Senator from 
New Mexico made the offer to nego
tiate this. I have been on the floor 
when the Senator from Colorado made 
the offer to negotiate this. 

Who will not negotiate but the acting 
Secretary of the Interior, the chairman 
of the House Interior Committee? 

Mr. DOMENICI. I thank the Senator 
for that. I want to make just one more 
point and ask him a question. Does 
anyone believe that asking for 1 year 
before the new rules and regulations 
and Executive order changing the 
rights and privileges of western grazing 
permittees and thousands of other peo
ple who have permits with the Federal 
Government regarding water and pub
lic land and grazing land--

Mr. WALLOP. And gas pipelines and 
highways and county roads and other 
things. 

Mr. DOMENICI. Exactly. Does any
one that the Senator has talked to 
think that is unfair, to ask for 1 year 
for hearings on that to see where it 
really is, who it affects? What the eco
nomic impacts are? Has the Senator 
heard anyone around here with us or 
against us say that is not fair? 

Mr. WALLOP. I would say to my 
friend, sadly, fairness has not been part 
of this debate. Pride and sensibility 
have been, from the beginning. That is 
the reason it was possible to create the 
back room deal. That was the reason it 
has been impossible to break the back 
room deal. 

It is so darned frustrating for those 
of us who have been sitting here offer
ing to try to find a way out of this im
passe. There had been offers made and 
I am assuming other offers could be 
made. But the fact of it is our western 
Governors and our water engineers and 
others have recognized the provisions 
of this 19 pages of brand new law over 
which not a single hearing about its 
specific provisions has ever been held 
in either House, nor has a vote about 
its specific provisions ever been held in 
either House-that is the problem that 
we face. That is the problem that 
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brings us to the floor to defend our 
States; not our ranchers, our States. 

In the debate before I put in letters 
from school boards and from county 
commissioners and local bankers and 
others who claim their view of this 
thing as being destructive. They were 
not allowed to be heard. What kind of 
a country have we become? What has 
happened to us, that in the interests of 
pride and rigidity we cannot even allow 
1 year for these people's voices to be 
heard? 

If everybody thinks they know what 
is in here in its detail and in its en
tirety, they either do not care or will 
not read. Because the fact of it is, 
there have been very specific disagree
ments between the Senator from Ari
zona and the Senator from Colorado, 
the Senator from Nevada and the Sen
ator from New Mexico, and the staffs 
on all sides. 

Guess why. Because a hearing has 
never been held to determine which 
side is valid, or if both sides have a lit
tle measure of validity, and if there is 
not something that can come together 
in between them. 

Our problem is very real. We have 
heard how business is conducted. We 
have heard the threat to each of us. 
Americans have heard it this after
noon, how business is done in the Sen
ate. We have a list of the expenditures 
in our State. We have the list of the po
litically sensitive things that are fund
ed by this bill. The supposition is that, 
somehow or another, those of us who 
are standing in the way of this are 
going to block State x, tribe y-some
body from something that is going to 
be funded and be damned the livelihood 
of counties and schools, of banks and 
purveyors of small business i terns in 
the rural West; be damned, you are not 
to be heard. 

Let me just say one more time, be
cause it is offensive to me-it was when 
we passed the bill-when we have said 
that Americans could not deduct as le
gitimate business expenses the costs of 
lobbying. We have not denied it to big 
corporate America who can run these 
fees down as legal bills. We have denied 
it to my ranchers who are sitting out 
there in the hall waiting to see wheth
er they are going to be in business next 
year. We have denied it to our little 
propane sellers, our small bankers, our 
State-run insurance . companies. They 
cannot come back here, first, because 
there was not a hearing; and, second, 
for some of them it is almost too ex
pensive. 

How do they get around it? They 
have their neighbors pitch in so they 
can be here to be heard. But not be 
heard in every office; not be heard in a 
hearing room; not be heard with a pos
sible television camera or the press 
present-but be heard by going and 
knocking on the doors and begging to 
see staff because Senators will not see 
them. That is what is happening. That 

is what my people from Wyoming, and 
those of the Senator from New Mexico 
and of Arizona and Idaho and Washing
ton State and others are doing. They 
are crawling these Halls trying to get 
to see staff in the hope somebody will 
hear what these things are doing. They 
are not ranchers all of them. They are 
the backbone of the rural economies of 
a West that was settled by a Govern
ment that decided on its own that 
there would be public lands. 

And guess why there were to be pub
lic lands? So not one single interest 
would dominate the economies of 
them. So we could have ranching and 
timbering and mining and recreation 
and hunting. All of those things. We 
did not ask to be settled in a way dif
ferent from the rest of America. We 
were part of a Louisiana Purchase peo
ple thought at one time was going to 
ruin this country. Or we were part of 
the conquest of Spain. Or we were part 
of what came in trades with Canada. 
But we were public lands and the Gov
ernment of the United States saw fit to 
reserve big portions of those lands. It is 
not like it is in Missouri, or may I say 
in West Virginia, or some other places 
where all land is in the tax base. 

Mr. BYRD. Not in West Virginia. 
Mr. WALLOP. A good deal more than 

there is than the State of the Senator 
from Wyoming. 

What has happened is that all of 
those interests, forced by cir
cumstances and other kinds of things 
to be citizens of a public land State de
pendent upon the whim and judgment 
of the President of the United States, 
the Secretary of the Interior, the Con
gress of the United States-we are de
pendent on whim. A changeable whim 
it is. 

I have heard the Senator from N e
vada and Senator from Arizona say one 
of the things that will come from this 
is certainty. Yes, there is a certainty 
they will not be able to make it. 

Mr. DOMENICI. Will the Senator in
dicate that was Senator DECONCINI 
from Arizona? 

Mr. WALLOP. I would. I meant Sen
ator DECONCINI from Arizona. 

What I am trying to say is somehow 
or another, when the list of expendi
tures that are not going to be passed if 
we go into a continuing resolution is 
read to all of us, we are supposed to 
feel guilty or we are supposed to be 
slightly seduced; come a little bit more 
toward the honey pot that is the Fed
eral dollar. And we are being asked to 
tell those people who are trying to be 
heard that you are not as important as 
my park; you are not as important as 
my river project; you are not as impor
tant as my Indian schools; you are not 
as important. 

Those of us who live in the West find 
Indian schools important, Indian 
health services important, grazing im
portant, water projects important, tim
bering important, national parks im-

portant. We are dependent because we 
do not have the tax base to create the 
kind of response that is available in 
other States. 

So, yes, we feel it is important and, 
yes, we feel badly if the Liberty Bell is 
not funded or some other kind of thing. 
But, Mr. President, you are talking 
about the way States relate to the Fed
eral Government, not the way ranchers 
relate to the Federal Government
States. 

Why is it that not a single water en
gineer from the West agrees with the 
Senator from Nevada that this does not 
affect water? They have read it and 
they know the law. Every State engi
neer in the West feels threatened by it, 
and they are our water authorities. Are 
we to walk away from them and say, 
"Oh, you don't know. We've been as
sured it's OK and we can trust Sec
retary Babbitt"? 

The Senator from West Virginia says 
that we are banking on a short-term 
CR. I would say to my friend, we are 
not. We are praying for a reason. We 
are praying that our Governors will be 
heard. If they cannot listen to the 
small people knocking on the doors 
trying to see them, maybe they at 
least can hear the Governors. Maybe 
the President might be able to hear the 
first Governor of the United States 
who endorsed him in his campaign, 
Governor Sullivan, the second one, 
Governor King or Governor Romer or 
Governor Andrus. For heaven's sake, 
Mr. President, these are not irrational, 
wild-eyed, red-neck Republicans. These 
are members of the President's own 
party asking to be heard and being ig
nored. They are praying to be heard. 

They are praying perhaps that we 
will let the Secretary back into being 
Secretary of the Interior. It is a pretty 
embarrassing statement for him to say 
that his hands are tied and that he can 
do no negotiating. Is Secretary Babbitt 
trying honestly to say that if he has 
the mandate and imprimatur of the 
President and his own ideas that he is 
to be denied even a hearing by the Act
ing Secretary of the Interior, the 
House Interior Committee chairman? 
Mr. President, that is ridiculous. 

Mr. BYRD. Mr. President, will the 
Senator yield? 

Mr. WALLOP. I will be happy to 
yield for a question. 

Mr. BYRD. I hope the Senator will 
take this as a statement that applies 
to all of us-all of us-in this Senate, 
me, as well. The Senate rules provide 
against referring to the Members of the 
other body by name or by an inference 
that is pejorative. Senate rules provide 
that. 

I hope that we all will abide by that 
rule. I know the Speaker has on more 
than one occasion cautioned Members 
of the House not to call names of Sen
ators. We have to maintain a comity 
between the two bodies, and there are 
times when I feel my patience has kind 
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of run its course with some of the 
Members of the other body, but the 
rule exists, and I have always tried to 
live up to it. I think it is a good rule . 

Let me ask the Senator one question 
while he is yielding. Why will the Sen
ators not offer their amendments? 
They cannot offer them to the con
ference report, but we could vote the 
conference report up and then Senators 
could offer their amendments. Why 
does the Senator not vote for the con
ference report and then offer his 
amendment? He has that right. Is he 
concerned that he would not have the 
votes to carry the amendment? 

Mr. WALLOP. Mr. President, re
claiming the floor, and in response to 
the Senator from West Virginia, first, 
let me say I did not think it was pejo
rative to call the chairman of the 
House Interior Committee Acting Sec
retary of the Interior when the Senator 
from West Virginia is the one who says 
he will not yield under any such cir
cumstances. That is all I meant by it. 

Mr. BYRD. What did the Senator 
from West Virginia say? 

Mr. WALLOP. You have said, as I un
derstand it--

Mr. BYRD. Mr. President, I think we 
should address each other through the 
Chair. 

Mr. WALLOP. Mr. President, the 
Senator from West Virginia has said, 
as I understand it, that there is no 
yielding in the House; that Chairman 
MILLER has made it clear that there is 
not going to be a change. 

Mr. BYRD. The Senator is wrong. I 
have never mentioned the Member's 
name whose name has just now been 
mentioned. Not the Senator from West 
Virginia. 

The Senator from West Virginia said 
the House, in the opinion of the Sen
ator from West Virginia, will not yield 
on this matter because the House has 
already voted 3 to 1 twice. That is what 
I have said. I have not alluded to any 
particular Member in the other body. 

Mr. WALLOP. Well, Mr. President, it 
became, I think, obvious to those of us 
listening to the debate, that is pre
cisely what was intended. I believe the 
Senator from Nevada has used the 
name and has been that specific. If it 
was not the Senator from West Vir
ginia, I apologize. There was no doubt 
in my mind that is to what he was re
ferring. 

Mr. BYRD. Mr. President-
Mr. WALLOP. Mr. President--
Mr. BYRD. If the Senator will yield. 
Mr. WALLOP. Is the Senator request-

ing me to yield? 
Mr. BYRD. Without losing his right 

to the floor. The wicked fleeth where 
no man pursueth. This man has never 
pursued by naming any Member of the 
other body. 

Mr. WALLOP. Mr. President, I have 
just said I yielded on that point to the 
Senator from West Virginia. I conceded 
it, but others on your side have, includ-

ing the Senator from Nevada-! only 
said it was absolutely clear to the Sen
ator from Wyoming of whom the Sen
ator from West Virginia was speaking 
when he said the House would not 
yield. 

(Ms. MIKULSKI assumed the chair.) 
Mr. WALLOP. Madam President, let 

me conclude. We have good, honest, 
hardworking Americans here that are 
not just ranchers. They are westerners. 
They are our constituents. They make 
the economies of small towns function . 
They educate the children of ranchers 
and merchants alike and, yes, Madam 
President, they educate, without much 
compensation, the children of the per
sonnel of the Bureau of Land Manage
ment, and the Forest Service, and 
other Federal employees. And, yes, 
Madam President, they provide the po
lice powers, and the fire prevention, 
and the other kinds of things that are 
necessary for civilized society. They 
are good .A-mericans. They are western
ers. They are not greedy ranchers. 
They are not corporate interests. They 
are not dripping with Federal largess. 
They are our people, and if the message 
has not been delivered clearly, our peo
ple deserve a defense and, by thunder, 
they are going to have it. 

I yield the floor. 
Several Senators addressed the 

Chair. 
The PRESIDING OFFICER. The Sen

ator from Nevada. 
Mr. REID. Madam President, I men

tioned this morning that in a few days, 
Halloween would be here. Well, in the 
U.S. Senate, it has arrived early be
cause we are not talking fast. For ex
ample, we keep throwing around here 
40,000 permittees. To be exact, Madam 
President, there are 18,822, more than 
twice under what the Senator from Wy
oming suggests. 

I also think it is time we start talk
ing fast. When our Constitution was es
tablished, they set up three separate 
but equal branches of government: the 
judicial branch, the executive branch, 
and the legislative branch. 

Those of us in the Senate may not 
like it, but we have a bicameral legis
lature. We have the House of Rep
resentatives., who has the same ability 
to pass legislation to us that we have 
to them. We cannot pass legislation un
less they agree to it, and they cannot 
pass legislation unless we agree to it. 

I do not think Secretary Babbitt is 
some heretic when he tells people that 
it is up to the House of Representa
tives; the negotiating is out of his 
hands. That is not something that is 
bizarre. The fact of the matter is, the 
House of Representatives, on two sepa
rate occasions, overwhelmingly stated 
its position on this issue, on a vote the 
first time of 314. The second time, they 
picked up steam and got up to 317. By 
a 3-to-1 margin they approved this 
issue. _ 

My friend from the State of New 
Mexico stated that there should be a 

hue and cry supporting their position. 
The hue and cry is just the opposite all 
over this country-all over this coun
try. 

Madam President, we need to look, 
and we have on this floor on other oc
casions, at the editorial support for 
this amendment from Western States. I 
always include first, of course, the 
State of Nevada with editorial support 
from a Reno newspaper, a Las Vegas 
newspaper, but we also had editorial 
support from a newspaper in Wyoming, 
newspapers in Denver, and Salt Lake 
City. And today, there is a new one 
from a newspaper in Great Falls, MT, 
which says among other things: 

Frankly, the Senate compromise doesn 't 
seem unfair. 

It would increase grazing fees to S3.45 per 
" animal unit month" from the current $1.86. 
An animal unit month is the forage needed 
to feed a cow and calf or five sheep for a 
month. 

Babbitt had proposed a grazing fee of $4.28 
per AUM, phased in over 3 years. Baucus is 
comfortable with the S3.45 figure but wants 
it to be phased in over 6 years. 

This is a Montana newspaper. 
But the Government can't go on losing 

money on this program. The Senate should 
go ahead with a compromise that seems a 
reasonable way to allow the program to 
break even. 

I have stated many times, Madam 
President, on this floor that even the 
$3.45 after 3 years will not allow the 
program to break even. In fact, in 1981, 
the grazing fee was $2.31. We have been 
going downhill. Now it is $1.86. So from 
1981 to 1993, 12 years, the grazing fee 
has gone down, not up. There are costs 
of administration to the taxpayers of 
this country. We may not like them, 
but it is a fact. It is a Federal program 
and there are people who work for the 
Federal Government who administer 
the program. We have been losing sig
nificant money as taxpayers every year 
on this program, every year. We are 
going further and further in the hole. 

I would also suggest, in addition to 
the editorial support from all over this 
country, there is editorial support 
coming from nonwestern States now
for example, in today's Washington 
Post. This is something that the Presi
dent pro tempore of the Senate, the 
chairman of the Appropriations Com
mittee, has alluded to on several occa
sions. There is a time for a filibuster. 

But, Madam President, what the 
newspaper is saying, and what Mem
bers of the other body are saying, is it 
not about enough? Is it not enough 
that everything which comes over here 
that an individual or two does not like, 
he pats his friends on the shoulder and 
says, "Can we get 40 votes on this? We 
will hold this up." And they have done 
a good job. They have held up this, 
they have held up that. They continue 
to hold up things. It is time, as indi
cated in this newspaper column, we get 
down to legislating, get down to fair
ness. Let the majority rule at least 
part of the time. 
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We have 18,000 permittees holding up 

an Interior bill of some $14 billion. 
That is wrong. There are programs that 
need to go forward in this country. 

We keep hearing talk about 14 west
ern Governors. This is part of the Hal
loween facade that we are working on 
in this Chamber. There are a number of 
examples, but let me refer to the State 
of Washington. This morning, one of 
the Senators referred to the junior 
Senator from the State of Washington, 
saying your Governor signed this let
ter. The fact is only two Governors 
signed the letter, and in fact in the 
RECORD today the Senator from Wash
ington, the junior Senator from Wash
ington entered a statement that says: 

There have been numerous references in 
this debate to the western Governors' Asso
ciation and its position on grazing reform. I 
would like to clear that up. The Governor of 
Washington, who is a member of the associa
tion, was asked to sign the letter mentioned 
by the Senator from Wyoming. Not only did 
the Governor of Washington decline to sign 
the letter, but neither he nor his staff took 
part in drafting the letter. I have been ·in 
contact with him about this. I can assure all 
my colleagues that he shares my very strong 
view that it is inappropriate to continue de
laying passage of the Interior appropriations 
conference report. 

To underscore the Senator from Nevada's 
point regarding the disposition of the other 
body on this question, I also note that Mem
bers from the State of Washington voted 7 to 
1 in favor of the motion by the ranking mem
ber of the House committee to instruct the 
conferees. The motion passed by a vote of 314 
to 109. 

As I indicated, it later even got three 
more votes. 

Mr. President, we must deal with 
facts. We are dealing with a lot of de
laying tactics, trying to change the 
issue, trying to frighten people. I am 
totally confident that the people of the 
State of Nevada who are involved in 
grazing are protected with my amend
ment. 

Why do I say that? Because it is very 
clear, Madam President, that the alter
native that has been proposed by Sec
retary Babbitt is more severe. It calls 
for a grazing fee of $4.28 with an in
crease at the end of the 3-year period of 
25 percent. Mine is at $3.45 with only a 
15-percent increase up or down at the 
end of the 3-year period. We have pre
vented, by law, some of Secretary 
Babbitt's rules from going forward. We 
have also modified some of his other 
rules. 

So this is fair. The people of the 
State of Nevada involved in ranching 
have a better deal with the Reid 
amendment than with the Babbitt pro- · 
posal. I would also suggest that in con
ferring with ranchers from the State of 
Nevada, they acknowledge that. I re
ceived a letter yesterday from the 
former president of the Nevada State 
Cattlemen's Association. He said he 
understood this. 

I think it is time we recognize where 
we are. My friend from the State of 

Wyoming said that he prays for a reso
lution, a compromise. As I have said on 
this Senate floor, without mentioning 
House Members' names, to my knowl
edge, the House has said on numerous 
occasions what they think should be 
done on grazing. We may not agree 
with what they have concluded by a 3-
to-1 margin, but they are part of the 
Congress set up by the Founding Fa
thers of this country, and they have 
equal right to an opinion. They have 
opined that the amendment which has 
been adopted and is now a part of this 
conference report is what they feel 
should be the law of this land. 

Madam President, we have the best 
deal we are going to get. I hope that we 
do not filibuster, delay, stall this mat
ter until we wind up getting all of what 
Secretary Babbitt recommended in Au
gust this year. I think that would real
ly be unfortunate. 

There have been a lot of questions 
raised on this floor this afternoon, but 
let me repeat, the compromise is fair. 
It ends gridlock. 

This matter has been going on, 
Madam President, since 1976. If we ap
prove this conference report and this 
amendment, next year, there will not 
be a sound on this Senate floor or in 
the House about this issue. It will be 
gone, resolved. 

Under this proposal, fee hikes are 
held to a minimum. In fact, this pro
posal, as I have mentioned earlier, still 
subsidizes the use of public land. I am 
willing to do that. We have scaled back 
Secretary Babbitt's fee hike by some 40 
percent. And under this proposal 
ranchers can obtain loans. There will 
be certainty. They can buy and sell 
property. The rights to water and 
range improvements are protected. 

I want everyone within the sound of 
my voice to understand there is noth
ing radical, there is nothing unusual, 
about the amendment. I say that be
cause there is not a thing in my 
amendment that is not already in
cluded in the Forest Service regula
tions. Some of them have been in effect 
since 1906. 

I also suggest to the Members who 
are interested in this issue that we pre
vented Secretary Babbitt from going 
forward with some of the things that 
would make the BLM track with the 
Forest Service. There is nothing un
usual about what we have done. We, in 
effect, have done what the Forest Serv
ice has been doing for a long. long 
time. They are under the Department 
of Agriculture. This is under the De
partment of the Interior. 

I would also remind the Members of 
this Senate that there has been a lot of 
talk about range improvements and a 
lot of talk about water rights. BLM 
was treated just like the Forest Serv
ice up until 1983-I have forgotten the 
exact date-when Secretary Watt came 
along and said we are going to change 
things. We are not going to have the 

Bureau of Land Management like the 
Forest Service. We are going to allow 
ranchers to prove up on their water 
rights and they will own it. They will 
have ownership of the range improve
ments. 

Secretary Watt did that. We did not 
have any hearings then. They did it ad
ministratively. No one complained at 
that time about that. But the fact of 
the matter is that this amendment 
takes into consideration that fact, and 
we have grandfathered in, and we have 
told everyone they have a water right, 
that it has been proven, they can keep 
it, give it away, whatever they want. 
And the same with range improve
ments. 

We simply are bringing the BLM reg
ulations into consistency with the For
est Service. We have been working on 
this issue for ages. Is anyone to suggest 
that, "There have not been hearings, 
we want another year; is that asking 
too much?" 

In 1976, Madam President, maybe 
that would not have been asking too 
much. But we are no longer in 1976. 

It is never a good time to do this 
issue. I have been here now for 7 years. 
Each year in the appropriations bill it 
is never the right time. The author
izers refuse to do it. They have refused 
to do anything for over a decade now. 
So now what we are presented with is 
the fact that the Appropriations Com
mittee took care of this issue, because 
every year it is forced on them any
way. We have done it in a reasonable, 
responsible manner. 

But the fact is, Madam President, the 
other body, even if we do not like what 
they did, they did it by a 3-to-1 margin. 
And they, as I have mentioned pre
viously, have as much legislative clout 
and power as the famous U.S. Senate. 
The famous House of Representatives 
can do anything we can do, and they 
have done it in this instance. 

Grazing has been studied to death. 
This morning, I could not walk down 
this aisle because we had all the re
ports stacked here; 376 General Ac
counting Office reports, university re
ports, reports from all kinds of think 
tanks, and congressional hearings-376 
of them-average 2 committee hearings 
per year on grazing, hundreds of stud
ies. 

Despite all these studies and the 
hearings, the bottom line is that noth
ing has been accomplished. No change 
in the law, no change in regulation, no 
change in policy. Why? Because there 
are certain institutions and certain in
dividuals who want no change, period. 
Underscore it, underline it, no changes. 
That is what they want. That is what 
they have gotten. 

Now the time has come that we must 
make a decision, make a decision 
whether you are going with Bruce Bab
bitt and all his regulations or whether 
you are going with REID, which is a 
reasonable compromise for the ranch
ers. 



26170 CONGRESSIONAL RECORD-SENATE October 26, 1993 
This is unusual that you would have, 

Madam President, the National Tax
payers Union supporting an amend
ment along with all the conservation 
groups in the country. Not a bad reason 
to support cloture in this instance. 

Cloture is going to be voted on again 
Thursday. After that cloture vote, I do 
not know. I doubt seriously if we will 
get another CR from the House of Rep
resentatives. Remember, the President 
can want a CR, we can want a CR, but 
if our friends in the other body do not 
want one, we do not get one because 
that is how the Founding Fathers set 
up our country. 

I think that would be a shame that 
18,800 permittees who are going to get 
a better deal under my amendment 
than they would under Babbitt, are 
going to be the fodder for closing up 
this Government, to try to embarrass 
the President of the United States. It 
will not happen. I think those who are 
pushing that issue are making a mis
take. 

Already, Madam President, as I have 
indicated in my remarks here this 
afternoon, we had wide-ranging edi
torial support for this amendment. 
Why? Because it is fair. It is the right 
thing to do. It is time the American 
taxpayer should not be asked to put up 
money, money, money, tax dollars to 
fund another year of studies and hear
ings and administering this program. 
The changes are simple. They are 
straightforward. They have been tested 
by the Forest Service. It is time to 
break gridlock and to act on this issue. 

I think it is also important to recog
nize that the Secretary of the Interior, 
who has taken a real battering in this 
Chamber-and I am sorry to say here is 
a man who was Governor of a Western 
State, attorney general of a Western 
State, who is an expert on water rights; 
he came to the State of Nevada as a 
private attorney representing rural Ne
vada when Las Vegas was trying to 
grab water rights from rural Nevada
it is an unfair characterization of Sec
retary of the Interior Bruce Babbitt; 
that his hands are tied. 

He fully supports this compromise 
and thinks it is fair and reasonable. 
What is, I think, a valid observation is 
that he cannot go to tell the House of 
Representatives what to do any more 
than he can tell us what to do. He lives 
downtown with the rest of the execu
tive branch of Government, and it is 
there that the executive branch of Gov
ernment determines what the policy of 
this country should be and then sub
mits it to us. That is the bicameral leg
islative nature of the Senate and the 
House. 

Water rights, the changes that we 
have in this amendment simply undo, 
for lack of a better word, the changes 
made unilaterally by James Watt a 
decade ago. There is twice as much 
Forest Service land as there is BLM 
land and, for example, in the State of 

Montana, I do not see anyone fighting 
the Forest Service for what they have 
done. Grazing permittees have only the 
privilege, have had only the privilege, 
to file for water rights for 11 years in 
the entire history of the Federal graz
ing, and only on land managed by the 
BLM and we are protecting them. They 
are being grandfathered in. 

Property values will not be adversely 
affected. In fact, it will put some cer
tainty into the law. It will allow graz
ing fees to go forward on an incremen
tal basis. They will know what is com
ing next year. They have not known for 
a decade what is coming next year. 

The provisions in the Babbitt pro
posal threaten permit value, changing 
tenure, and changing provisions not in 
this amendment. Remember we are 
talking about public land, land that be
longed to us all. Those ranching lands 
are lands that must be shared with the 
ranching community and others. It is 
truly multiple use. That is the way it 
should be. 

So I would suggest to my friends on 
the other side of the aisle, the time has 
come that this matter should be ac
cepted. The conference report should be 
accepted. The amendment should be 
accepted and we should start working 
with the executive branch of Govern
ment at that time to make sure that 
those concerns that people have are 
fully aired with the Secretary of the 
Interior. 

We will be happy to work with the 
Secretary. We will be happy to work 
with my friends on the other side of 
the aisle if they have some concerns 
that the Secretary can alleviate. We 
can do that, but we cannot demand 
from the House of Representatives 
what they do. We can work with the 
Secretary. 

I yield the floor. 
Mr. DOMENICI addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. DOMENICI. Madam President, 

let me again this evening, as we wind 
up, thank the Senators who once again 
supported the Senator from New Mex
ico and others in an effort to make our 
point by not voting cloture and cutting 
off debate on the bill. 

I want to make a few comments 
about the next few days and even the 
foreseeable future as it pertains to the 
Interior Department. First, I under
stand that every time we get down to 
the wire on a situation like this, so.me 
people, quite properly, call to our at
tention what might happen under the 
worst-case scenario. 

I gather it is being said that the en
tire Department of Interior may be 
closed down. I do not want to talk 
cavalierly about it because that is seri
ous business. I would be surprised, in
deed shocked, if the Senate or House 
sat by and watched the Department 
close down. I have been here when we 
did not have a continuing resolution 

for any of Government. We were on a 
CR for all of it. We would threaten that 
the whole Government is going to be 
closed down. I think one time or two, 
we did that for a half day or so, only to 
find a way to get out of that situation, 
which was well beyond the 
contentiousness that caused the situa
tion to arise. 

So I know the word is going out that 
this might cause the Department of In
terior to close down, and perhaps in the 
next 36 or 48 hours, we will be hearing 
from constituents within the Depart
ment. saying we ought to close this de
bate down because their Departments 
are going to be closed. I think it is ex
tremely early to pass such judgment on 
this debate and, in particular, when 
you consider the significance of it for 
the future of the West. 

I believe we were bound this year 
when the Secretary of the Interior 
started out with a whole new set of 
regulations, which were going to be fol
lowed by an Executive order, without 
any public hearings, to change the re
lationship of the public lands to the 
ranchers and small communities of the 
West. I think we were bound to get into 
this situation, and I continue to be op
timistic that we are going to find a 
more logical and reasonable way out of 
this than to close down the Depart
ment, No. 1; or No. 2, to accept the re
lationship changes that are in the Reid 
bill that have apparently been accepted 
by certain Members of the U.S. House 
of Representatives. 

I think we can do better. I remind 
Senators how this all started, and I 
will go into a bit of detail. First of all, 
a continual carping that this is 
gridlock puts the Sen a tor from New 
Mexico in a position where I cannot 
even understand what the word means 
anymore. The Secretary of the Interior 
proposed scores of new regulations, 
new rules, to be followed by an Execu
tive order, none of which have had a 
hearing in the Senate. There is no bill 
here proposing it. Yet, when we come 
to the floor and beg the Senate to 
stand for fairness and give us 1 year for 
hearings, we are confronted with 
gridlock as the argument against us. 

When it comes to grazing fees, we are 
all ready to acknowledge that we have 
been at loggerheads, except even dur
ing this year, before the Secretary pro
posed as part of his administrative 
powers to change the grazing fees, we 
had two distinguished Senators offer a 
grazing fee bill that changed those; and 
indeed we ought to move ahead with 
some hearings on those. They do not fit 
everybody exactly right, but to show 
that there was not even necessarily 
gridlock there, I cite that for the edifi
cation of the Senate, because it is abso
lutely true. 

What happened after the Secretary of 
Interior proposed a very grandiose plan 
to raise the fees-in fact, to raise them 
a dollar more than the distinguished 
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Senator from Nevada, [Mr. REID] has 
proposed. And when he proposed all the 
regula tory changes that he was going 
to put in effect, in due course, the U.S. 
Senate-in fact, I must admit here that 
I had great help from the Senator from 
Nevada. This body said: That is not 
fair. That is all we said. It is encap
sulated in a very fancy word, a "mora
tori urn" for 1 year. All we said was-59 
Senators agreeing-we ought to have a 
year to look into these major changes. 

Madam President, to go from that 
point to where we are being told you 
are going to accept changes now writ
ten in to law that do many of the things 
that we were demanding and asking 
and begging for 1 year to have hearings 
on, seems to me to be rather unusual, 
especially when those of us who want 
that year are to be blamed for delaying 
things. 

I know the distinguished chairman of 
the Appropriations Committee indi
cated we should not speak of Members 
of the House in any personal-type 
terms. But I submit once again that to 
go from where we were in the U.S. Sen
ate to entering into an agreement of 
the type that was entered into with 
members of the U.S. House Interior 
Committee, and to say then to the Sen
ate that you have to adopt that, and 
then to say on the floor of the Senate 
that this has now gone through the leg
islative process, I mean, if you are 
looking for Halloween and goblins, that 
is one; to say this has been through the 
legislative process because one or two 
or three House Members and one dis
tinguished Senator have gotten to
gether with the aid and assistance of 
the Secretary of the Interior on an ap
propriations bill-drafted, redrafted, 
and redrafted, because we got three 
versions of these 19 pages of new regu
latory authorizing language statutes, 
to get together and do that, and then 
to have appropriators-in all deference 
to the occupant of the chair, the appro
priators are not authorizers. None of 
them even know what this amounts to. 
There may be one or two. 

But they adopted it because it was 
proposed by the U.S. Senate, under the 
leadership of Senator REID, that we do 
this instead of the 1-year fairness-fair
ness-holding up of the implementa
tion of the Secretary's proposal. And so 
the House said: We will take it. 

Far be it from this Senator to specu
late what anybody knows or under
stands. But it does seem to me that the 
appropriators clearly accepted this 
proposal on the House side, because 
House Members of the authorizing 
committee told them they should. Is it 
not interesting that the very day this 
happened, the House is otherwise feel
ing its oats about nonauthorization on 
appropriations? The very same day, in 
writing, come letters from the very 
same people saying: Do not authorize 
on appropriations. Very interesting. 
But when it comes to the ranchers of 

the West, who wanted nothing more 
than 1 year to have hearings on what 
these laws would mean, it is all right 
to authorize, and then to excuse our
selves because we do not want any 
more gridlock. 

I repeat: The grazing fees can be 
worked out. It does not mean anybody 
can get exactly what they want, but 
they can be worked out. The part that 
cannot be worked out is to unilater
ally, without any hearings, in an ap
propriations bill, change all of the 
rules, all of the interests. all of the 
proprietary rights, and to come to the 
floor and say it does not mean any
thing, it is not important, because we 
are grandfathering; 

Well, today we had a new Governor 
added to the list, because the Governor 
of Colorado saw what the water lan
guage is. What did he say? That Gov
ernor of Colorado said: 

These are farfetched water rules; they go 
everywhere. They are going to close down 
recreation water in our State, and even some 
water that is being used for drinking water. 

Our Senator from Colorado, Senator 
HANK BROWN, has been saying that. 
Some in this place roll their eyes up 
when he talks about it. 

They cannot imagine that in the 
guise of grazing fee changes and lan
guage changing the rules and the 
rights, they cannot believe that we 
have expanded the water rights issues 
in our State such that reservoirs can 
be closed down around our State. And, 
indeed, they do not even have to be in 
the West. But the Governor from Colo
rado believes it now. 

The Governor from New Mexico, one 
of the very early supporters of our 
President, came out-and we read it; 
we put it in the RECORD today-saying 
this series of changes will hurt the 
West; it is not necessary and it is not 
fair. I am just summarizing and in my 
own way putting my words to his. His 
were far more descriptive, but I believe 
that is a matter of record. 

I believe tomorrow, Madam Presi
dent-and I say to my friend from N e
vada-tomorrow there will be water en
gineers from across America. They 
found out about this language on pages 
18 and 19 of this huge new authoriza
tion text. They found out about it, and 
they are going to send up their expec
tations, their conclusions, as to what 
these water rights changes might 
mean. 

It is not going to be: Do not worry 
about it; it does not mean anything. It 
is going to be far more than that. It is 
going to be: Did you understand and do 
you know how farfetched and what a 
big impact these water regulations 
might have on the West and, indeed, 
beyond the West? 

Why do we have to do this? Why do 
we have to do this, when the U.S. Sen
ate started out the year and the bill 
with a very simple proposition? I am 
sorry that it has such a big name, such 

a powerful sounding name-mora to
ri urn. All it meant was for 1 year, do 
not take any action to change the 
rights, the privileges, the proprietary 
interests of the grazing permittees
their rights, their right to appeal, their 
right to have advisory groups, and all 
of those things. Just give them the 
year. That is what the Senate voted. 

Think what we got in exchange for 
that. In exchange for that, we got 
many of those regulatory schemes 
written into law where they are not 
even going to be done by the executive 
branch after hearings. They are now 
law. We have now written into law the 
future of all of the improvements on 
BLM land heretofore built by, paid for, 
and owned pursuant to regulation by 
the permittees. That is all going to 
change. 

But do not worry about it, some peo
ple say, because it is only changing in 
the future. Well, what happens in the 
future, Madam President, when the 
grazing property improvements are not 
going to belong to nor be paid for by 
the grazing permittees? Are they going 
to volunteer to pay anyway, even 
though they have no proprietary inter
est? I doubt it. 

Who is going to have to pay for it? 
My guess is, if this becomes law, the 
U.S. Gov~rnment is going to have to 
pay for it. They are goi:n,g to have to 
come along and have a brandnew pro
gram to share in the expenditures. 

Then who is going to police it? I 
think we are going to come back and 
have a whole new regulatory scheme to 
police it. 

I can go on and on. But the truth of 
the matter is that if, indeed, the Inte
rior Department closes down and does 
not have money to operate come Fri
day, and that goes on for a day or half 
a day or a week-and, again, I do not 
believe it is going to, but if it does-! 
know my good friend, the chairman of 
the Appropriations Committee, talked 
some time ago on the floor about the 
blood coming off the sword that he was 
referring to in some historical terms 
that only he is such an expert at. I do 
not even want to touch it, other than 
to say I do not believe the blood will be 
on the hands of those of us who want 1 
year of fairness to have hearings. If it 
closes down, it will be on those who in
sist that no changes can be made from 
this agreement that was reached to 
take the place of a simple little 1-year 
moratorium-a 1-year moratorium. 

Frankly. I believe there are those in 
good faith, and I think my friend from 
Nevada is one of those, who thought 
you have to do this now or you will 
never get anything done that has even 
a semblance of being fair to the ranch
ers. 

Madam President, I do not have that 
lack of confidence in the authorizing 
process. I will risk Senator BENNETT 
JOHNSTON's and Senator MALCOLM W AL
LOP's authorizing committee here hav
ing 6 months or 8 months to bring in 
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real experts. And instead of us having 
to believe those within the Interior De
partment who say it will not harm 
anything, and maybe not even believ
ing the rancher who says it is going to 
harm them immensely, let us get the 
facts. 

Frankly, I do not think we yet have 
made the case that in the Western 
States of the United States, on Bureau 
of Land Management land, western 
American families for decades have 
built on grazing permits with their own 
land, with some small portion of State 
land, with their own water rights, have 
built improvements on them and, yes, 
even had enough security out of that to 
build a nice house which became their 
home, and the asset value of that fam
ily was the sum total of all of it. 

There are some, and I say this with
out any fear of being wrong, who for 
years have been saying there should be 
no value in those lands. Those citizens 
who occupy that, even if it is for dec
ades and even if it is for two or three 
generations, should have no real value 
in their families for that grazing land 
which belongs to the public, even 
though when put into a permit has car
ried sufficient vested rights to create 
an estate upon which they can borrow 
money to grow and prosper and even 
build decent homes and improvements. 

There are some, and I am not saying 
they are in this body, who say that it 
should not be that way. That estate 
that we speak of, that even the Inter
nal Revenue Service has taxed in the 
past-and I know that from constitu
ent work-has had a value that is sig
nificant to keeping the western way of 
life alive. 

I want to close with a couple of com
ments, because there are many beyond 
the floor of the Senate and the staff 
here who listen and wonder what is the 
budget of this all about, especially 
since the Taxpayers Union has entered 
this fray. To the best of my ability, I 
have tried to determine how much ad
ditional revenue will go to the U.S. De
partment of the Treasury when the fee, 
which is $1.86, goes to $3.45. It turns out 
it is about $19 million. 

So for those who think this is a truly 
monstrous add-on to the Treasury that 
we ought to be getting, let us put it in 
perspective. It is $19 million. 

Madam President, in addition to 
that, the truth of the matter is that 
there is nothing about current Amer
ican budget policy that says we are 
going to spend 1 cent less. We are going 
to take $19 million and put it into the 
budget and spend every bit of it . And 
anybody who wants to say to the Tax
payers Union, which I think is mis
taken on this one, to say it any dif
ferent, then I would like to see budget 
information that says this is going to 
do anything other than give us $19 mil
lion to spend somewhere else in Gov
ernment. In fact, it will. It is going to 
be spent. There will be no tradeoff say-

ing now that you have this, can you re
duce taxes somewhere, or something 
like that? That will not even be consid
ered. 

Madam President, let me close by 
saying I do not know where this goes 
day by day. That is what we are work
ing on. I know I should not be telling 
anybody beyond myself what they 
ought to do. But I believe it is time for 
the Secretary of the Interior to sit 
down and work to see if we cannot get 
a grazing fee solution, and then I think 
everybody from the President on down 
ought to just say now, look, the ranch
ers are really not asking for too much 
when they say just take 1 year before 
we put in all these new rules. Do not 
take away anybody's power; just say do 
not do anything for 1 year. 

If you cannot work out something by 
law up here, it is back to ground zero a 
year from now. And you have not taken 
away any authority and you have not 
sent a signal, a real, live signal, to 
rural western America that they do not 
count enough to even have a chance to 
appear in a formal committee hearing 
in the U.S. Senate and U.S. House, with 
perhaps a family member along to 
make the case to state their facts, to 
tell us what it is going to mean; and 
yes, Madam President, maybe, if they 
can afford it, to bring along an econo
mist who understands, from one of the 
ag schools, .to tell us what it is going to 
do to the West when we squeeze every 
bit of value that grazing permits add to 
the estate of a rancher. 

When you have it down to that blood 
zero, what is it going to mean? 

I think we might be shocked at what 
we are going to hear. I can tell you 
this. It is not going to mean that peo
ple with a lot of money and big cor
porations are not going to still be in 
business. It is going to mean that all 
those small ranchers, those middle
sized ranchers are out, and it also is 
going to mean-and let me try to use 
some practical terms. 

Here is a 200,000-acre unit ranch and 
the title is absolutely owned by a 
ranching couple, and yet the rest is 
grazing permits from the Federal Gov
ernment and the State. Do you know 
what is going to happen? That land 
that they own absolute is going to be 
on the market, except it is not going to 
be on the market to be a ranch, be
cause it will not be worth it. 

We will have squeezed any value that 
the grazing permits bring to it, and it 
will be there to cut up in parcels, to be 
doled out, to be bought by others, and 
the West will be different. But it will 
not be different like those who now 
want these changes think. It will be 
different as I have just described it; it 
will be less public use, it will be less 
rural, rather than more. 

And then there is no doubt in my 
mind, as I look at this, to where we are 
going to go; that there is just one 
basic, fundamental proposition, and it 

is that you cannot be unfair to even 
27,000 permittees, their families, and 
the small towns that they support and 
aid and help and are members of and 
citizens of. You cannot deal them out 
on the basis that that is just the way it 
has to be, because some group has de
cided here in the Congress that we are 
going to change all.this. 

Now, if I really thought the range
land of this country was in deplorable 
shape and we needed more intervention 
by bureaucrats, I do not know if I 
would be on my feet. 

But I close tonight by saying: What 
is this all about? When the Department 
of the Interior's own internal memo 
says Bureau of Land Management 
only-not talking about the Forest 
Service. People keep bringing the For
est Service into this debate. The Forest 

. Service is completely different. They 
have better lands. Most of their lands 
are not grazed year around and, indeed, 
most of their lands are not interspersed 
with private lands and State lands; 
completely different. 

But, when the Department of the In
terior's own internal memos say the 
quality of the range on Bureau of Land 
Management land is as good as it has 
been in 100 years; they have even said 
it better than that: It is in the best 
condition it has been in 100 years, what 
is all this about, these requirements 
that we move next week to change the 
relationship between the rancher and 
the land? To what end? Because we 
have just decided that 'we do not want 
them to have any property rights in
terest, any estate interest, any value, 
any ability to bring their family up 
there and raise and own something, 
part of which is the permits that per
mits them to live and make a living. 

I, frankly, believe we have to ask 
that question-to what end? 

I think there are some who -have a 
different motive. Multiple use has been 
the way we have governed our public 
domain. You can use it for recreation, 
for grazing, for mining, for timbering, 
all in a reasonable way, but all in some 
way meshed together in an appropriate 
quilt that makes it valuable to every
one. 

There are some who do not want that 
anymore. And I do not say the Sec
retary of the Interior, but I say, with
out any equivocation, there are many 
in his department that truly do not be
lieve multiple use, as we know it, as it 
has been practiced for decades, as epi t
omized in the language of the Taylor 
Grazing Act of decades ago, there are 
many who do not want that and want 
to find a way by regulation to do away 
with it. 

I must do my share to at least ask 
that we consider, through the Sec
retary, through the chairman of our 
Appropriations Committee, even 
through the White House, to get that 
one bit of fairness, to wit: 1 year before 
you implement these nonfee issues so 
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we can have some hearings and get to 
the facts of equity or nonequity as 
they may exist. 

I yield the floor. 
Mr. CAMPBELL addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Colorado. 
Will the Senator withhold? The Chair 

needs to make one quick announce
ment. 

TREASURY-POSTAL 
PROPRIATIONS 
FERENCE REPORT 

SERVICE AP
BILL-CON-

The PRESIDING OFFICER. Under 
the order of October 21, 1993, the Sen
ate, having received a message from 
the House that the House has agreed to 
Senate Concurrent Resolution 48, as 
adopted by the Senate, the conference 
report accompanying H.R. 2403, the 
Treasury-Postal Service appropriations 
bill, is considered to have been adopt
ed, and the motion to reconsider is laid 
upon the table. 

Mr. DECONCINI. Mr. President, I am 
pleased to bring before the full Senate 
the conference report accompanying 
H.R. 2403, the Treasury, Postal Service, 
and General Government Appropria
tions Act for fiscal year 1994. The bill 
as reported from conference committee 
totals $22.5 billion. This amount is $382 
million above the Senate-passed bill; 
$170 million less than the House-passed 
bill; and $7 million above the fiscal 
year 1993 enacted level. The reason for 
the increase above the Senate-passed 
level is that in conference we agreed to 
provide an additional $347 million in 
mandatory funding for the Govern
ment's payment for employee and an
nuitant health insurance benefits. This 
change was made to ensure that em
ployees and retired employees do not 
pay unintended increased costs for 
their premiums for health insurance 
under the so-called Phantom Six for
mula. 

For domestic discretionary spending, 
the bill as reported from conference is 
$34 million above the Senate-passed 
bill. Mr. President, the Senate-passed 
bill included an across-the-board cut in 
all domestic discretionary accounts to
taling $173 million. This conference re
port restores only 20 percent of the 
amount cut in the amendment spon
sored by Senator LOTT. It is a very lean 
bill-! want my colleagues to listen 
again, this bill is only $7 million above 
the 1993 enacted level. It is the closest 
thing to an actual freeze spending bill 
that this body has ever voted on and I 
hope my colleagues on both sides of the 
aisle give due recognition to the fact 
that this was not an easy task to ac
complish. 

In the interest of time, I will not go 
into great detail on each account in 
the bill. Suffice it to say, that for vir
tually every account, the conference 
report reduces funding below the Sen
ate recommended levels. There are no 

amendments in disagreement. We 
worked very closely with the House to 
reach consensus on all of the amend
ments without disagreement. Obvi
ously, we had to make sacrifices and 
weren't able to work the Senate's will 
on every item. However, the bill as re
ported from conference, is a good bill. 
It recognizes the importance of law en
forcement and tax collection programs 
while meeting the Government's defi
cit reduction goals. 

NATIONAL PARTNERSHIP COUNCIL 

The conference report includes a pro
vision permitting the administration 
to establish the National Partnership 
Council. The conferees recognize that 
the council may be established under 
current law with single agency fund
ing. 

REVENUE FORGONE 

Mr. President, I am happy to report 
that this conference report contains re
forms that will eliminate revenue for
gone appropriations for all but free-for
the-blind and overseas voting rights. 
These reforms will save the taxpayer 
approximately $500 million a year. 

I would like to take this opportunity 
to commend Chairman CLAY of the 
House Committee on Post Office and 
Civil Service for his ability to bring all 
parties to the table, overcome the 
many obstacles, and broker a com
promise to eliminate the bulk of the 
revenue forgone appropriations. This 
compromise is a good solution and I be
lieve opens the door for future discus
sion on other issues, such as further 
eligibility restrictions. 

This conference report includes the 
House-brokered compromise with some 
minor changes made on the Senate side 
and agreed upon in conference. These 
changes include a "no rate decrease" 
for "flats" when revenue forgone is 
withdrawn. This change will create an 
additional savings of $45 million per 
year to the Postal Service. 

This language also preserves the ac
cess of publishers and book distributors 
to the library rate of postage when fill
ing orders from schools, libraries and 
colleges. This will ensure that these 
educational institutions, which ordi
narily must absorb the postage of ship
ping costs on their book orders, will 
continue to receive the benefit of the 
reduced library rate. 

The last change delays the imple
mentation of eligibility requirements 
until December 31, 1993. Many non
profit groups already have their Christ
mas rna terial printed and this would 
allow them to use these materials be
fore the new eligibility requirements 
are implemented. 

As I stated earlier, this is a good and 
fair solution that finally brings this 
annual problem to a satisfactory con
clusion. 

TONER CARTRIDGES 

Mr. President, the conference report 
language regarding the procurement of 

toner cartridges, inadvertently left out 
an introductory proviso which would 
have made a permanent statutory law 
change. The language included in the 
conference report is in tended to re
place the current statutory language in 
section 6962(j) of title 42 United States 
Code. 

RESIDENTIAL WOMEN/CHILDREN TREATMENT 
PROGRAM 

Mr. President, the conference report 
contains an earmark of $5 million in 
the Office of National Drug Control 
Policy's Special Forfeiture Fund for 
the residential women/children treat
ment program in fiscal year 1994. A ty
pographical error in the conference re
port inadvertently would have the 
funds for this program transferred to 
the Center for Substance Abuse Pre
vention. These funds should be trans
ferred to the Center for Substance 
Abuse Treatment, which is the agency 
which currently implements the 
women/children program. 

I urge adoption of the conference re
port. 

Mr. BOND. Mr. President, the Sen
ator from Arizona is to be congratu
lated for picking up where the House 
left off, and assuring that the revenue 
forgone appropriation is eliminated, 
and that nonprofit organizations are 
still protected from having their rates 
increased dramatically. 

As in any legislation as far reaching 
and complicated as this, there are 
bound to be some areas that are un
clear as to the real intent of Congress. 
One such area is the scope of the new 
eligibility restrictions for materials 
mailed third class. 

Clearly, we intended that commer
cial activities by nonprofits, such as in 
the sale of unrelated retail products by 
catalogue, should no longer enjoy the 
preferred rate. But what about situa
tions where third parties offer products 
or services, such as in a space ad in a 
nonprofit organizations' third class 
publication? I am especially concerned 
about newsletters put out by a church, 
or a local charity, for example, that 
might contain an ad for a local busi
ness. Does this legislation make such a 
newsletter ineligible for preferred rate? 

Mr. DECONCINI. The Senator poses a 
very troubling question. The new sub
stantially related test we have created 
in this legislation could be construed, I 
fear, to make the church newsletter in 
your example ineligible for preferred 
rates-a result we surely have not in
tended. In fact, we had thought that 
section 705(b) of the act-new section 
3626(m)(2) of title 391-would ade
quately address the problem. In any 
case, I believe that our intentions can 
be confirmed, and a clear answer given 
to your question, through reference to 
other sections of this legislation and to 
mechanisms the legislation estab
lishes. 

The legislation and that section in 
particular exempt periodical publica
tions which are sent by third class mail 
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from the substantially related test. 
This legislation does not restrict peri
odical publications, such as church 
newsletters, from carrying paid adver
tisements from other businesses. A 
church newsletter containing an ad for 
local business would still be eligible for 
the preferred nonprofit third class rate. 

Mr. STEVENS. Mr. President, it sad
dens me today to inform my colleagues 
that I will vote against the conference 
report on H.R. 2403, the Treasury, Post
al Service, and General Government 
appropriations bill. As a member of the 
Appropriations Committee, this is not 
a position I like to take. However, as a 
representative of the State of Alaska, I 
have no choice. · 

Let me first state that I support the 
bulk of the work done by my col
leagues. In particular, I compliment 
Senator DECONCINI for seeing to it that 
the Clay compromise to reform the rev
enue forgone subsidy was included in 
the Senate bill. As I stated on this 
floor during our initial consideration of 
this bill, I support the Clay language
! just don't think it goes far enough. 
The conferees apparently did not want 
to make any changes but there will be 
additional opportunities to address 
these problems. · 

But, the conference report before us 
today includes a provision which I can
not support and which will result in ir
reparable harm to my State and the 
Federal employees who carry out Fed
eral programs in my State. I am refer
ring to the decision to begin the phase
in of locality pay but eliminate the 2.2 
percent general pay comparability ad
justment. 

Mr. President, the annual com
parability adjustment benefits all Fed
eral employees, regardless of where 
they live. Locality pay is designed to 
provide additional compensation to 
some employees to bring them closer 
to the salaries earned by their private
sector counterparts. 

The conferees apparently decided 
that Federal agencies should be re
quired to fund only one of these pro
grams. That is an appropriate deci
sion-implementation of both pro
grams would cost Federal agencies $3.1 
billion. Unfortunately, · the conferees 
decided to eliminate the general pay 
adjustment and start the phase-in of 
locality pay. That seems lop-sided to 
me. This decision will mean that Fed
eral employees in my State, which was 
excluded from the locality pay provi
sions, will not receive a general pay ad
justment in 1994. 

Without an exemption from the 
elimination of the comparability ad
justment for employees in Alaska and 
other areas excluded from locality pay, 
I cannot support this conference re
port. 

Mr. DOMENICI. I rise to make a 
statement regarding the conference re
port on H.R. 2403, the Treasury, Postal 
Service, and General Government ap-

propriations bill for fiscal year 1994, be
cause I have several reservations about 
the final outcome. 

This bill provides new budget author
ity of $22.5 billion and new outlays of 
$20 billion to finance operations of the 
Department of the Treasury, including 
the Internal Revenue Service, U.S. Cus
toms Service, Bureau of Alcohol, To
bacco and Firearms, and the Financial 
Management Service, as well as the 
Executive Office of the President, the 
Office of Personnel Management, and 
other agencies that perform central 
Government functions. 

I congratulate the chairman and 
ranking member for producing a bill 
that is within the subcommittee's 
602(b) allocation. When outlays from 
prior-year budget authority and adjust
ments for IRS compliance and manda
tory programs are taken into account, 
the bill totals $22.9 billion in budget 
authority and $23.1 in outlays. The 
total bill is significantly under the 
Senate subcommittee's 602(b) · alloca
tion for budget authority and outlays. 

I would like to thank the subcommit
tee for its continuing strong support 
for law enforcement agencies that are 
so important to border States such as 
New Mexico. 

I am also encouraged that the sub
committee continued its efforts of the 
past several years to reform the Postal 
Service revenue forgone. 

However, I would also like to express 
my concern about the inclusion of lan
guage pertaining to Federal pay raises 
next year. This bill would freeze the 
annual General Schedule pay adjust
ment for fiscal year 1994, which would 
have gone into effect on January 1 of 
next year. On the other hand, the con
ferees did nothing to affect locality 
pay adjustments, also scheduled to be 
implemented in January under current 
law. 

The locality pay adjustment, ex
pected to average 2.5 percent nation
wide, will be more expensive than the 
now eliminated 2.2-percent comparabil
ity adjustment. In fact, in some cities, 
such as New York City, this increase 
could be as high as 6 percent. 

There is no language limiting the 
amount of money available for locality 
pay, as was originally included in the 
House reconciliation bill. Fully fund
ing locality pay at current law require
ments could cost somewhere in the 
range of $4 billion in fiscal year 1994. 

Because the President had requested 
freezing both adjustments, the request 
did not include any allowance for pay 
raises. Even if all the cost-saving pro
VISIOns recommended by the Vice 
President's National Performance Re
view were implemented, the fiscal year 
1994 savings would be less than $1 bil
lion. 

Speaking as the ranking member of 
the Commerce-State-Justice Sub
committee, I do not know how person
nel-intensive agencies like the Depart-

ments of the Treasury and Justice are 
going to find funding for locality pay 
adjustments. 

I am also concerned that the con
ferees included implementing language 
for several of the National Perform
ance Review recommendations. I am 
very supportive, in general, of the Vice 
President's efforts. However, I do think 
the Congress needs to examine the op
tions in more detail before taking any 
action. 

Several Members of Congress, includ
ing myself, have requested that the 
Congressional Budget Office analyze 
both the individual proposals and any 
interactive or secondary effects. I am 
specifically concerned about the out
year outlay impact of allowing agen
cies to carry over half of their expiring 
unobligated balances. This action could 
paten tially make it harder for the Ap
propriations Committee to stay within 
the discretionary cap in future years. 

Mr. BOND. Mr. President, let me first 
thank the distinguished senior Senator 
from Arizona, the chairman of the sub
committee, for his effort, hard work, 
and leadership in bringing this con
ference report back to the Senate. 

Mr. President, as Senator DECONCINI 
indicated, we are bringing back the 
conference report for H.R. 2403, the Fis
cal Year 1994 Treasury, Postal Service, 
the Executive Office of the President, 
and Certain Independent Agencies Ap
propriations Act. 

I do not want to dwell on the fact 
that this has been a very difficult year 
for appropriations. We have made ef
forts in every way to tighten our belts 
on this subcommittee. All of the other 
Appropriations subcommittees have 
been faced with the same problem-not 
enough money to fund programs to de
sired levels. This, of course, is one of 
the reasons the conference report ap
pears as it does today. It is a com
promise with the other body and rep
resents our best effort to meet the 
needs of agencies which fall under the 
jurisdiction of the subcommittee. 

The chairman has outlined the de
tails of this conference report. I want 
to pay special attention to some key 
points in this agreement. This agree
ment is $191.4 million above the fiscal 
year 1993 discretionary enacted level 
and $184.6 million below the mandatory 
level for fiscal year 1993. That is an in
crease of $6.76 million or .0000003 per
cent. 

Mr. President, I would repeat that 
number, but I think my colleagues see 
the point. Some will argue that we did 
not go far enough, but if one takes into 
account that we increased the Internal 
Revenue Service by almost $233 million 
over the fiscal year 1993 level, all of 
this funding will go toward further 
modernization of the tax system and 
enhanced enforcement efforts. 

The conferees also agreed that it was 
important to continue law enforcement 
and trade facilitation. As a result, 
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slight increases have been provided for 
the Bureau of Alcohol, Tobacco and 
Firearms, the Secret Service, and the 
Customs Service. 

Some of our colleagues will note that 
the conference report is significantly 
higher than the bill that passed the 
Senate. I want to point out that this 
can be attributed to the increase of 
$347 million in mandatory increases 
which are required to fund the Govern
ment's contribution to the Government 
payment for annuitants, employees' 
health benefits. This is not the sole in
crease, as I indicated earlier, but sure
ly the lion's share. 

I would like to clarify one point 
which has arisen since the House 
adopted the conference report. We have 
found that a sentence in amendment 
No. 43 was inadvertently left out of the 
final language. The conferees agreed to 
the language in the conference report, 
but the introductory clause which in
cludes a "strike and insert" clause 
that would completely strip current 
sections (a) through (c) was omitted. 
Unfortunately, because the strike lan
guage is not in this legislation, sec
tions (a) through (e) will also appear in 
the law. 

It is clearly the intent of the con
ferees that sections (a) through (e) be 
replaced by the new (a) through (c) . 
This oversight might cause some to 
wonder, but I want to make it clear 
that the intention of the conferees on 
this issue is clear. Sections (a) through 
(e) of 6962(j) are stricken and replaced 
with the language contained in this 
conference report. 

Mr. President, not all of our col
leagues will agree with the provisions 
of this conference report. In fact, there 
are items and accounts I would have 
preferred to be different, but com
promise is · the heart of conference 
agreements. This agreement is a com
promise. I urge adoption of the con
ference report. 

DEPARTMENT OF INTERIOR AND 
RELATED AGENCIES APPROPRIA
TIONS ACT, 1994-CONFERENCE 
REPORT 
The Senate continued with the con

sideration of the conference report. 
The PRESIDING OFFICER. The Sen

ator from Colorado may proceed. 
(Mrs. MURRAY assumed the chair.) 
Mr. CAMPBELL. Madam President, 

this debate has been going on for some 
time now. Unfortunately, I think some 
of us have seen it shift from the collec
tion of revenue in the Western States 
to the water policy to virtually States 
rights. 

But in watching the last couple of 
hours-the last hour in particular-in 
my office, it seems to me that we have 
entered into a new dynamic in this dis
cussion, and I am sorry to say that it 
has taken a turn for the worse. Because 
from my perspective, a number of 

speakers have come to the floor who 
repeatedly refer to the devastating ef
fect of not passing this conference re
port and how it will affect American 
Indian tribes. 

I have gotten three calls this after
noon-in fact, one from the National 
Congress of American Indians and two 
from Indian tribes-and there is no 
question in my mind that there is a 
clearly defined and orchestrated effort 
to have Indian tribes call me in par
ticular. 

One group, in fact, said that a num
ber of Democratic Senators who were 
opposed to it were only doing it be
cause I had suggested it, which is abso
lutely not true. Everyone makes up 
their mind around here based on what 
is best for the people that sent them to 
this office, as I do, too. But to call me 
with a doomsday prediction of the ef
fects of not passing the conference re
port, I think is wrong and unfair. 

And I must say, Madam President, 
that this effort to turn Indians against 
their non-Indian neighbors is the most 
reprehensible movement I have seen 
since I have been in the U.S. Senate. 
Clearly, it is coming from one source, 
and that is the Secretary's office. 

The history of this Nation, Madam 
President, has been written with the 
blood of dead Indians. To this date, 
they are still at the bottom of every 
statistic, whether it is employment or 
high school completion, or virtually 
everything else. 

I tell my Indian and non-Indian 
friends both: Do not let the Secretary 
scare you. And, furthermore, if this 
continuing resolution does not pass, if 
the cloture vote does not succeed this 
Thursday, there is one person they can 
blame it on and that is the Secretary. 

To try to say that western Senators 
are trying to produce more gridlock 
and trying to avoid any kind of a solu
tion to the problem is simply not fair. 
The burden and the responsibility falls 
on the Secretary's shoulders. He is 
playing, in my opinion, the old divide
and-conquer ploy that has so effec
tively kept Indian people at the bottom 
of the social scales in years past. It is 
nothing new to Indian people in this 
Nation, because it is in keeping with 
past performance for this whole Con
gress. 

Let there be no mistake, Madam 
President: No one is more protective of 
their rights than I am on the floor, and 
I will continue to fight for them, as 
many of my colleagues have done, too. 

But the doomsday rhetoric used by 
both the Secretary and some of the 
proponents of the conference report is 
unfair, uncalled for, and calloused and 
mean-spirited, I might add. I resent it. 
And I want the RECORD to reflect that. 

To the President of this country, I 
suggest that he call off the dogs. It 
does not help President Clinton to let 
his Secretary hurt people in the West, 
whether they are American Indians or 

white rancher neighbors. They have 
suffered enough. Indian people are 
being used as unsuspecting pawns in 
this battle. Over the years, since the 
Indian wars have been over, they have 
worked in harmony with their non-In
dian neighbors and want to continue to 
do so. They do not want any more 
wars, whether they are water wars or 
policy wars. So I suggest this President 
call off the dogs and remind the Sec
retary that, when he was first con
firmed, he made a very pious and en
lightened and, to us, a very happy 
statement about his commitment to 
helping Indian people. But these unfair 
tactics are simply going to, in my opin
ion, make some brandnew Republicans 
in this body if they do not back off. 

The PRESIDING OFFICER. The Sen
ator from Nevada. 

Mr. REID. Madam President, I am 
sorry the Senator from Colorado has 
left. There is not anyone in this Cham
ber I have any more respect for than 
the Senator from Colorado. We all 
know the mark he has made on the 
U.S. Senate and will continue to make. 

As he has said about me and I say 
about him, this issue is one that we 
disagree with each other on, but we 
disagree on the merits. It is nothing 
dealing with personalities. Because of 
my high regard for him, I have studied 
this issue probably harder than I would 
have a lot of issues, and I am hopeful 
the matter will be resolved. 

I want to say a couple of things based 
on statements made by my friend from 
the State of New Mexico, the senior 
Senator from the State of New Mexico. 
He talks about this matter not 
amounting to much money. But we 
need not only talk about the money 
that is collected on the grazing fees, 
but how much it costs taxpayers to 
keep appropriating money to take care 
of problems relating to range manage
ment. 

On just one simple issue here, the 
funding history and the Interior appro
priation regarding riparian matters, in 
1988 we were spending less than $2 mil
lion on that. Now, in 1994, $8 million. 
This is taxpayers' money just on ripar
ian areas alone. We have appropriated, 
last year, $42.5 million to take care of 
riparian areas and range management. 
We are talking about a lot of money. 
That is why it is important that we 
collect a little bit more money. That is 
why the National Taxpayers Union and 
other groups think this is an amend
ment that is long overdue. 

My friend from New Mexico also said 
that he does not know what gridlock 
is. I respectfully say maybe that is the 
problem, because this is gridlock. We 
are holding up, by the unending debate 
on this matter, a very important piece 
of legislation. The eyes of the world are 
upon this body. Is it right that while 
we are talking about grazing fees that 
affect 18,000 permittees, we are holding 
up an Interior appropriations bill that 
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affects everybody in this country? It 
affects people in the Great Basin Na
tional Park in Nevada, Yellowstone 
National Park. It affects people who 
want to go to some of the recreation 
areas that are on BLM lands. It affects, 
as the Senator from Colorado men
tioned, problems on Indian lands-the 
Indian Health Service, which got a tre
mendous boost in this appropriation 
bill. 

This body is looked upon, frankly, 
Madam President, not with good eyes. 
In this morning's Washington Post 
they are concerned about what is tak
ing place on this bill. They say, among 
other things: 

The rangeland reforms include an increase 
in grazing fees on federal lands, meant in 
part to discourage overgrazing, and some 
changes in rangeland management and im
provement rules. Some of the latter would 
reverse decisions in behalf of private use of 
public land by Reagan administration Inte
rior Secretary James Watt. Clinton Interior 
Secretary Bruce Babbitt has threatened to 
put them into effect by regulation if Con
gress won' t do it statutorily. He 's right on 
the merits, 

Talking about Babbitt-
but this has become a procedural battle as 
well. 

It is the procedural battle that we 
are looking at today. It is not right. 
Let the majority rule. We all agree 
there is a time and place for protecting 
minority rights, but grazing fees is not 
the issue. Grazing fees is not the time 
to hold up the Senate. It only focuses 
on how little we get done over here. I 
think the time has come to end this fil
ibuster. 

I, with great hope and anticipation, 
believe the Members of the Senate on 
the other side of the aisle will come 
forward and support cloture on this. 
We have carried this forward enough. 
As the chairman of the Appropriations 
Committee has so eloquently stated, it 
is time this matter be done away with, 
that you wipe yourself off, get up, and 
fight again. 

The chairman of the Appropriations 
Committee has talked on the Senate 
floor over the past several months 
about the danger of the legislative arm 
of Government losing its power and 
ceding everything to the executive 
branch of the Government. That is, in 
effect, what we are doing here by fili
bustering and allowing Secretary Bab
bitt to go forward with all these regu
lations. 

If there is a Member of the other 
body who is concerned about anything 
Secretary Babbitt would do with this 
amendment as part of their conference 
report, let us talk to Secretary Bab
bitt. He will be happy, if someone has 
a concern about, for example, subleas
ing, he will be happy to tell them sub
leasing to family members will still be 
allowed if they live in the State. If 
they have a specific concern about 
water he will talk to them about that. 

Bruce Babbitt is a reasonable man. 
He has been Governor of a Western 

State, attorney general of a Western 
State. He is willing to work with west
ern Senators or eastern Senators. He 
understands the West. 

Scores of new rules have been talked 
about here. There are no new rules. 
The Forest Service has been doing this 
for decades. It is only in the past 11 
years that Secretary Watt interceded 
and changed the rules. All we want to 
do is have the Forest Service and Bu
reau of Land Management with the 
same set of rules. That does not seem 
out of line. 

I am amazed that my friend from 
New Mexico, he is talking about-OK, 
we will now agree on the grazing fee 
but we want a year's postponement of 
anything else. 

I will repeat, we live in a bicameral 
legislature. The House has spoken. I re
peat, we may not like what they have 
said but they have said it with a voice 
that we can hear clear at this end of 
the Capitol. They are way down the 
hall, but we can hear them here. How 
do we hear them? Because they have 
twice voted by a 3-to-1 margin how 
they feel. We are going to have to deal 
with the House. I cannot imagine any
one suggesting that now is the time to 
start hearings. The hearings should 
have come a long time ago, 15 years 
ago, 8 years ago, 7 years ago, 6 years 
ago. But now we are being told let us 
have hearings. The 376 reports, hear
ings, studies-forget about those. Let 
us start over again. 

Madam President, ranchers in the 
Western part of the United States are 
going to rue the day that the Reid 
amendment is not adopted. If the Reid 
amendment is not adopted, they are 
going to say, "Why did we not go with 
the Reid amendment?" I promised the 
ranchers that is what they are going to 
say because they are going to wind up 
with Secretary Bruce Babbitt's propos
als and more. They should all contact 
their Representatives in the U.S. Sen
ate, as the former president of the Ne
vada State Cattlemen's Association 
contacted me and said, "We are willing 
to live with your proposal. It is so 
much better than Babbitt's that it is 
difficult to put into words." 

We need to move forward. The eyes of 
the American public are upon us. We 
can do this, save the taxpayers money, 
have reasonable land reform, and by 
next year there will not be a whimper 
heard out of anyone. There will be 
quiet. This will no longer be an issue. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. BENNETT. Madam President, I 

ask unanimous- consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BENNETT. Madam President, we 
have had a lot of discussion here on the 

issue of grazing fees and filibusters. We 
have heard a lot of people raise their 
voices that this issue is not about graz
ing fees, it is about the question of the 
regulations on land use that many peo
ple think would be devastating to the 
West. 

I do not want to multiply the argu
ments and repeat the words that have 
been offered by my colleagues from the 
West. I think I have made it clear from 
my voting record that I agree with 
most of that. But I do want to make a 
few observations from some of the de
bate that has gone on which I think 
will help focus exactly why we are 
where we are. 

The Senator from Nevada [Mr. REID], 
mounted a spirited and, I think, appro
priate, particularly from his point of 
view, defense of Bruce Babbitt on the 
floor. He pointed out to us that Bruce 
Babbitt was a westerner, former Gov
ernor of a Western State, former ranch
er; that is, coming from a ranching 
family. 

That might be making a little bit too 
much of the case. When I talked to Sec
retary Babbitt prior to his confirma
tion, and he told me of his require
ment, or his decision rather, to sell his 
interest in a ranching business, he said, 
I have been out of that myself for quite 
a long period of time. So that is not 
really an important thing for me. 

But I think it is an appropriate point 
for the Senator from Nevada to make. 
Bruce Babbitt is a westerner and can 
be expected to concern himself with 
western issues. 

If we accept that point, however, 
Madam President, a second question 
arises in my mind. Why then is Bruce 
Babbitt being held out to us as the ogre 
who will take over and who will punish 
those of us who are standing as we are 
on this issue if we do not give in and 
accept the Reid compromise. 

It seems to me we are being asked to 
have things both ways; either believe 
that Bruce Babbitt is a benign friend of 
the West, or believe that Bruce Babbitt 
is an ogre who will savage the West. We 
cannot believe both. 

I tend, frankly, to believe neither in 
its final form. I think Bruce Babbitt 
has given up much of the western ori
entation that he had when he was Gov
ernor of Arizona and has become far 
more of a creature of the groups that 
would like to see the West turned to 
single use rather than multiple use. I 
think he has moved far down that road. 

At the same time, I do not believe 
that he is the ogre who will then, if we 
stand firm in our resolve on this issue, 
savage and punish the West for its te
merity in standing up to his demands 
that we accept the Reid compromise. 

Accordingly then, Madam President, 
it seems to me the logical thing for us 
to do to break this deadlock and to 
move forward in a proper fashion is to 
do that which some of my colleagues 
have suggested; that is, adopt an in
crease in grazing fees. I think there is 
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virtually unanimous agreement in this 
body, and certainly in the other body, 
that grazing fees are going to have to 
go up. The day when we can stand on 
the floor of the Senate and keep graz
ing fees at their present level has long 
since gone. 

If we accept that concept, then I 
think we can rather quickly get to a 
number that just about everybody can 
be comfortable with; maybe not every
body but just about everybody. We can 
certainly break the deadlock that ex
ists over the issue of cloture, if we con
cern ourselves solely with the question 
of how much the grazing fee should be. 

That means the 19 pages of regula
tions that we have heard so much 
about on the floor then became the 
subject of hearings before an appro
priate authorizing committee. 

I would ask those who insist that 
these 19 pages of regulations remain in 
this appropriations bill, why are you 
afraid of the authorizing committees? 
Why are you not willing to put those 
proposals through the congressional 
process, let them be the subject of 
hearings and let them stand or fall on 
their own merits rather than having 
them slide through on the emergency 
circumstances in an appropriations 
bill? 

I suspect that there is a realization 
here that if those 19 pages were put 
into appropriate authorizing language 
and put before the appropriate commit
tees, they would not survive the scru
tiny of the hearing process. 

If those who have been addressing us 
are correct, if those 19 pages of regula
tions were the subject of hearings, we 
would see a parade of western Gov
ernors, Democrats as well as Repub
licans, come before the authorizing 
committees to tell us what was wrong 
with those regulations. 

That may be one reason why Sen
ators do not want to see those 19 pages 
exposed to the light of day of the hear
ing process. 

We would see a parade of economic 
information demonstrating just how 
serious the result of those 19 pages 
would be in terms of economic devasta
tion of parts of this Nation. Maybe 
that is why Senators do not want to ex
pose those 19 pages of regulations to 
the process of hearings and examina
tion by the authorizing committee. · 

I think it is eminently fair and rea
sonable, and I do not consider it an ex
pression of gridlock for those of us who 
are opposed to those 19 pages, to ask 
that they go through the authorizing 
process. The chairman of the Appro
priations Committee-! think very ap
propriately-stood on the floor earlier 
this afternoon and said we should not 
hold up the Senate process on a fili
buster, we should take our losses, have 
our votes, stand up and take whatever 
happens. I would be perfectly willing, 
as I believe all of the other Senators 
from the West would be, to pledge that 

we will not filibuster the authorization 
bill if those 19 pages of regulations are 
given the scrutiny of a full hearing 
process. 

Let them come before the Senate En
ergy and Natural Resources Commit
tee. Let them be examined in full and 
open hearings with the full testimony 
by all of the western Governors. Let 
them be made the subject of economic 
analysis. Let them stand or fall on the 
basis of their merits. And then let us 
look on them. If we have that process, 
I would not support a filibuster to stop 
a vote. If we have that opportunity for 
full hearing, I would not oppose the 
Senate moving ahead in proper fashion. 
And if we were defeated after we had 
that kind of hearing, I would not try to 
overturn that defeat with a filibuster. 

But now we are being told we must 
accept an ali-or-nothing package-not 
only the increase in grazing fees which, 
as I have said, I am willing to nego
tiate and accept an increase, we must 
also have the regulations tied to them 
and have it slip through in this fash
ion. 

I have no problem standing with a fil
ibuster against that kind of procedure, 
which I think is a procedure of trying 
to cloak the issue rather than expose 
the issue. 

So, Madam President, I conclude 
with the same observation I gave in the 
beginning. If Bruce Babbitt is indeed 
interested in resolving this problem, is 
indeed interested in preserving the con
cept of multiple use in its time-han-

-ored fashion, why is he being used as 
the bludgeon-at least rhetorically
with which to beat us into submission? 
I believe that there are solutions that 
are available which could be acceptable 
to reasonable men and women in both 
parties, on both sides, and I would hope 
that the Senate would now move to
ward consideration of those solutions. 

Mr. GORTON. Mr. President, I would 
like to take a few minutes to explain 
again why I am voting against the mo
tion to invoke cloture on the Interior 
appropriations bill. 

It is not, as some of my colleagues 
have implied, because I am flatly op
posed to an increase in grazing fees. If 
this were the only issue at stake, I 
could reluctantly agree to the fee in
creases included in the Babbitt-Reid 
proposal. While the increases are high 
and will have a significant impact on 
ranchers in my State, they are more 
reasonable than those originally pro
posed by Secretary Babbitt. 

But the grazing fee increase is only a 
minor part of the 19 or so pages of 
rangeland reform language included in 
the Interior bill. It is with this other 
language that I take issue. 

I object to this language being in
cluded in the Interior bill because it is 
obvious from listening to today's de
bate that very few members of this 
body have any idea what effect the 
Babbitt-Reid provision will have on the 

public land states. To be perfectly can
did, neither do I. That is precisely the 
point. 

The Babbitt-Reid proposal represents 
a sweeping change in Federal policy 
governing public lands, and yet there 
has not been a single hearing on the 
issue in this body. There is no commit
tee report, no testimony, and no legis
lative history. Members of this body 
have had no opportunity to offer 
amendments or clarify particular pro
visions. This proposal was instead ne
gotiated by the administration with a 
small, exclusive group of Members and 
presented to the Senate as a fait 
accompli. I would remind my col
leagues that this provision appeared in 
neither the House nor the Senate bill. 

There are a number of reasons why 
this Senator wants a more thorough 
hearing of this measure. First, I am 
very concerned about the potential im
pacts of the water rights language in 
the Babbitt-Reid proposal. Particularly 
worrisome is the provision in the bill 
that directs the United States to "as
sert its claims and exercise its rights 
to water developed on public lands to 
benefit the public lands and resources 
thereon." Rarely have I seen such a de
ceptively expansive sentence in a piece 
of legislation. 

This and other provisions in the bill 
could impact all manner of develop
ment, and even prevent use of water 
derived from public lands. The Energy 
Committee has provided a partial list 
of just the hydroelectric projects that 
could be affected, and I note that the 
list includes two projects in Washing
ton State. One of these projects, the 
Rock Island Dam on the Columbia 
River, is a massive 600-plus-megawatt 
facility that contributes a great deal of 
nonpolluting, renewable energy for the 
Northwest region. I would like to think 
I could trust the Interior Department 
not to use provisions of the Babbitt
Reid proposal to impose operating con
ditions on the Rock Island project, but 
I can not. I have the greatest respect 
for Bruce Babbitt, but it . is clear that 
we view public land use issues dif
ferently. It is also clear that there will 
be many other Interior Secretaries 
after Mr. Babbitt, and that neither the 
proponents nor opponents of this legis
lation know how future administra
tions may interpret this language. 

Mr. President, if we are given the 
chance to consider this issue in the 
proper legislative process, we will have 
the opportunity to seek answers to 
these questions. We will have an oppor
tunity to clearly establish congres
sional intent, and can avoid the endless 
stream of lawsuits that will result 
from the Babbitt-Reid proposal if it is 
adopted. 

This is not gridlock, Mr. President. 
This is a bipartisan group of concerned 
Senators that is insisting that Con
gress do its job properly. I do not gen
erally have an objection to including 
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authorizing language in appropriations 
bills when necessary, but it is absurd 
to include some 19 pages of such lan
guage without any compelling reason. 

Proponents of the Babbitt-Reid lan
guage have argued that we do not have 
any choice but to accept the conference 
report, and that to refuse to invoke 
cloture is to endanger funding for any 
number of important items included 
elsewhere in the bill. Mr. President, 
this is nonsense. Particularly offensive 
is the notion that we are somehow 
compelled to accept the position of the 
House authorizing committee, despite 
the fact that the House itself has been 
roundly chastising this body all year 
long for including any authorizing lan
guage in appropriations bills. 

If we fail to pass this bill, it will be 
the fault of those who are so doggedly 
insisting upon including all 19 pages of 
the Babbitt-Reid compromise. We have 
already had two cloture votes on this 
bill, and it is clear that it is going no
where unless the Babbitt-Reid lan
guage is dropped. In this case, the 
"guardians of gridlock" are those who 
insist that the language be maintained. 

I have every confidence that if con
cerned parties begin earnest negotia
tions aimed at giving the authorizing 
committees an opportunity to consider 
the administration's rangeland reform 
proposal, we can pass the conference 
report by Thursday evening. If we fail 
to do so, the blame will lie not with 
those Senators opposing cloture, but 
with those who insist upon ramrodding 
this provision through Congress on this 
appropriations bill. 

ORDER OF PROCEDURE 

Mr. KENNEDY. Madam President, I 
understand that the majority leader 
will be here momentarily to place be
fore the Senate the Religious Freedom 
Restoration Act. When he does, as I un
derstand it, the only amendments in 
order will be the Kennedy-Hatch clari
fying technical amendments on which 
there will be a time limitation of 10 
minutes; a Reid amendment on ex
empting prisons from the bill's provi
sions, 21/2 hours. There will be 30 min
utes for debate on the bill, with all 
time to be equally divided and con
trolled in the usual form; and that at 
the disposition of the aforementioned 
amendments and the use or yielding 
back of the time, the bill, as amended, 
if amended, be advanced to third read
ing. 

That, as I understand it, is the cur
rent situation. We look forward to the 
opportunity to begin this extremely 
important and significant debate on 
one of the most basic and fundamental 
rights and liberties of our country. I 
see the majority leader on the floor. 

I yield the floor. 

RELIGIOUS FREEDOM 
RESTORATION ACT OF 1993 

Mr. MITCHELL. Madam Pr·esident, 
pursuant to the authority vested in me 

under order No. 163, regarding S. 578, I no special constitutional protection for 
now ask the chair to lay before the religious liberty, as long as the law in 
Senate S. 578, the Religious Freedom question is neutral on its face as to re
Restoration Act, subject to the terms ligion and is a law of general applica-
as set forth in that order. tion. 

The PRESIDING OFFICER. Under It is clear, however, that some gen-
the previous order, the clerk will state erallaws can burden the exercise of re
the bill by title. ligion every bit as much as laws that 

The assistant legislative clerk read are directed specifically at religious 
as follows: activity. As Justice Sandra Day O'Con-

A bill (S. 578) a bill to protect the free ex- nor stated in her separate opinion in 
ercise of religion. the Smith case, which sharply criti-

The Senate proceeded to consider the cized the Court's ruling: 
bill. (F]ew States would be so naive as to enact 

Mr. MITCHELL. Madam President, I a law directly prohibiting or burdening are
understand that there are likely to be ligious practice as such. Our free exercise 
two votes as a result of the consider- cases have all concerned generally applicable 
ation of this measure, pursuant to this laws that had the effect of significantly bur
order. dening a religious practice. If the First 

I now state that there will be no fur- Amendment is to have any vitality, it ought 
not to be construed to cover only the ex

ther rollcall votes this evening, and treme and hypothetical situation in which a 
that the two votes on this measure will State directly targets a religious practice. 
occur no earlier than 10 a.m. tomorrow. The reasoning of the Smith decision 
And I expect they will be at 10 a.m., was also sharply criticized by Justice 
but I will consult with the staffs, both Souter in his concurring opinion last 
Democratic and Republican, with re- June in Church of Lukumi Babalu Aye 
spect to setting that precise time, and versus Hialeah. Justice Souter urged 
I will have an announcement on that the Court to reconsider the Smith rule, 
shortly, either directly or through the stating: 
managers. 11 So there will be no further votes this ' ·Neutral , genera Y applicable" laws, 

drafted as they are from the perspective of 
evening. I am advised that a request the non-adherent, have the unavoidable po
has been made by our colleagues that tential of putting the believer to a choice be
the vote tomorrow morning occur at tween God and government. 
10. I want to check that with the staffs, In other words, a church denied the 
and I will announce that shortly. right to use wine in a communion serv-

Mr. KENNEDY. Madam President, I ice is just as adversely affected if the 
yield myself 10 minutes. restriction is brought about by a gen-

Madam President, many of the first eral prohibition on alcohol consump
settlers in America fled persecution tion as by a specific law banning alec
abroad in search of religious freedom. hol in religious services. 
The Nation founded by those coura- The Smith decision has created a cli
geous pioneers holds as one of its most mate in which the free exercise of reli
basic rights the guarantee of that free- gion is jeopardized. At the Judiciary 
dom. Committee hearings on this legisla-

Freedom of religion is the first right tion, the Reverend Oliver s. Thomas, 
protected by the first amendment. appearing on behalf of the Baptist 
Even before freedom of speech or free- . Joint Committee on Public Affairs and 
dom of the press, the first amendment the American Jewish Committee, testi
prohibits government itself from estab- fied as follows: 
lishing any form of state religion, or Since Smith was decided, governments 
from interfering with any citizen's free throughout the U.S . have run roughshod over 
exercise of religion. religious conviction. Churches have been 

The Supreme Court's 1990 decision in zoned even out of commercial areas. Jews 
Oregon Employment Division versus have been subjected to autopsies in violation 
Smith dealt a serious setback to this of their families' faith. * * * In time , every 
first amendment freedom. Before that religion in America will suffer. 
decision, under long-established doc- The Religious Freedom Restoration 
trines of constitutional law, actions by Act is designed to restore the compel
Federal, State, or local governments ling interest test for deciding free exer
that interfered with a citizen's ability cise claims. It does so by establishing a 
to practice religion were prohibited, statutory right that adopts the stand
unless the restriction met a strict two- ard previously used by the Supreme 
part test-first, that it was necessary Court. In essence, the act codifies the 
to achieve a compelling governmental requirement for the Government to 
interest; and second, that there was no demonstrate that any law burdening 
less burdensome way to accomplish the the free exercise of religion furthers a 
goal. compelling governmental interest, and 

The compelling interest test has been is the least restrictive means of achiev
the prevailing legal standard protect- ing that goal. 
ing the free exercise of religion for The act creates no new rights for any 
nearly 30 years, and the standard had religious practice or for any potential 
worked well. Yet, the Court in the litigant. Not every free exercise claim 
Smith case saw fit to overrule that will prevail, just as not every claim 
test. Instead, it declared that there is prevailed prior to the Smith decision. 
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The bill simply restores the long-estab
lished standard of review that had 
worked well for many years, and that 
requires courts to weight free exercise 
claims against the compelling-state-in
terest test. 

The act is supported by a broad coali
tion of organizations with differing 
views on many issues of our day, in
cluding the National Association of 
Evangelicals, the Baptist Joint Com
mittee on Public Affairs, the American 
Civil Liberties Union, Concerned 
Women for America, People for the 
American Way, the American Jewish 
Committee, and the U.S. Catholic Con
ference. These organizations don't 
agree on much--but they do agree on 
the need to pass the Religious Freedom 
Restoration Act. 

I commend my colleague Senator 
HATCH for his leadership and his com
mitment to this legislation. We are 
pleased to be joined by 59 of our col
leagues in sponsoring this bill. 

President Clinton has endorsed the 
legislation, and Attorney General Reno 
has written to express her strong sup
port. The House of Representatives 
passed the bill by voice vote on the 
Suspension Calendar in May. I urge my 
colleagues to support this important 
and needed legislation. 

Madam President, just before we 
begin the debate of our friend and col
league, Senator REID, on an important 
provision relating to prisons, I would 
like to make just some comments on 
that matter which we will have further 
opportunity to discuss this evening and 
perhaps for a brief time tomorrow be
fore the vote. 

The guarantee of freedom of religion 
protected by the first amendment con
tains no exemptions, and this legisla
tion should contain no exemptions. We 
would encourage prisoners to be reli
gious. There is every reason to believe 
that doing so will increase the likeli
hood that a prisoner will be rehabilita
tion. 

The U.S. Department of Justice 
through the Bureau of Prisons operates 
73 correctional facilities which house 
more than 84,000 inmates. 

Attorney General Reno wrote to the 
Judiciary Committee to state that an 
amendment would be unwarranted and 
that the Senate should approve the bill 
without an amendment to exempt pris
ons from the legislation. I would like 
to read from that letter from the At
torney General: 

Concerns have been expressed that the 
standard of review of S. 578 will unduly bur
den the operation of prisons and that the bill 
should be amended to adopt a standard more 
favorable to prison administrators when con
fronted with the religious claims of pris
oners. These concerns have been presented 
by knowledgeable and sincere individuals for 
whom I have great respect, but I respectfully 
disagree with their position and urge the 
committee to approve the bill without 
amendment. · 

Prior to 1987. the Supreme Court had not 
distinguished explicitly between the stand-

ard of review applicable to the religious 
claims of prisoners and those of others. In 
that year, for the first time, it held that a 
prison regulation that impinges on an in
mate 's right of free exercise " is valid if it is 
reasonably related to legitimate penological 
interests." O 'Lone v. Estate of Shabazz, 482 
U.S. 342, 349 (1987), quoting Turner v. Safley, 
482 U.S . 78, 89 (1987) . Thus, the Court had 
abandoned the compelling interest standard 
regarding inmate claims only a few years 
prior to doing so for the general population 
in Smith 

Prisons had operated under Sherbert for a 
number of years before O'Lone and Turner 
adopted a standard that is plainly less ac
commodating to the prisoners' exercise of re
ligious rights. During that period , prisoners 
attempted to gain privileges based on fab
ricated free exercise claims. Not surpris
ingly , those types of claims have continued 
even under the standard of O'Lone and Turn
er. They will doubtless continue whether S . 
578 becomes law or not. 

In my view, the four dissenters in O'Lone 
had the better of the argument. They would 
have required prison administrators to dem
onstrate that the restrictions imposed in 
that case-preventing certain Muslims from 
attending a religious service central to their 
faith-furthered a compelling government 
interest and were no greater than necessary 
to achieve legitimate penological objectives. 
This standard parallels that incorporated in 
S. 578. 

Certainly, the strong interest that prison 
administrators and society in general have 
in preserving security, order, and discipline 
in prison will receive great weight in the de
termination whether the government meets 
the compelling interest test when there is a 
claim that exercise of religious rights is bur
dened and whether it has pursued the least 
restrictive means of doing so. Activities that 
are presumptively dangerous or carry a de
monstrable likelihood of jeopardizing dis
cipline within a prison will continue to be 
subject to regulation after enactment of S . 
578. 

Likewise, prison administrators will retain 
authority, in many instances, to regulate 
the time, place, and manner of an inmate 's 
exercise of religion. Restrictions that do not 
deny inmates the opportunity to engage in 
otherwise permissible religious practice, but 
merely require them to pursue such activi
ties within the context of prison life, likely 
will not substantially burden inmates' free 
exercise rights and will be permissible. 

This is the essential part of the At
torney General's letter--

! , therefore, strongly urge the Committee 
to approveS. 578 without amendment. 

Similarly a total of 13 State attor
neys general have signed a letter ex
pressing their opposition to the Reid 
amendment. 

I ask unanimous consent that that 
letter be printed at the appropriate 
place in the RECORD. 

There being no objection, the letters 
were ordered to be printed in the 
RECORD, as follows: 

STATE OF NEW YORK, 
DEPARTMENT OF LAW, 

New York, NY, October 19, 1993. 
DEAR SENATOR: The undersigned Attorneys 

General support the passage of the Religious 
Freedom Restoration Act (" RFRA"), S . 578, 
without amendment. 

We oppose Senator Reid's amendment ex
empting prisons from RFRA and believe that 

the Senate Judiciary Committee 's report 
language regarding RFRA 's effect on pris
oner claims strikes a proper balance between 
the right of free religious expression and the 
critical need for cost effective security and 
order in our nation's penal institutions. 

Based on past experience with RFRA's 
legal standard, the bill will neither jeopard
ize prison security nor produce significant 
increases in costs. Although prisoner litiga
tion is indeed an enormous and growing 
problem, free exercise of religion claims are 
made in only a tiny fraction of these cases. 
In New York, for example, only 1% of all 
cases involve free exercise claims, and the 
percentage of such cases has remained essen
tially constant in recent years even as Su
preme Court decisions were substantially 
changing the applicable legal standard. 

We concur with U.S. Attorney General 
Janet Reno in advocating adoption of RFRA 
without amendment. 

Sincerely, 
Robert Abrams, Attorney General of New 

York; Hubert H. Humphrey III, Attor
ney General of Minnesota; James E. 
Doyle, Attorney General of Wisconsin; 
Scott Harshbarger, Attorney General 
of Massachusetts; Larry EchoHawk, 
Attorney General of Idaho; Roland W. 
Burris, Attorney General of Illinois; 
John Payton, Corporation Counsel, 
District of Columbia; Michael E. Car
penter, Attorney General of Maine; 
Winston Bryant. Attorney General of 
Arkansas; Richard Blumenthal , Attor
ney General of Connecticut; J. Joseph 
Curran , Jr ., Attorney General of Mary
land; Dan Morales. Attorney General of 
Texas; Jeffrey B. Pine, Attorney Gen
eral of Rhode Island. 

STATE OF NEW YORK, 
DEPARTMENT OF LAW, 

New York, NY, September 13, 1993. 
Ron . EDWARD M. KENNEDY, 
U.S. Senate , Russell Senate Office Building, 

Washington, DC. 
Hon. ORRIN G. HATCH, 
U.S. Senate, Russell Senate Office Building, 

Washington , DC. 
DEAR SENATORS KENNEDY AND HATCH: I 

write to express my support for passage of 
the Religious Freedom Restoration Act 
(" RFRA"] without amendment. I applaud 
your efforts for passage of this important 
legislation. 

The bill you drafted promises to restore re
ligious freedom to its proper place as a cor
nerstone of our country's best traditions of 
liberty, equality and faith . In addition, the 
Senate Judiciary Committee report language 
regarding RFRA's effect on prisoner claims 
strikes a proper balance between interests of 
religious liberty and religious rehabilitation 
of prisoners, on the one hand, and prison ad
ministration, on the other. 

The principal assertion advanced by pro
ponents of a prison amendment is that RFRA 
will lead to a significant expansion of pris
oner litigation. This is a serious charge. As 
Attorney General of New York, the second 
largest state. I defend prisoner claims 
against one of the largest and most diverse 
prison systems in our nation. Prisoner litiga
tion as a whole is a drain on the resources of 
attorney general 's offices, and prisoners 
bring a significant number of frivolous 
claims. We would certainly be concerned 
about a large-scale expansion of such claims. 

However, the significant increase in the 
number of prisoner cases in recent years has 
not been due to the standard that RFRA 
seeks to restore . While I believe that some
thing must be done to address the serious 
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problems caused by the explosion of prisoner 
litigation, this bill will , in fact, have little 
impact on the number of prisoner claims. 
Claims dealing with religious exercise con
stitute only about one percent of all prisoner 
claims in New York State. 

I cannot speak directly for other State At
torneys General , but I am aware that a num
ber of those who signed a May 5 letter en
dorsing a prison amendment have subse
quently indicated, either privately or pub
licly, that the letter no longer represents 
their point of view on the issue. I would also 
point out that, at its Summer Meeting in 
July, the National Association of Attorneys 
General considered, but declined to adopt, a 
resolution endorsing a prison amendment to 
RFRA. Also, as you know, U.S. Attorney 
General Janet Reno, whose department ad
ministers the Federal prison system and 
handles all related litigation, has advocated 
adoption of RFRA without amendment. 

I have the greatest respect for the men and 
women who face the unique difficulties and 
pressures associated with managing a prison. 
I also share your conviction in the central 
importance of religious Uberty in our con
stitutional system. Because I believe that 
RFRA strikes the right balance between 
both interests, I applaud your efforts and 
hope that the s ·enate acts promptly to pass 
RFRA without a prison amendment. 

Sincerely, 
ROBERT ABRAMS. 

Mr. KENNEDY. Madam President, I 
point out there are a number of State 
attorneys general who feel the other 
way. 

Madam President, if I could yield 
myself just 3 minutes on the clarifying 
amendment. 

The PRESIDING OFFICER. The Sen
ator has 4 minutes remaining. 

Mr. KENNEDY. I think there is a des
ignated 10 minutes on that, and I would 
like to yield myself from that time. 

The PRESIDING OFFICER. The Sen
ator has 10 minutes on the amendment. 
If there is no objection, the Senator 
can use his time. 

Mr. KENNEDY. I will proceed for 3 
minutes. I thank the Chair. 

Madam President, this amendment I 
will offer on behalf of Senator HATCH 
and myself is intended to make it clear 
that the compelling interest standards 
set forth in the act provides only to 
Government actions to place a substan
tial burden on the exercise of substan
tial liberty. Pre-Smith case law which 
makes it clear governmental action 
places a substantial burden on the ex
ercise of religion and must meet the 
compelling interest test set out in the 
act. 

The act would not require such a jus
tification for every governmental ac
tions that have an incidental effect on 
religious institutions. The amendment 
we will offer today is in tended to make 
it clear that the pre-Smith law is ap
plied under the RFRA in determining 
whether Government action burden 
under the freedom of religion must 
meet the test. 

Mr. President, I ask unanimous con
sent that it be in order to consider that 
clarifying amendment at the present 
time. 

The PRESIDING OFFICER (Mr. 
CAMPBELL). Without objection, it is so 
ordered. 

AMENDMENT NO. 1062 

Mr. KENNEDY. Mr. President, I send 
an amendment to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report the amendment. 

The assistant legislative clerk read 
as follows: 

The Senator from Massachusetts [Mr. KEN
NEDY], for himself and Mr. HATCH, proposes 
an amendment numbered 1082. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
On page 2, line 14, insert " substantially" 

before " burden" . 
On page 3, line 5, insert " substantially" be

fore " burdened" . 
On page 3, line 7, insert " substantially" be

fore " burdened". 
On page 3, line 9, insert "substantially" be

fore "burden" . 
On page 3, line 13, insert " substantially" 

before " burden" . 
The PRESIDING OFFICER. The Sen

ator from Utah is recognized. 
Mr. HATCH. Mr. President, let me 

say a few words about the technical 
amendment, and if I could talk about 
the bill itself I would appreciate it. 

The distinguished Senator from Mas
sachusetts has said the technical 
amendment. is intended to clarify the 
compelling interest required by theRe
ligious Freedom Act applies only where 
there is a substantial burden placed on 
the individual free exercise of religion. 

This is consistent with the case law 
developed by the Court prior to the 
Smith decision, as thus stated in the 
committee report. 

It does not require the Government 
to justify every action that has some 
effect on religious exercise. Only ac
tion that places a substantial burden 
on the exercise of religion must meet 
the compelling State interest set forth 
in the Religious Freedom Restoration 
Act. 

With the permission of the distin
guished Senator from Massachusetts, I 
urge adoption of the amendment. 

Mr. KENNEDY. Mr. President, I yield 
back the remainder of my time. 

Mr. HATCH. I yield back the remain
der of my time on the amendment. 

The PRESIDING OFFICER. The 
question is on agreeing to the amend
ment. 

The amendment (No. 1082) was agreed 
to. 

Mr. KENNEDY. . Mr. President, I 
move to reconsider the vote. 

Mr. HATCH. I move to lay that mo- · 
tion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The Sen
ator from Utah is recognized for 15 
minutes under his control. 

Mr. HATCH. Mr. President, I am 
pleased to join Senator KENNEDY as 
principal sponsor of the Religious Free
dom Restoration Act of 1993. I urge its 
adoption without amendment. 

The Religious Freedom Restoration 
Act restores to all Americans a fun
damental right guaranteed by the first 
amendment: the free exercise of reli
gion. This act is one of the most sig
nificant pieces of l~gislation in support 
of religious freedom to every come be
fore Congress. It has the backing of one 
of the broadest coalitions ever assem
bled to support a bill before Congress. 
This coalition encompasses a wide 
range of religious faiths and an ideo
logical spectrum ranging from the 
American Civil Liberties Union to the 
Coalitions for America. 

Our Nation was founded, in large 
part, by individuals fleeing religious 
persecution and seeking tolerance, 
safety, and protection in the exercise 
of their religion. Through the wisdom 
and foresight of the Founding Fathers, 
the Bill of Rights was drafted and rati
fied in the first Congress to protect the 
rights of individuals in our newly 
formed Republic. 

Our forefathers fully understood the 
need to protect religious minorities. In 
the very first amendment to the Con
stitution, they choose to limit the 
power of Government and· the will of 
the majority from unnecessarily bur
dening an individual. The first amend
ment provides: 

Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; 

Recently, in Employment Division 
versus Smith, the Court departed from 
well established principles embodied in 
the first amendment when · the Court 
ruled that any valid State interest 
would supersede an individual's right 
of free exercise of religion. In a prac
tical sense, the de6ision eliminated any 
real protection for religious exercise 
whenever a law of general applicability 
burdens such exercise. In my view, the 
Smith decision does not adequately 
protect the religious privileges envi
sioned by our founding fathers and em
bodied in the first amendment. 

The elimination of the compelling in
terest standard has led to a string of 
lower court decisions eroding freedom 
of religion in a wide variety of areas. 
To date, the lower courts, relying on 
Smith, have overridden religious lib
erty interests in over 60 cases. 

For example, in a Minnesota case, 
Matter of Welfare of T .K., 475 N.W.2d 88 
(Minn. App. 1991), county government 
officials were comfortable in seeking 
the removal of two minor children 
from their homes and parents when the 
minors' parents refused to allow their 
children to take a standardized test in 
violation of their religious beliefs. The 
childrens' mother had · been home 
teaching her children in several sub
jects including reading, writing, lit
erature, fine arts, mathematics, 
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science, history, geography, health, 
and physical education. The county 
government, however, sought and won 
court approval to remove the children 
relying on neutral State laws permit
ting the removal of children deter
mined to be in need of the Govern
ment's protection. 

In another case, Greater New York 
Health Care Facilities v. Axelrod, 770 
F.Supp. 183 (S.D.N.Y. 1991), the court 
summarily rejected challenges to 
health regulations limiting the service 
of volunteers in nursing homes despite 
the fact the services represented a ful
fillment of Biblical commandments to 
honor one's father and mother. Thus, 
an individual who, because of his 
strong religious beliefs, desires to vol
unteer his service to his convalescent 
parents can be prohibited from doing 
so. More important, if this legislation 
is not enacted, an individual would 
have no basis to challenge Government 
regulations which infringe on the 
rights to the free exercise of religion. 

This is really an important bill. 
In still another case, Cornerstone 

Bible Church v. City of Hastings, 948 F.2d 
464 (8th Cir. 1991), a court upheld zoning 
laws excluding all religious organiza
tions from engaging in church-related 
activities in a city's central business 
district. The churches' claims which 
relied on the free exercise clause were 
summarily dismissed, reaffirming that 
this clause in the first amendment has 
been seriously eroded after the Smith 
decision. 

In yet another example of the devas
tation Smith continues to spread on 
those dependent on the free exercise of 
religion, Mr. You Vang Yang suffered a 
terrible experience when State govern
ment officials performed an autopsy on 
his son despite his deeply held religious 
beliefs prohibiting the mutilation of 
the body through an autopsy. Govern
ment officials, acting primarily out of 
medical curiosity, callously ignored 
the decedent's and his family's firmly 
held religious beliefs. Once again, after 
the Smith decision, the victims were 
left without recourse to challenge ef
fectively the presumptively valid gov
ernmental regulations. 

Originally, senior district court 
Judge Pettine ruled in favor of Mr. 
Yang. In his subsequent opinion, senior 
district court Judge Pettine explained 
how the Smith decision left him power
less to protect those asserting their re
ligious liberty. He expressed his deep 
regret that the Employment Division 
case mandated the recall of his prior 
opinion. He stated: 

My regret stems from the fact that I have 
the deepest sympathy for the Yangs. I was 
moved by their tearful outburst in the court
room during the hearing on damages. I have 
seldom in twenty-four years on the bench, 
seen such a sincere instance of emotion dis
played. I could not help but also notice the 
reaction of a large number of Hmongs who 
had gathered to witness the hearing. The si
lent tears shed in the still courtroom as they 

heard the Yangs testimony provided stark 
support for the depth of the Yangs' grief. 

That is a judge speaking, who had no 
choice, because of the Smith decision, 
other than to rule the way he did in his 
opinion. 

This bill is important to our country 
because it restores to every American 
the precious balance conceived by our 
Founding Fathers between the inter
ests of our government and the reli
gious liberties of our citizens. It is im
portant because it restores protection 
to individuals like the Yangs and oth
ers who have suffered needlessly. This 
bill will restore religious freedom to 
every American whose free exercise of 
religion has been infringed upon unnec
essarily by our Government. 

Mr. President, this is an important 
bill. This bill involves the rights of 
every American citizen. 

The Smith case was wrongly decided 
and the only way to change it is with 
this legislation. 

Mr. President, I hope this legislation 
is not amended in any way, because re
ligious freedom ought to be encouraged 
in this country. It is the first freedom 
mentioned in the Bill of Rights. And, 
frankly, that is what Senator KENNEDY 
and I are arguing for here today with a 
wide, vast coalition across the country 
that believes in restoring religious 
freedom to the point where it was be
fore the Supreme Court decision in 
Smith. 

Mr. President, I reserve the remain
der of our time. We are prepared to 
move to the amendment of the distin
guished Senator from Nevada. 

Mr. REID. Mr. President, how much 
time do the proponents of the bill 
have? 

The PRESIDING OFFICER. The Sen
ator from Massachusetts has 3 minutes 
56 seconds, and the Senator from Utah 
has 7 minutes and 12 seconds. 

There are 21/2 hours on the Reid 
amendment. 

AMENDMENT NO. 1083 
(Purpose: To prohibit the application of this 

Act, or any amendment made by this Act, 
to an individual who is incarcerated in a 
Federal, State, or local correctional, de
tention, or penal facility) 
Mr. REID. Mr. President, I send an 

amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The assistant legislative clerk read 
as follows: 

The Senator from Nevada [Mr. REID]. for 
himself, Mr. SIMPSON, Mr. BRYAN, Mr. SAS
SER, Mr. MATHEWS, Mr. BURNS, and Mr. 
HELMS, proposes an amendment numbered 
1083. 

Mr. REID. Mr. President, I ask unan
imous consent that reading of the 
amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows: 
At the end of the bill, add the following: 

SEC. . CONSTRUCTION. 
Notwithstanding any other provision of 

this Act, nothing in this Act or any amend
ment made by this Act shall be construed to 
affect, interpret, or in any way address that 
portion of the First Amendment regarding 
laws prohibiting the free exercise of religion, 
with respect to any individual who is incar
cerated in a Federal, State, or local correc
tional, detention, or penal facility (including 
any correctional, detention, or penal facility 
that is operated by a private entity under a 
contract with a government). 

Mr. REID. Mr. President, this amend
ment is being offered on my behalf, 
that of Senator SIMPSON, Senator 
BRYAN, Senator SASSER, Senator 
MATHEWS, Senator BURNS, and Senator 
HELMS. 

First, let me say I am proud to be a 
cosponsor of this important legislation. 
I congratulate the authors and the 
committee for creating a fine bill. This 
bill will reestablish the judicial test re
garding any Federal or State law im
pacting the freedom of religion. That 
test is that the Government must put 
forth a compelling interest, narrowly 
tailored, regarding any rule, regulation 
of law impacting the free exercise of 
religion. 

The Government must also show that 
this rule is the least restrictive alter
native. In society at large, this is as it 
should be. 

I am concerned, however, because I 
have come to realize last year in our 
Federal system we had 48,538 criminal 
cases filed. I also learned that in that 
same Federal system we had 49,939 civil 
cases brought by prisoners. We had 
more cases filed by prisoners than the 
Government filed cases against crimi
nals. I am concerned the criminals are 
ahead in our Federal court system by 
1,401 cases. 

What my amendment would do is rec
ognize that the situation in prisons is 
different. Prisoners should be treated 
differently. 

I have become concerned with what 
this bill will mean in a prison setting. 
Putting prisons under the compelling 
State interest test would permit the 
courts to second guess prison officials 
on virtually every decision of prison 
administration-virtually every deci
sion. The prisoners brag about how 
many lawsuits they file. There are 
some jailhouse lawyers who have filed 
hundreds and hundreds of these cases. 

Inmates are litigious by nature, espe
cially with the new rules. They have to 
be supplied with law libraries with the 
ability to perform legal services. So ap
plying the compelling State interest 
test would only exacerbate an already, 
I believe, deplorable situation. Pris
oners would challenge every aspect of 
their incarceration by merely stating 
their desires are part of their religious 
expression, and .the lawsuits will be 
more easily won than in the past. 

Courts will no longer be able to dis
miss cases by summary procedures, for 
example, a motion for summary judg
ment. Rather, there will have to be 
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full-blown evidentiary hearings to de
termine whether the prisons have any 
other means available to accommodate 
the inmate. 

This is going to cause significant fi
nancial hardship to a State like Ne
vada, a State like Colorado, a State 
like New Hampshire-any State. Al
ready prisoner litigation is the most 
rapidly increasing type of litigation in 
our whole country and makes up as 
much as 40 percent of the docket of 
some Federal district courts. 

Let me give a few examples to the 
Senate to illustrate some of the prob
lems faced by prison administrators 
when religion is used as a means of ob
taining special privileges or exemp
tions from the requirement of neutral 
prison facilities and regulations. 

Mr. President, I ask I be advised 
when I have used 30 minutes. 

The PRESIDING OFFICER. The 
Chair will so advise the Senator. 

Mr. REID. In the case of Lawson ver
sus Dugger, the Temple of Love, found
ed by Yahweh Ben Yahweh-he was re
cently convicted of conspiracy to com
mit murder and racketeering. He at
tempted to send this Temple of Love's 
racially inflammatory literature into 
the State prison system by asserting it 
was religious material, protected by 
the first amendment. There were grue
some cartoon illustrations of African
Americans being mutilated, tortured, 
and generally oppressed by whites. And 
what accompanied this was a text 
preaching racial hatred and the need 
for separation, which formed the basis 
of the religious tracts contained in this 
mateyial. 

The U.S. D~strict Court for the 
Southern District of Florida, applying 
the compelling State interest test and 
the strict scrutiny analysis, ordered 
Florida to provide this literature to 
the inmate population. 

Hard to comprehend, but true. The 
final outcome of this case is still pend
ing because it is on appeal. Obviously 
the passage of this bill, without my 
amendment and that of Senator SIMP
SON and others, will affect the final 
outcome. 

In Indiana a religious group, at 
Westville Correctional Center, has de
manded to meet in groups combining 
inmates who have been separated for 
security reasons. Though in an ideal 
world we would say the congregations 
should be able to worship together, 
there are certain very bad people in 
prisons that should not be in the same 
room together. 

I had a case once-! can still remem
ber the name of it-involving a murder
by-hire case. In that case we brought 
inmates from the Nevada State prison, 
from Carson City, to Las Vegas to tes
tify. There were two of them, so bad 
that they had to testify on the witness 
stand shackled, arms and legs. 

There are certain people in our pris
on system that for lack of a better 

word are just bad people. This religious prison for child abuse but he should not 
group wanted to meet in groups saying be because it was his religion. He be
they had no right to separate inmates lieved in abusing children. That was 
for security reasons. It is just a fact of his religion and they should leave him 
prison life; RFRA will create this dan- alone. 
gerous situation unless we amend this Suits brought by prisoners in my 
bill. State have already cost our State over 

In Tennessee, four white inmates $1 million a year and the price is going 
convinced prison officials that they up. These are only the cases dealing 
were converted Moslems, thereby gain- with religion. 
ing assignment to a special scheduled Passage of this bill without my 
labor line the prison had created just amendment would increase the cost 
to accommodate Moslems. This al- across this country. Prisons already do 
lowed outside accomplices to place a good job of accommodating Jewish 
guns at the work site, which allowed and Moslem prisoners by providing 
the inmates to escape, where they pork-free meals, and other accommoda
killed a nearby resident. tions similar to this have been made. 

I am going to talk about a couple of For example, several prisons have built 
cases here involving the Moslem reli- sweat lodges for native American in
gion. Having done this, I am only doing mates. The reason for that is they can 
this because these are some of the re- do it; it is felt it is the right thing to 
ported cases. I want the record to be do. so we have, especially in the west
spread-! have the highest regard for ern part of the United States, a number 
those who follow that faith. My man- of prisons that have sweat lodges which 
ager of my Las Vegas office until just is part of the exercise of religion of 
a short time ago was a Moslem, a man some native Americans. 
who is devoutly religious, a tremen- A case in 1989, when an orthodox Jew
dous family man, a person whom we ish leader was put in jail in Rochester, 
could all learn a lot from as to moral- MN, demonstrates how far prison sys
ity. He left .my office and went to the terns will go to accommodate religious 
State. to be Its d~ug c~ar and now h~s a practice. Talmudic law, according to 
very Important JOb with the State m a , this Jewish leader who was in prison, 
labor program. . forbids carrying anything outside the 

So, even though I m~nt10n. a number home on the Sabbath, including 
of reporte~ cases dealmg wit~ .peop~e toiletries and food. So prison officials 
who practice the Moslem religion, It ld t f th · t th"s Je · h 
has nothing to do with my thinking ~0 par 0 e Pri~on .0 I . WIS 
that the religion is not a good one. I u~mate for $1, ma~mg .It techmcall.Y 
believe it is a wonderful religion. hi~ ho~e and ~llowmg him to carry his 

Recently we watched the life threat- tOile~n~s to his restr?om. . . 
ening situation in Lucasville, OH, This 1s how far prison offi,Clals. h.ave 
where some Moslem inmates de- gone to accommodate peoples r~hg10n. 
manded, as a condition to the release But whe~e do we draw the ~me? Is 
of their hostages an exemption from every prisoner thereafter entitled to 
the requirement they be tested for tu- his own room that. he purchases? W~ere 
berculosis

1 
asserting religious reasons. do we draw the lme? I do not believe 

We cannot allow that to happen. Prison that t~e test should be whether there
is a closed society with prisoners living quest 1s reasonable or not. I do not be
very close. They must be tested for lieve the authors of this bill intend. the 
contagious disease. Testing is abso- consequences that I have outlmed 
lutely, unequivocally necessary. Such a briefly. 
group might win a case like this if this The courts, for the most part, have 
bill is adopted without my amendment. long given great deference to prison of-

All I am saying is we have to treat ficials when it comes to constitutional 
prisoners differently than the general rights of prisoners. My amendment is 
populous. I do not think that is really supported by every warden, every pris
out of line. on director in every State in the 

Under the least restrictive means Union. I ask unanimous consent that a 
clause of RFRA, such a group might be letter signed by all 50, including those 
able to win other costly arrangements from the Virgin Islands, all 50 State 
to separate them from the rest of the prison directors be printed in the 
prison population. Not only would that RECORD in support of this amendment. 
be costly to the State, but creates a There being no objection, the mate
dangerous situation with jealous pris- rial was ordered to be printed in the 
oners seeing others get special privi- RECORD, as follows: 
leges. It is the prisoner WhO can think ILLINOIS DEPARTMENT 
up the religion of the week or the day oF CORRECTIONS, 
that gets treated the best. Chicago, IL, September 17, 1993. 

I could go on and on with all kinds of Hon. HARRY REID, 
other cases. The cases only get more U.S. Senate, 

RFRA h ld Washington, DC. 
bizarre, and under t ey wou DEAR SENATOR REID: As directors and com-
become even more bizarre and more missioners of every state prison in the Unit
winnable by the inmates. We have had ed States, the District o'f Columbia, the 
all kinds of cases in Nevada. United States Virgin Islands, and various 

The one I think I should report to the jail systems throughout the country, as well 
Senate is, some man said he was in as Norman Carlson, former Director of the 
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Federal Bureau of Prisons for seventeen 
years and J. Michael Quinlan, Director from 
1987-1992, we are writing to thank you for 
proposing the amendment of Senate Bill 578 
(the Religious Freedom Restoration Act, 
RFRA). The undersigned prison and jail offi
cials represent systems which employ over 
305,000 people and have custody of nearly 
834,000 incarcerated persons. 

This bill will have a devastating affect on 
prison safety and security at an enormous 
fiscal price, unless the Reid amendment is 
adopted. Rather than a " restoration," RFRA 
would dramatically change the law with re
spect to free exercise claims brought to chal
lenge prison regulations. A dramatic change 
in the legal standard applied in prison litiga
tion will necessarily result in a dramatic in
crease in the amount and cost of litigation 
and will have a deleterious impact on secu
rity and limited prison resources. 

During consideration of this bill in com
mittee, not one single prison administrator 
was given an opportunity to testify as to the 
substantial negative impacts of imposing a 
" compelling state interest" standard and 
"least restrictive means" test on local, state 
and federal correctional and detention facili
ties. Some proponents of the bill argue that 
the " compelling state interest" standard 
will not be a difficult standard for prison of
ficials to meet. In the absence of any testi
mony from individuals with experience in 
this area, it is difficult to imagine how these 
proponents can reach this conclusion. 

More importantly, this argument ignores 
the fact that imposition of the "least restric
tive means" test will subject the day-to-day 
judgment of prison officials to an inflexible 
strict scrutiny analysis by federal courts 
which are ill-equipped to administer the se
curity of our prisons and jails. This test does 
not allow for a balancing of individual rights 
and institutional needs. Rather, it elevates 
asserted individual inmate rights over the 
operational needs of prisons and the rights of 
the inmate population as a whole. In addi
tion, litigation under this test will impose 
unnecessary costs on the taxpayers of our 
states and ignores the realities of prison 
management. 

While we applaud your efforts to extend 
protection to legitimate religious groups in 
society at large, we ask that you recognize 
the ~nique nature of the closed society of 
prisons, as the United States Supreme Court 
has long done. The legal standards promul
gated by the Supreme Court in the prison 
context should be preserved. The existing 
standard requires prison administrators to 
accommodate the religious practices of in
mates in our care and custody. However, it 
permits individual rights to be balanced 
against the needs of the prison community 
as a whole and the overriding need for secu
rity and order. 

Leaders . of illicit prison organizations are 
sophisticated individuals who will readily 
manipulate the new standards RFRA would 
create to perpetuate illegal and dangerous 
activities under the guise of "religion." 

Because of our responsibilities and experi
ence as prison administrators, we are aware 
that there are thousands of gangs and racial 
supremacist groups housed in this country's 
prisons, who claim to be members of reli
gious organizations. Often, we have faced at
tempts to spread racial hatred and incite ra
cial violence through "religious" materials. 
Further, religious claims have been used to 
attempt to gain special privileges. Inmates 
even have devised their own new religions 
with tenets tailored to obtain special favors 
and circumvent security regulations. How-

ever, courts are extremely loathe to find 
that a group claiming to be a religion is, in 
fact, not a religion. Courts have found that 
the Church of the New Song (CONS for 
short), the El Rukns, Satanic cults, and 
other groups are "religious." Thus, each re
striction on their activities will need to be 
the "least restrictive" and supported by 
compelling reasons. 

If prisons are not exempted from RFRA 
and the existing legal standard preserved, 
such groups will be able to conduct con
gregate services, distribute hate literature, 
organize, and conduct and promote activities 
which are now banned. Activities including 
drug trafficking, racial violence, and gang 
organizing would be made easier under 
RFRA. These activities negatively impact on 
prison order as well as the free community. 

Correctional facilities are operating with 
diminished economic resources and the in
mate population is exploding. Prison litiga
tion is already placing a tremendous drain 
on those limited resources. While inmates 
litigate at no or little cost to themselves, 
taxpayers are required to subsidize the filing 
fees of inmates, pay for paper, law books, 
legal assistance, postage, Xeroxing, and wit
ness production for prisoners' suits. Out of 
already strained prison budgets, we must pay 
for transportation of witnesses, additional 
security and transportation of inmates to 
court appearances, legal assistance for cor
rectional officers, and significant amounts of 
lost staff time spent responding to inmate 
claims, most of which are spurious. Prison 
officials cannot afford to divert limited re
sources to litigate the staggering number of 
inmate cases which would be spawned by cre
ating a new cause of action, under a more 
stringent standard, as RFRA proposes to do. 
In addition, we may be forced to re-litigate 
all of the cases in which we have already pre
vailed under the existing constitutional 
standard. 

RFRA would provide inmates with rights 
even greater than the Constitution guaran
tees. RFRA would be used by inmates to 
cripple correctional authorities' efforts to 
contain illegitimate organizations and to re
strict their nefarious activities. Because of 
the tremendous impact on security and state 
and local governments' finances, we urge you 
to support the Reid amendment and preserve 
the existing legal standards enunciated by 
the Supreme Court in the prison area. 

Sincerely, 
Norm Carlson, Director, Federal Bureau of 

Prisons (Ret.), 1970-1987. 
J . Michael Quinlan, Director, Federal Bu

reau of Prisons (Ret.), 1987-1992. 
Howard A. Peters III, Director, Illinois 

Dept. of Corrections Inmate population: 
33,500. 

James H. Gomez, Director, California De
partment of Corrections. Inmate population: 
116,200. 

Larry Norris, Acting Director, Arkansas 
Dept. of Corrections. Inmate population: 
7,900. 

Thomas A. Coughlin, Commissioner, New 
York Department of Corr. Services. Inmate 
population: 64,500. 

Kenneth L. McGinnis, Director, Michigan 
Dept. of Corrections. Inmate population: 
39,300. 

Harry Singletary, Secretary, Florida Dept. 
of Corrections. Inmate population: 51,500. 

Andy Collins, Director, Texas Institutional 
Division-TDCJ. Inmate population: 60,400. 

Allen L. Ault, Commissioner, Georgia 
Dept. of Corrections. Inmate population: 
28,000. 

Reginald Wilkinson, Director, Ohio Dept. 
of Rehabilitation and Corrections. Inmate 
population: 39,400. 

Joseph D. Lehman, Commissioner, Penn
sylvania Dept. of Corrections. Inmate popu
lation: 25,800. 

Franklin Freeman, Secretary, North Caro
lina Dept. of Corrections. Inmate population: 
21,100. 

Richard A. Lanham, Sr., Commissioner, 
Maryland Division of Corrections. Inmate 
population: 19,900. 

Edward W. Murray, Director, Virginia 
Dept. of Corrections. Inmate population: 
17,000. 

William H. Fauvar, Commissioner, New 
Jersey Dept. of Corrections. Inmate popu
lation: 23,700. 

Thomas Herring, Commissioner, Alabama 
Dept. of Corrections. Inmate population: 
18,238. 

Samuel A. Lewis, Director, Arizona Dept. 
of Corrections. Inmate population: 17,200. 

Parker Evatt, Commissioner, South Caro
lina Dept. of Corrections. Inmate population: 
17,100. 

Richard Stalder, Secretary, Louisiana 
Dept. of Public Safety & Corrections. Inmate 
population: 16,500. 

H. Christian DeBruyn, Commissioner, Indi
ana Dept. of Corrections. Inmate population: 
14,800. 

Christine Bradley, Commissioner, Ten
nessee . Dept. of Corrections. Inmate popu
lation: 11,350. 

Chase Riveland, ·secretary, Washington 
Dept. of Corrections. Inmate population: 
10,000. 

Dora Schriro, Director, Missouri Dept. of 
Corrections. Inmate population: 16,337. 

Walter B. Ridley, Director, Washington, 
D.C., Dept. of Corrections. Inmate popu
lation: 12,000. 

Larry DuBois, Commissioner, Massachu
setts Dept. of Corrections. Inmate popu
lation: 10,000. 

Jack Lewis, Commissioner, Kentucky 
Dept. of Corrections. Inmate population: 
10,000. 

Eddie Lucas, Commissioner, Mississippi 
Dept. of Corrections. Inmate population: 
9,670. 

Frank Hall, Director, Oregon Dept. of Cor
rections. Inmate population: 6,500. 

Ron Angelone, Director, Nevada Dept. of 
Prisons. Inmate population: 6,400. 

Sally Chandler Halford, Director, Iowa 
Dept. of Corrections. Inmate population: 
4,700. 

Patrick Fiedler, Secretary, Wisconsin 
Dept. of Corrections. Inmate population: 
8,500. 

Gary Stotts, Secretary, Kansas Dept. of 
Corrections. Inmate population: 6,200. 

J. Patrick · Gallagher, Commissioner, 
Philadelphia Prison System. Inmate popu
lation: 4,900. 

Robert J. Watson, Commissioner, Delaware 
Dept. of Corrections. Inmate population: 
4,300. 

J.W. Fairman, Executive Director, Cook 
County Dept. of Corrections. Inmate popu
lation: 9,141. 

Eloy Mondragon, Secretary, New Mexico 
Corrections Department. Inmate population: 
3,500. 

George --, Director, Hawaii Depart
ment of Public Safety. Inmate population: 
2,674. 

Ari Zavaras, Executive Director, Colorado 
Dept. of Corrections. Inmate population: 
7,535. 

James Gamble, Administrator, Montana 
Corrections Division. Inmate population: 
1,521. 

O.L. McCottar, Director, Utah Dept. of 
Corrections. Inmate population: 2,110. 
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Larry Fields, Director, Oklahoma Dept. of 

Corrections. Inmate population. 
Orville B. Pung, Commissioner, Minnesota 

Dept. of Corrections. Inmate population: 
4,000. 

George A. Vose , Jr., Director, Rhode Island 
Dept. of Corrections. Inmate population: 
3,000. 

Harold Clarke, Director, Nebraska Dept. of 
Corrections. Inmate population: 2,700. 

N.E. Pishon, Acting Commissioner, New 
Hampshire Dept. of Corrections. Inmate pop
ulation: 1,700. 

Richard A. Vernon, Director, Idaho Dept. 
of Corrections. Inmate population: 2,400. 

J. Frank Prewitt, Jr. , Commissioner, Alas
ka Department of Corrections. Inmate popu
lation: 2,878. 

Nicholas Thin, Commissioner, West Vir
ginia Department of Corrections. Inmate 
population: 2,000. 

Elaine Little, Director, North Dakota 
Dept. of Corrections. Inmate population: 
1,500. 

Lynne DeLano, Secretary, South Dakota 
Dept. of Corrections. Inmate population: 
1,550. 

Judith Uphoff, Director, Wyoming Dept. of 
Corrections. Inmate population: 900. 

John Gorczyk, Commissioner, Vermont 
Dept. of Corrections. Inmate population: 900. 

Larry R. Meachum, Commissioner, Con
necticut Dept. of Corrections. Inmate popu
lation: 12,200. 

Donald L. Allen, Commissioner, Maine 
Dept. of Corrections. Inmate population: 
1,519. 

James E. Aiken, Director, U.S. Virgin Is
lands. Inmate population: 502 local , 144 main
land; Total 646 

Mr. REID. Mr. President, as I said, 
the courts have long given great def
erence to prison officials when it comes 
to constitutional rights of prisoners. 
There are three cases that provide the 
test currently applied to the prison sit
uation: The Turner case, the O'Lone 
case, and the Thornburgh case. All this 
amendment does is make these cases 
the law of the land. Prisoners still have 
rights. They still can exercise their re
ligion, but the standard set is now one 
already in law. What the bill would do 
is have that evaporate, start all over, 
and that is wrong. We should go with 
what we already have. 

These cases establish a four-part test 
for evaluation of prison regulations 
which allegedly infringe upon inmates' 
constitutional rights. They are: 

First, a logical connection between 
the correctional institution's regula
tion and the legitimate Government in
terest asserted as justification for the 
regulation. 

Second, if alternative means of exer
cising the right are available, more 
deference is owed to prison officials 
when gauging the validity of the regu-
fation than to the prisoners. _ 

Third, consideration must be given to 
the impact that accommodation will 
have on prison personnel, other in
mates, and on allocation of prison re
sources. 

And fourth, the absence of ready al
ternative means to fully accommodate 
inmates' asserted constitutional rights 
is evidence of the reasonableness of the 
regulation. 

Four simple standards, and that is all 
this amendment does is maintain these 
four standards. I am at a loss as to why 
the authors of this bill will not accept 
this amendment. Senator SIMPSON filed 
a minority report which I think was 
very lucid and pointed, and I think the 
committee should have followed him. I 
think this amendment will be adopted 
by the Senate because it is the right 
thing to do. 

This standard that I have established 
in my statement to the Senate tonight 
and also the amendment I offered gives 
prison officials clear guidelines on 
which to base regulations. Under these 
guidelines, prison regulations which 
impact on the exercise of first amend
ment rights will pass constitutional 
muster if they are-and this is a key 
phrase-"reasonably related to legiti
mate penological interests." Very sim
ple. 

If these Supreme Court decisions are 
overturned by this legislation-and 
this is the stated purpose in the com
mittee report-these clearly stated 
guidelines will no longer exist. My 
amendment contains these clearly ar
ticulated guidelines in the prison situa
tion by stating that it is not the intent 
of this legislation to overturn the three 
Supreme Court cases I have mentioned. 

The "reasonably related to penolog
ical interests standard, " which my 
amendment maintains, is appropriate 
in the prison context, due to the closed 
nature of a society where prisoners 
live. In prison, the balance between the 
State's interest and the individual's 
rights must consider factors far dif
ferent than those considered in society 
at large. For instance, drugs, violent 
behavior, gangs, racism, and bigotry 
are much more pernicious in prison. In
mates are unable to walk away or 
avoid offensive conduct. Jews, Catho
lics, Muslims, white supremacists, 
Protestants, cultists of all kinds are 
packed together in close quarters, very 
close quarters. . 

An incident that happened in a pris
on in Tallahassee, FL, demonstrates 
how heated religious issues can get in 
close quarters of a prison. Mr. Presi
dent, a group of inmates formed a 
pagan religious group which wor
shipped the Sun and Moon and held 
elaborate rituals at the vernal and au
tumnal equinox. They requested a 
round wooden altar, a sword, and a 
naked woman to dance in the moon
light. 

You will have to admit this religion 
is interesting, to say the least. Prison 
officials refused the sword and the 
woman, but they agreed to the altar 
and had the prisoners in the woodshop 
build it. But it turned out that the in
mates building the altars were fun
damentalist Christians, who decided to 
hide a Bible in the altar's base. After 
several rituals, the pagans discovered 
the Bible and a .riot ensued. 

This shows that inmates' individual 
rights must be balanced against those 

of the prison community as a whole 
and must yield where security and 
order reasonably demand. 

In Turner, one of the cases my 
amendment maintains, the Supreme 
Court summarized the impact of hold
ing corrections to the "compelling 
State interest" test and the "least re
strictive means" standard: 

Subjecting the day-to-day judgments of 
prison officials to an inflexible, strict secu
rity analysis would seriously hamper their 
ability to anticipate security problems and 
to adopt innovative solutions to the intrac
table problems of prison administration. The 
rule would also distort the decisionmaking 
process, for every administrative judgment 
would be subject to the possibility that some 
court somewhere would conclude that it had 
a less restrictive way of solving the problem 
at hand. Courts inevitably would become the 
primary arbitrators of what constitutes the 
best solution to every administrative prob
lem, thereby unnecessarily perpetuating the 
involvement of the Federal courts in the af
fairs of prison administration. 

RFRA establishes the same standard 
for everyone, including prisoners. That 
is what I object to, and that is what my 
amendment would resolve. Though in
carceration does not terminate the free 
exercise of religion, it is necessarily re
stricted. That is not asking too much. 
According to O'Lone, another of the 
cases my amendment maintains, these 
restrictions arise from incarceration 
itself and from valid penal objectives, 
including deterrence of crime, rehabili
tation of prisoners, and institutional 
security. The committee report clearly 
states that it intends to overturn the 
O'Lone case. I object to that. My 
amendment would correct that. Re
member, we are talking about last year 
the prisoners being ahead. They are 
ahead by 1,401 cases. We have 48,538 
cases filed against prisoners, against 
criminals, but the prisoners beat us. 
They filed 49,939 civil cases in the Fed
eral court system. We have to put a 
limit to this and give the court some 
direction and guidelines. 

According to the standards of 
O'Lone, we know what they are, we can 
follow what they are, and it should be 
maintained in law. 

In 1940, the Supreme Court held in 
Cantwell that although the first 
amendment guarantee of free religious 
belief is absolute, the free exercise of 
religion is necessarily subject to regu
lation for the protection of society. 
There can be no better illustration of 
this than the prison situation. 

Again, in O'Lone, the Supreme Court 
stated that the right to free exercise of 
religion does not terminate at the pris
on gates but is necessarily restricted 
due to one's incarceration. 

As stated by Mary Schnabel in an ar
ticle in the Willamette Law Review, 
subjecting prison regulations to the 
same high standard of review as the 
laws generally applicable outside cor
rectional institutions is impractical 
and contrary to two decades of case 
law. 
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I could not agree more with this Law 

Review article. 
So I am asking the Senate tonight to 

not do that. We must recognize incar
ceration is a special situation. We must 
keep in mind that my amendment does 
not take away from prisoners the right 
to free exercise of religion. It merely 
maintains the status quo which has 
been long established by case law. 

The intent of the amendment is to 
head off the rapid increase in religion
related litigation that prisoners will 
bring if the bill passes without amend
ment. Whether the suits are frivolous 
or not, they still take up the court's 
time and cost the taxpayers money. 
This amendment is supported by all 50 
State prison directors. It is supported 
by a majority of the State attorneys 
general. It is supported by the Amer
ican Federation of State, County, and 
Municipal Employees, and it is sup
ported by many, many Governors. 

Mr. President, why send an invita
tion to prisoners for more suits? Pass
ing RFRA without my amendment 
would just be another unfunded man
date for the States. 

I reserve the remainder of my time. 
Prior to doing so, though, I would like 
to commend and congratulate and ap
plaud the Senator from Wyoming, who 
is a member of the Judiciary Commit
tee. 

As I indicated before he came to the 
floor, the minority report which was 
filed out of the Judiciary Committee 
was a very fine piece of work, an I am 
proud to join with the Senator from 
Wyoming in sponsoring this amend
ment. 

Mr. SIMPSON addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Wyoming [Mr. SIMPSON] is 
recognized. 

Mr. SIMPSON. Mr. President, now 
the i tern of business before the floor is 
the amendment of the Senator from 
Nevada. 

The PRESIDING OFFICER. That is 
correct. 

Mr. SIMPSON. I am a cosponsor of 
that amendment with the Senator from 
Nevada and I will now speak on that 
amendment. 

Mr. President, this is very interest
ing business, this issue of the restora
tion of the religious freedom. The Reli
gious Freedom Restoration Act-with a 
name like that, how can you possibly 
turn your back on it? _ 

I had serious concerns on it when it 
came before the Judiciary Committee. 
I continue to have the most grave con
cerns about both the bill's scope and 
its potential breadth, and its impact, if 
it is enacted into law. I commend my 
friend from Nevada on his amendment. 
This is a fascinating place, we are ad
versaries one day, and allies the next. 
That is what makes it such a unique 
and remarkable institution. I do not 
think laymen understand that. But 
certainly anyone who has legislated 

understands that. That is why it is a 
pleasure to work with my colleague, 
Senator REID, and to join him on this 
amendment. 

I hear clearly the arguments about 
this bill. But I am still not convinced 
in any way that Congress should prop
erly be inserting itself into the process 
of judicial review of constitutional 
challenges to State criminal laws even 
in an area as vi tal to our way of life as 
the freedom to exercise our religion. 

There are a couple of important 
points to discuss. I hope someone out 
there will hear me. I think my col
leagues are perhaps not attentively lis
tening to the remarks on the floor at 
the present time. 

Let us remember that the underlying 
issue of the Smith decision which cre
ated the Supreme Court decision was 
Oregon's criminal law, which prohib
ited the possession and use of peyote, 
with no exception for legitimate reli
gious use-even possession by members 
of the Native American church. 

I would add that I have notified my 
fine native American constituents, the 
Shoshone Tribe, and the Arapaho 
Tribes of Wyoming, that I would indeed 
support a statute properly constructed 
creating an exemption for the religious 
use of peyote. 

I am sensitive to their concerns on 
that issue, always have been. I am 
ready to support such an appropriate 
bill. I have relatives who worked on the 
Shoshone reservation, my grand
mother's brother married a full-blood
ed Shoshone. In my family, Richard 
Brunett, a native American, and I 
share a common great grandfather. 
These are very sensitive things to me. 
But we are not talking about that here. 

The strangest part of our work here 
is that we do things, you either kill or 
pass a bill based on a death blend-! 
have said this about 150 times-a death 
blend of emotion, fear, guilt, or racism. 
What a poor way to do the Nation's 
business. 

I support religious freedom. Who does 
not? I always have. Any thoughtful 
person does. Yet, I have serious doubts 
about this bill. 

So now not only do we have a death 
blend of guilt, fear, emotion, and rac
ism, now we can add the misuse of reli
gion to the list. 

The Religious Freedom Restoration 
Act, RFRA-despite its lofty title-has 
much less to do with the historical and 
constitutional concepts of religious 
freedom than with the creation of new 
rights-ones that could prove particu
larly helpful and useful to hardened 
criminals and prisoners. It would, 
therefore, deeply frustrate prison offi
cials, prison discipline, and the courts. 

Rather than protecting religious 
freedom, RFRA would create another 
series of rights, private rights that 
would ignore generally applicable 
criminal law and otherwise reasonable 
restrictions on behavior in the prison 
environment. 

For example: Under the proposed leg
islation prisoners may be able to con
duct animal sacrifices in the name of 
religious freedom. We are beginning 
now to hear from the animal rights 
people. They have finally entered the 
realm of recognition in what we are 
doing here. We certainly have heard 
from the prison administrators who 
have been fully aware of what is hap
pening here. 

If I am totally over the wall on this 
one, then six Justices of the U.S. Su
preme Court must be just as wrong
headed and misguided as I am. For that 
was the vote in the Smith decision, 6 to 
3. 

Key law enforcement personnel, 
whose duty it is to be sensitive to pris
ons, share my concerns about this law. 
Half of the attorneys general of · the 
United States, including Wyoming's 
own fine attorney general, Joe Meyer, 
a Democrat, not of my particular polit
ical faith, but a man for whom I have 
great respect and regard, sent me a let
ter outlining their fears. 

I heeded their views in my vote. So it 
is a great pleasure to join with Sen
ators REID, BRYAN, SASSER, MATHEWS, 
and BURNS, to exempt State and Fed
eral prisons from the bill's application. 
That will remove a very significant 
budget and prison security impact on 
our Federal, State, and local criminal 
justice systems imposed by the bill. 
Pursuant to the amendment, I expect 
that other uses of rituals disruptive to 
prison management will not be allowed 
in prisons, and the courts will not over
rule the prison administrator's prohibi
tion on such behavior. 

I think we want to remember that 
what we are talking about here is a 
very narrow issue. We are talking 
about legislation which will make it 
possible for litigants of many different 
religious beliefs to challenge these 
State and Federal laws that somehow 
burden some of the acts that are en
gaged in as part of their unique and in
dividual religious beliefs. We must al
ways be mindful that we are not con
cerned in any way here with the Su
preme Court ruling addressing restric
tions or regulation of beliefs. We are 
talking about acts. That is a crucial 
distinction that was missed in Judici
ary, and it was obviously missed on 
this floor in many other issues raised 
by the legislation. 

I have many, many questions. In 
committee, I did not delay action, but 
I am certainly opposed to it. I was the 
only one that voted against it in Judi
ciary, and since then, people around 
the country have awakened from their 
slumbers with regard to at least this 
amendment. 

We have an extraordinary array of 
State attorneys general and prison ad
ministrators, who were never consulted 
nor present at the single hearing-that 
is all there was, a single hearing. While 
I am not aware of whether any of these 
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prison officials had the opportunity to 
give testimony. I do not believe the 
prison officials really were allowed to 
be involved in the issue. I do not think 
people had the benefit of their thought
ful views. I said at the time in the Ju
diciary Committee that I thought an
other hearing was in order. But remem
ber the distraction here-the Smith 
case involved a law which prohibited 
an act not a belief, and that prohibi
tion burdened the exercise of a reli
gion. 

If the intent of this legislation was to 
require strict scrutiny- an almost in
surmountable burden of proof- of laws 
which prohibit acts in furtherance of a 
religious belief, why does the legisla
tion not say that? It occurs to me that 
this language- the burdening of the ex
ercise of religion-would serve to ele
vate an act, even a repugnant act, to 
that of a protected belief or a thought. 
That is certainly a far, far ranging and 
weird interpretation. But there are 
other religious followers who have acts 
as part of their rituals which are con
sidered equally important. 

Consider, if you will, a group of peo
ple who happen to practice Satanism 
and believe they can only commu
nicate with their deity through animal 
sacrifice. It occurs to me that a law of 
general applicability prohibiting cru
elty to animals would be easily chal
lenged under this legislation . I think it 
would, without question. Either that, 
or there would have to be an exception 
written into those laws for satanic 
practice . 

It is easy to envision a great many 
situations where regulations that our 
society has always accepted could be 
called into question under this legisla
tion. Prisoners could demand such 
things as specially prepared food; the 
right to pray three times a day; certain 
types of clothing-indeed the list is 
endless. Likewise, the military could 
be challenged to adopt special prac
tices for preparation of food, opportu
nities to pray on various different sab
baths, clothing, not to mention the ex
treme situation of an individual, for 
whatever reason, who wanted to engage 
in a practice involving a ritual-an 
act-that would · be repugnant, offen
sive, or disruptive to a majority of ob
servers. 

So I shared those views, and I 
thought-and still think-we should 
proceed very carefully and, of course, 
the arguments for the passage of the 
bill are sometimes often so shrill-that 
indeed we must correct this hideous 
and extraordinary thing "in the inter
est of justice" and so on. 

But let us just take a quick review of 
the history. Fifty years ago, the U.S. 
Supreme Court ruled that the Govern
ment could restrict a prison inmate's 
acts in furtherance of a religious belief 
if the Government regulation served a 
legitimate prison interest. The RFRA 
would overrule this clear directive and 

elevate this inmate's claim to the 
much higher standard of review of 
" compelling State interest and least 
restrictive means. " This sounds to the 
laymen like head-of-the-pin stuff, and 
it should because it is bizarre . 

This means that prison administra
tors would be required to adjust cur
rent practices in order to accommodate 
disruptive and even totally bizarre ac
tivities by inmates if these " acts" were 
couched in terms of a religious exer
cise . 

There are so many examples of what 
happened in prisoner litigation, when 
the RFRA type standard review has 
been applied. Here are a couple. In 
Florida -do not miss this one-an in
mate convicted of racketeering and 
conspiracy to commit murder sued the 
prison to permit him to distribute ra
cially inflammatory literature within 
the State prison system. I think my 
good colleague from Nevada touched on 
this. He presented this as a religious 
expression by the Temple of Love , 
which he had founded. His literature 
included gruesome cartoons of African
Americans being mutilated, tortured 
and oppressed by whites. Using the 
standard of review that this remark
able piece of legislation would now re
quire, the Florida District Court ruled 
that this material was protected as re
ligious speech. 

In other States, prisoners have sued 
prison officials under the cloak of reli
gious freedom in order to promote ac
tivities such as racial and ethnic geno
cide, witchcraft, Satanism. I under
stand that followers of both witchcraft 
and Satanism engage in animal sac
rifice. I am not totally aware of some 
of the aspects of that religion, but I 
have gathered that. 

In Wyoming, an inmate of Asian an
cestry-do not miss this one-in the 
Wyoming penitentiary, who is consid
ered by prison officials to be one of the 
highest escape risk prisoners at 
Rawlins, WY, claimed to be a member 
of an American Indian religion and de
mands a religious right to participate 
in a sweat lodge ceremony outside of 
his maximum security confines. There 
is a reason for that. The sweat lodge is 
located at the fringes of the peniten
tiary. That is just where this person 
would like to be-near the fringes-be
cause he has already had eight violent 
escape attempts to his credit. Some es
capes were from the Federal facilities 
at Marion and Levenworth. 

There are others in Rawlins, WY, who 
are claimed to be Odinists. I am not fa
miliar with the Odinists' religion, but 
that is a right to firepits, sheepskins, 
and lances. 

These are not fanciful or imagined 
worst case scenarios, but rather are 
factual cases that have been filed by 
inmates and considered by the courts 
and by prison administrators. I became 
very concerned that RFRA will add 
even greater credibility and likely con-

stitutional sanction to these types of 
claims. 

So all may understand, so that you 
do not miss how we got here and what 
the Supreme Court did by a 6-3 deci
sion, remember that this bill, this mis
guided bill , was drafted solely to over
rule the U.S. Supreme Court decision 
in a case which held-do not miss these 
facts, because it was narrow-that un
employment benefits could be denied 
to two individuals in Oregon named 
Smith and Black. The two were dis
missed from their jobs with a nonprofit 
drug rehabilitation organization be
cause they took part in a peyote cere
mony with a native American church 
of which they are a member. This was 
a violation of the written terms of 
their employment-that they would ab
stain from. the use of drugs or alcohol. 
There was no Oregon State criminal 
law exemption for religious use and 
possession of peyote. If you do it, you 
are guilty. So they were fired and then 
they applied for unemployment com
pensation benefits. 

Their claim was denied by the State. 
They appealed that decision to the Or
egon Court of Appeals, which ruled in 
their favor. The State of Oregon then 
appealed that decision to the state Su
preme Court where Smith and Black 
won again, and that State appealed the 
decision to the U.S. Supreme Court in 
which a 6-to-3 decision in 1990 ruled in 
the State's favor and against Smith 
and Black. And in the wake of that ac
tion RFRA was born. 

I will stick with the U.S. Supreme 
Court. 

So these are some of the things I 
wan ted to share with you with regard 
to this measure . 

I join with my colleague from Ne
vada. I think the amendment, which 
exempts prisoners from the bill's appli
cation, removes the significant budget 
and prison security impacts on the 
Federal, State, and local criminal jus
tice systems imposed by the bill. 

Who would not agree that prisoners 
do and must have first amendment 
rights, including the right to exercise 
their religion. But there are limits to 
those rights. Numerous State attor
neys general, including Wyoming 's 
own, the correctional directors of all 50 
States, Norman Carlson, the former Di
rector of the Federal Bureau of Pris
ons; J. Michael Quinlan, the former Di
rector of the Federal Bureau of Pris
ons; the American Federation of State, 
County, and Municipal Employees, 
which represents correctional officers 
and other prison personnel, and the Na
tional Sheriffs' Association support to
tally this amendment to exempt pris
oners. Prison interests should be given 
considerable deference. My friend from 
Nevada touched on that. Prison au
thority should not be required to ac
commodate practices which signifi
cantly interfere with the security and 
operation of the prisons. 
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At a time when each State and Fed

eral jurisdiction in the country is faced 
with overcrowded prison facilities and 
an unrelenting barrage of inmate law
suits, this bill would allow prison in
mates to ·sue prison administrators 
with greater frequency and, obviously, 
greater success. Corrections adminis
trators state that prisoners who hear 
that the standard now will be lowered 
will use the opportunity to bring law
suits to manipulate the system to get 
special benefits. 

Mr. President, I ask unanimous con
sent that a letter from the Utah De
partment of Corrections, dated August 
5--and that is in there for the benefit 
of my colleague, the Senator from 
Utah-and a letter from Frederick 
Hess, former U.S. attorney for the 
Southern District of Illinois--for my 
other colleague on the Judiciary Com
mittee-be printed in the RECORD. 

There being no objection, the letters 
were ordered to be printed in the 
RECORD, as follows: 

LEWIS, RICE & FINGERSH, 
Belleville , IL, September 7, 1993. 

Hon. ROBERT MICHEL, 
House of Representatives , Washington, DC. 

DEAR CONGRESSMAN MICHEL: Under current 
law, a unit of local , state, or federal govern
ment can infringe upon a person's exercise of 
religion if such infringement bears a rational 
relationship to furthering a governmental 
interest. S . 578 would allow a unit of govern
ment to infringe upon a person's exercise of 
religion only if such infringement furthers a 
" compelling government interest" and is the 
" least restrictive means" of furthering that 
interest. 

Attorney General Reno supports S . 578 to 
overturn Employment v. Smith, 110 S .Ct. 1595 
(1990) which held that application of a neu
tral law of general applicability-even if it 
has the effect of burdening religious prac
tice- does not run afoul of the Free Exercise 
Clause of the First Amendment. 

We seem to have come full circle in t he 
Justice Department back to the seventies as 
we prepare to expand the judiciary and relax 
norms accompanied by social engineering. It 
took more than a decade to protect the 
strong interest which society and prison ad
ministrators have in preserving security, 
order and discipline in prison. While I hope 
the government/prison administrator will 
prove ·'compelling interest", I am sure the 
additional " least restrictive means" test is 
joined to undermine the clear meaning for 
the former. 

S. 578 will subject prisons to the precise re
sult the Supreme Court sought to avoid in 
its earlier rulings in prison cases, by provid
ing inmates far greater latitude to attack 
and undermine legitimate prison authority, 
necessary to maintain security and order. 
The risk and expense of litigation under this 
Act will leave governments vulnerable to 
manipulaton by inmates. Prose prisoner liti
gation is already the most rapidly increasing 
type of litigation in our country and makes 
up more than a third of the docket of some 
federal district courts. The increase in cases 
resulting from the creation of this new cause 
of action under RFRA would only add to the 
crippling impact of prisoner litigation on our 
criminal justice system and further erode 
our courts ' ability to deal with more urgent 
issues of crime. 

Last year, 48,538 criminal cases were 
brought in federal court. During the same 

period, inmates in federal , state and local de
tention facilities filed 49,939 civil suits 
against the government in the same court 
system. While civil filings dropped by 5 per
cent .overall, there was a 16.2 percent in
crease in inmate petitions. 

Perspective into this explosion of inmate 
litigation can be found by looking at the his
toric rise in this type of litigation over the 
past 27 years. In 1966, 218 civil rights peti
tions were filed by prisoners in federal 
courts. In 1984, there were 18,034 such suits 
filed . In 1992, there were 31,580 filed. Surely , 
no one could reasonably argue that condi
tions in our prisons and jails were better in 
1966 than today. Rather, as federal courts 
across this nation have repeatedly observed, 
this rise in filing is attributable to inmates 
abusing the rights afforded them by the Con
stitution. Litigation has provided them ave
hicle to manipulate those charged with their 
lawful incarceration, at taxpayer expense . 

The current legal standards mandate that 
prison administrators reasonably accommo
date the fee exercise rights of individual in
mates, but permits a balance to be struck be
tween such individual rights and institu
tional needs. S . 578 would not permit these 
interests to be balanced; rather, it would ele
vate asserted individual inmate rights over 
the operational needs of prisons. This is not 
the time to impose additional and unneces
sary costs for incarcerating felons on a crime 
weary public by imposing additional , heavy 
burdens on the professionals on whom we de
pend to operate our prisons . Nor is it time to 
increase the burden on our courts. 

The Congressional Budget Officer should 
acknowledge that the enhanced test and 
standard for religious cases would increase 
the time and process necessary to defend 
against cases in which a religious claim is 
raised . Specifically, the ability to obtain a 
judgment by summary judgment motion 
would be reduced and the need for jury trials 
will be substantially increased. This would 
have a significant impact on the percent of 
judicial time consumed by review of inmate 
cases and would create a need for more law 
clerks. magistrate judges, district judges, 
and circuit judges to address the increased 
number of these more complex and time-con
suming cases. U.S. Attorneys would have to 
hire additional assistants to deal with the 
increase of religious suits brought by the 
rapidly increasing federal inmate popu
lation. The Bureau of Prisons would have 
many additional costs associated with ac
commodation of .idiosyncratic religious te
nets. At the state and local level, taxpayers 
would have to bear the burden of additional 
litigation costs. Attorneys would be required 
to expend additional time litigating each 
case currently pending under the new height
ened standard and to respond to the new bar
rage of litigation under this new cause of ac
tion . 

While one must applaud efforts to extend 
protection to legitimate religious groups in 
society at large, please recognize the unique 
nature of the closed society of prisons, as the 
United States Supreme Court has long done . 
The legal standards promulgated by the Su
preme Court in the prison context should be 
preserved. The existing standard requires 
prison administrators to accommodate the 
religious practices of inmates in their care 
and custody; however, it permits individual 
rights to be balanced against the needs of 
the prison community as a whole and the 
overriding need for security and order. The 
Supreme Court has not also required that it 
be done by " the least restrictive means" and 
Congress should not permit this social engi
neering sought by the executive. 

Inmates who lead illicit prison gangs and 
organizations are sophisticated and will ma
nipulate S. 578 with its new standard to fa
cilitate this illegal activity under the guise 
of " religion" . Racial hatred in the prison 
setting is often spread and violence incited 
through " religious" materials. 

Further, religious claims have been used to 
attempt to gain special privileges. Inmates 
even have devised their own new religions 
with tenets tailored to obtain special favors 
and circumvent security regulations. How
ever, courts are extremely loathe to find 
that a group claiming to be a religion is, in 
fact, not a religion . Courts have found that 
the Church of the New Song (CONS for 
short), the El Rukns, Satanic cults, and 
other groups are " religions". Thus, each re
striction on their activities will now need to 
be the " least restrictive" and supported by 
compelling reasons. 

If prisons are not exempted from S. 578 and 
the existing legal standard preserved, such 
groups will be able to conduct congregate 
services, distribute hate literature , organize, 
and conduct and promote activities which 
are now banned. Activities including drug 
trafficking, racial violence, and gang orga
nizing would be made easier under RFRA. 
These activities negatively impact on prison 
order as well as the free community while 
these disputes consume court time and costs 
of administration of our prisons rise. 

Correctional facilities are operating with 
diminished economic resources and the in
mate population is exploding. Prison litiga
tion is already placing a tremendous drain 
on those limited resources. While inmates 
litigate at no or little cost to themselves, 
taxpayers are required to subsidize the filing 
fees of inmates, pay for paper, law books, 
legal assistance postage, Xeroxing, and wit
ness production for prisoners ' suits. Out of 
already strained prison budgets, we must pay 
for transportation of witnesses, additional 
security and transportation of inmates to 
court appearances, legal assistance for cor
rectional officers, and significant amounts of 
lost staff time spent responding to inmate 
claims, most of which are spurious. Prison 
officials cannot afford to divert limited re
sources to litigate the staggering number of 
inmate cases which would be spawned by cre
ating a new cause of action, under a more 
stringent standard, as RFRA purposes to do ; 
and tore-litigate all of the cases in which we 
have already prevailed under the existing 
constitutional standard. 

At a time when Congress is grappling with 
habeas corpus reform and ways to reduce 
frivolous inmate litigation, with its toll on 
our state and federal justice systems, it 
seems inconceivable that anyone would en
dorse the creation of a new cause of action 
for inmates which provides rights even 
greater than the constitutional protections 
they already enjoy. 

Sincerely, 
FREDERICK J. HESS. 

STATE OF UTAH, 
DEPARTMENT OF CORRECTIONS, 

Murray, UT, August 5, 1993. 
Hon. ALAN K. SIMPSON, 
U.S. Senator, Senate Office Building, 
Washington, DC. 

DEAR SENATOR SIMPSON: As Director of the 
Utah Department of Corrections, I am writ
ing to express concern regarding S. 578. Al
though I support the general principles of 
the Bill, the broad language raises some sub
stantial concerns for correctional facilities. 
If passed, a plethora of litigation will follow, 
substantial management problems will arise, 

• 
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and safety and security will be jeopardized. I 
encourage amending the legislation to ex
clude correctional facilities from S. 578. 

Case law currently allows a correctional 
institution to restrict an inmate's constitu
tional rights if the restriction is reasonably 
related to a legitimate penological interest. 
The proposed legislation will heighten the 
standard of review from a " reasonable rela
tion" to a " compelling interest" standard. 
As Director of Corrections, I am responsible 
for managing efficiently operated state insti
tutions. A significant portion of Corrections' 
budget goes toward litigation initiated by in
mates. If this legislation passes, without 
change, the Department will likely have to 
relitigate cases that have already been de
cided. Litigious inmates will challenge the 
previously established case law pursuant to 
S. 578. Consequently, the overall budget of 
Corrections will suffer. 

Religion plays an important role in manag
ing a correctional institution. The positive 
effect that religion can have on an inmate is 
immeasurable. However, some inmates will 
use any opportunity to manipulate the sys
tem, thereby, creating management prob
lems. Take for example an inmate whose re
ligious beliefs require a variance from recog
nized grooming standards. Other inmates 
have proffered religious beliefs that require a 
special attire that deviate from recognized 
dress standards. In the case of the Church of 
the New Song ("CONS") their religion re
quired a special diet of Porterhouse steak 
and Bristol Cream Sherry. These are the 
types of management problems that arise 
frequently in a prison setting. If the legisla
tion passes as drafted, inmates will take the 
religious freedom argument to a new pin
nacle, causing substantial management 
problems. 

In addition, safety and security will be 
jeopardized. If inmate dress standards areal
tered due to religious claims, creative in
mates will use the variance to smuggle con
traband into correctional institutions. A 
variance in grooming standards will facili
tate an inmate to alter his appearance, mak
ing escape easier. Furthermore, if litigation 
ensues and inmates are transported to and 
from court the possibility of escape is en
hanced. Communities across the country de
pend on the safety and security of correc
tional institutions. I strongly oppose any 
legislation that 'fOuld jeopardize the safety 
and security of a correctional institution or 
the community at large. 

As Director of the Department of Correc
tions I would be remiss in my responsibil
ities if I did not express my concerns. I rec
ognize that amending legislation can be a 
tremendous task. However, it has come to 
my attention that Senator Simpson of Wyo
ming has agreed to offer an amendment that 
will exempt prisoners from the act. Con
gressman Hansen's office has faxed a copy of 
the proposed amendment for my review. Ire
spectfully request that you support the 
Simpson amendment on the Senate floor. 

Sincerely, 
0 . LANE MCCOTTER, 

Executive Director, 
Utah Department of Corrections. 

P.S.-I have just returned from the annual 
congress of the American Correctional Asso
ciation and the Association of State Correc
tional Administrators. This issue is a major 
concern for all 50 states. A report has been 
compiled for the Congress and the US Attor
ney General which points out all our major 
problems and concerns if corrections is not 
exempted by amendment to the act. It will, 
no doubt, cost us millions in litigation if not 
amended. Thanks for your support. 

Mr. SIMPSON. Mr. President, not 
only will the raw number of lawsuits 
increase, the Religious Freedom Res
toration Act, a marvelous phrase, will 
make it extremely difficult to quickly 
dismiss frivolous or undeserving in
mate challenges. Frivolous challenges 
will no longer be resolved by summary 
judgment motions but will require full
blown evidentiary hearings, a much 
more expensive and time-consuming 
process. 

The Congressional Budget Office is
sued a letter on May 7-which was not 
delivered until over a month later
which stated that the bill "would re
sult in no significant cost to the Fed
eral or to State or local governments." 
In response to the CBO conclusion, sev
eral States communicated with the 
CBO stating that there was a very sig
nificant impact on their budgets, both 
in litigation costs and in facilitating 
religious activities. The CBO, at last 
check, was reevaluating their letter to 
include costs to the States caused by 
this bill. 

In a July 30 letter Attorneys General 
Lungren of California and Del Papa of 
Nevada state: "* * * CBO would be 
hard-pressed to find a single correc
tions professional who would agree 
with this position," being that no sig
nificant cost would result to State gov
ernments. 

On September 7, Frederick Hess, a 
former U.S. attorney for 11 years, 
wrote that inmate litigation will in
crease, unmerited litigation will be 
more difficult to resolve quickly, and 
costs to the taxpayers will escalate. He 
wrote: 

S. 578 will subject prisons to the precise re
sult the Supreme Court sought to avoid in 
its earlier rulings in prison cases, by provid
ing inmates far greater latitude to attack 
and undermine legitimate prison authority, 
necessary to maintain security and order. 
The risk and expense of litigation under this 
act will leave governments vulnerable to ma
nipulation by inmates. Prose prisoner litiga
tion is already the most rapidly increasing 
type of litigation in our country and makes 
up more than a third of the docket of some 
Federal district courts. The increase in cases 
resulting from the creation of this new cause 
of action under RFRA would only add to the 
crippling impact of prisoner litigation on our 
criminal justice system and further erode 
our courts' ability to deal with more urgent 
issues of crime. 

We are going to be working on a 
crime bill soon, and one of the greatest 
dangers in the criminal justice system 
is in prisoners cranking out lawsuits 
by the metric ton-habeas corpus, 
delays of all types, lockerroom law
yers, litigious luggerheads-and that is 
what taxpayers are paying for. A third 
of the docket-imagine what this bill 
will do for the other two-thirds of the 
docket. 

The increase in cases resulting from the 
creation of this new cause of action under 
RFRA would only add to the crippling im
pact of prisoner litigation on our criminal 
justice system and further erode our courts' 

ability to deal with more urgent issues of 
crime. 

That is the part of the commentary 
of the gentleman that I quote. 

This bill effectively overturns two 
Supreme Court cases on the subject of 
free exercise-of-religion claims, the 
Smith case and the case of O'Lone ver
sus Estate of Shabazz. 

In overturning those two cases, the 
bill's sponso~s tell· us, they intend to 
reinstate the standard by which free
dom-of-religion claims are evaluated 
prior to these decisions. 

Oh, were that the case. I have been 
here 14 years, and I have seen so many 
pieces of legislation that just said all 
we are doing is taking this case back to 
where it was before the Supreme Court 
changed something. We did that on 
civil rights. We do it on everything. 
And then we get into the grinder of 
emotion, fear, guilt, and racism. I 
know the groups that are out cranking 
it up on this one. Some have less than 
charitable things to say, even though 
they represent religious concerns. 

However, unfortunately, the standard 
prior to the O'Lone case-which ad
dressed prison free-exercise claims-de
pends on the court in which the claim 
is brought. At least seven different 
standards existed before the Supreme 
Court decided the O'Lone case in 1986. 

For anyone who wants to go back to 
the seven previous standards, that is 
how it came about. 

So, specifically, the bill that is pre
sented to us with such highly lauda
tory spirit requires that the govern
ment shall not burden a person's exer
cise of religion. The only way that a 
Federal, State, or local government, 
including prison administrators-will 
be permitted to burden an individual's 
exercise of religion is: First, if it has a 
compelling governmental interest; and 
second, if its actions are the "least re
strictive means of furthering that com
pelling governmental interest." 

Practically speaking, and getting all 
the legal jumbo out of there, what does 
this mean? First, for prisons, if a pris
on institutes a measure which affects 
religion, an individual may sue the 
government for burdening his or her 
ability to freely exercise his or her re
ligion. The measure does not have to 
expressly or indirectly prohibit reli
gious activity, it merely has to affect 
the activity. The more significant the 
burden on religious activities, the 
stronger an individual's claim will be. 

Second, the court must determine 
whether the prison has a compelling 
governmental interest in taking its 
measure. This is the most difficult test 
that the courts use to evaluate the 
government's laws or actions. In gen
eral, it is very difficult for a govern
ment to meet this test. -

Prof. Laurence Tribe is a man whom 
I regard highly-even though I have 
challenged him severely in some of his 
activities in nominations before the 
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·Judiciary Committee. He is a fine legal standard which this bill seeks to apply, 
mind, just as Robert Bork was a fine and has instead adopted a reasonable
legal mind. Professor Tribe recognizes ness standard. Without this amend
that regulations burdening constitu- ment, this bill would require a higher 
tional liberties rarely survive strict standard for prisons than the Supreme 
scrutiny analysis-the standard which Court has said is required by the Con
the bill will place on prison adminis- stitution. 
trators. Professor Tribe noted, "The Prisons today are not like prisons 30 
Supreme Court rarely finds such com- years ago or 40 years ago. Today, pris
pelling necessity, so the choice of ons have chapels, special meals, recre
which test to apply usually resolves ation areas-some of the prisons in the 
the case." (Tribe, "Abortion: The Clash West have built sweat lodges for native 
of Absolutes," page 11, 1990.) American religious services. At least 

Third, pursuant to this bill, a court one prison has two sweat lodges-one 
must look at all free exercise claims that faces east and one that faces 
and determine whether or ·not the pris- west-to accommodate differing reli
on used the least restrictive means to gious views. 
achieve its goal. In other words, was Those are very valid views. I have 
there another way to achieve the goal talked about those views with my Na
that does not burden religious activ- tive American constituents. 
ity? When applying the least restric- But prisons today are also over
tive means standard, the courts are not crowded. They are unruly. There are 
required to look at the cost of the al- people in prison who are vicious and 
ternatives. uncaring of their fellow man and 

For prison administrators, in many woman, making order and safety more 
cases alternatives are available but at difficult to maintain. 
great cost to the State government. In · The challenges of prison administra
other cases, the least restrictive means tors are extreme. If one group of in
can disrupt the security and order of mates is perceived by others as getting 
the prisons and do it in a grotesque special benefits, even if they are reli
way. Under the bill, if the prison could gious in nature, then others want spe
accommodate a prisoner's activities- cial benefits. 
even if it required 100 more prison I remember when I practiced law, 
guards or building new facilities-the several of my clients went to the peni
prison could be required to do so. tentiary. That is quite a testimonial, I 

I agree with the Supreme Court when realize. When I went to the pen to visit 
it expressly rejected the idea that with the warden and some others, they 
"prison officials * * * have to set up said, "Don't go in there, because if the 
and then shoot down every conceivable people you represented at one time who 
alternative method of accommodating got short sentences see you and say 
the claimant's constitutional com- hello, the other prisoners will really 
plaint," (Turner v. Safley, 482 U.S. 76 take it out on them." 
(1987)). That is the very standard, the So I had to creep through the com
"least restrictive means," which the plex-which is difficult when you are 6 
bill applies. "Running a prison is an in- foot 7-and they would say, "Hey, AI, 
ordinately difficult undertaking that how are you?" And I would ignore them 
requires expertise, planning, and the because then the other prisoners would 
commitment of resources, all of which say, "Aha, you're getting special fa
are peculiarly within the province of vors." 
the legislative and executive branches Do not think that anyone who is 
of government." (Turner, at 84-85.) given an extraordinary benefit of some 

This amendment specifically exempts special favor does not keep a list. 
prisons from this change in the stand- Prisoners manufacture religions, just 
ard for evaluating governmental ac- to see what they can get. I would too. 
tions. The courts, especially the Su- I could be wholly creative in manufac,.. 
preme Court, have recognized the need turing a religion. 
to give great deference to prison ad- Many have heard of the case of the 
ministrators, due to need of prisons to prisoners beginning a religion called 
maintain order, security, and dis- Church of the New Song. Its followers 
cipline. By exempting the prisons, the requested chateaubriand and wine, 
amendment would allow the courts to among other things, as part of their 
use the current Supreme Court stand- ceremonial activity. While the pris
ard, as stated in O'Lone-which evalu- oners did not prevail in this case, the 
ates prison practices with a reasonable- State spent thousands of dollars de
ness standard. Under a reasonableness fending the denial of these items to the 
test, incidental burdens on the free ex- prisoners. If the prisons are not ex
ercise of religion of prisoners are le- empted from this bill, it will be even 
gitimate, so long as the regulations are more difficult to quickly dismiss such 
reasonably related to legitimate prison frivolous cases. 
interests. I ask my colleagues to recognize the 

The reasonableness standard has unique and precarious situation that 
been applied by the Supreme courti'D. prisons are in and support an exemp
the prison context for all other first tion for prisons from this bill. 
amendment challenges. In each case, That is what the Reid amendment
the Court has refused to apply the very does. I am very proud to be a cosponsor 
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of it. I urge our colleagues to support 
the amendment. 

I thank the Chair. 
Mr. HATCH addressed the Chair. 
The PRESIDING OFFICER (Mr. GRA

HAM). The Senator from Utah. 
Mr. HATCH. Mr. President, I have en

joyed listening to my two colleagues, 
both from Nevada and Wyoming. They 
are very thoughtful, reflective people. I 
have a great deal of respect for both of 
them and I understand their argu
ments. 

I appreciate the concern about how 
this act will impact the administration 
of prisons. Let me initially point out, 
as Senator SIMPSON mentioned in his 
additional views to the committee re
port, a long series of cases has recog
nized that prisoners are en ti tied to 
first amendment protection, including 
the right to the free exercise of their 
religion. While we agree that prisoner's 
are entitled to first amendment rights, 
we differ on the applicable standard of 
review where a prisoner's limited 
rights collides with the responsibility 
of a prison administrator to maintain 
order and security in the prison. 

In my view, this act carefully bal
ances these religious free exercise 
rights against the compelling interests 
of prison administrators. The first 
amendment should protect the rights 
of every citizen, including prisoners, to 
practice their faith. Let us all be mind
ful of exactly what we are seeking to. 
protect in this act. We are seeking to 
protect the right to exercise one's faith 
as a Baptist, Catholic, Episcopalian, 
Jew, Lutheran, Methodist, Mormon, 
Moslem, Presbyterian, Protestant, and 
other of the diverse religions practiced 
in our· society. 

It is clearly not our intention, as 
some might suggest, to protect the de
sires of those prisoners seeking every
thing and anything imaginable, like 
prostitutes, nunchucks, or Harveys 
Bristol Cream, under the guise of the 
free exercise clause, and this bill does 
not create the right to any such things. 
We seek only a well-reasoned balance 
of this fundamental right to practice 
one's religion against the significant 
responsibility of our prison administra
tors in the supervision of our prisons. 
Because of the special circumstances of 
incarceration, and the unique interest 
the Government has in maintaining 
order and control in the prison envi
ronment, the Government will nec
essarily be able to show its interest is 
compelling far more readily than in 
the civilian arena, and I do not know 
how anybody could argue against that. 

Supporters of an amendment insist 
this bill, without amendment, will 
raise havoc in our prisons. However, 
Attorney General Janet Reno, in a let
ter dated May 5, 1993, addressed to 
chairman of the committee confirmed 
her enactment without amendment. 
Attorney General Reno, who admin
isters one of the largest prison systems 
in the country, wrote: 
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Concerns have been expressed that the 

standard of review of S. 578 will unduly bur
den the operation of prisons and that the bill 
should be amended to adopt a standard more 
favorable to prison administrators when con
fronted with the religious claims of pris
oners. These concerns have been presented 
by knowledgeable and sincere individuals for 
whom I have great respect, but I respectfully 
disagree with their position and urge the 
Committee to approve the bill without 
amendment. 

The PRESIDING OFFICER. Will the 
Senator please yield? 

Will the Senator indicate if his time 
is being charged against the amend
ment or against the bill? 

Mr. HATCH. This will be charged 
against the bill-actually, no, this will 
be charged against the amendment-let 
us split it equally: 

The PRESIDING OFFICER. On the 
time of Senator KENNEDY? 

Mr. HATCH. Senator KENNEDY and I 
are one on this issue. 

The PRESIDING OFFICER. On Sen-
ator KENNEDY's time. 

Mr. HATCH. It is on both of our time. 
Mr. SIMPSON. On the amendment. 
Mr. HATCH. The bottom line is that 

prison administrators' interests in 
order, safety, security, and discipline 
are compelling, and the courts have 
certainly treated them as such, and 
have always done so. More important, 
the courts have a well-established his
tory of evaluating these competing in
'terests fairly under the compelling 
State interest standard. 

This amendment, in essence, asks us 
to deny prisoners the ability to adhere 
to their faiths, a liberty we otherwise 
deem fundamental, and one that fur
tners the goal of prisoner rehabilita
tion. Recently, Charles Colson, the 
chairman of Prison Fellowship, a min
istry involved with prisoners, wrote to 
me and reported that the Institute for 
Religious Research at Loyola College 
studied and compared two groups of ex
offenders. The study found that, over
all, offenders who attended Prison Fel
lowship programs were less likely to be 
re-arrested than those who had not at
tended the ministry. Even more im
pressive, women who attended were 60 
percent less likely to be re-arrested. 

The importance of religion, espe
cially in prisons, cannot be overstated. 
Rather than an across-the-board denial 
of religion, many courts prior to Smith 
proposed that prison administrators 
should outline their security concerns 
and demonstrate the connection be
tween this concern and the regulations. 
I do not think this is too much to ask 
in protecting against unnecessary Gov
ernment infringement on the free exer
cise of religion. 

Indeed, I would rather have prisoners 
trying to practice their faith than 
learning how to become better crimi
nals once released. Obviously, when the 
practice of religion conflicts with the 
need to maintain order, the prison ad
ministrator will prevail under this act. 

I should also mention, recently I re
ceived letters from the Church of Jesus 
Christ of Latter-day Saints, American 
Baptist Churches, American Jewish 
Committee, Church of Brethren, Men
nonite Central Committee, Pres
byterian Church, Church of Scien
tology, American Jewish Congress, 
Christian Life Commission, Unitarian 
Universalist Association, Evangelical 
Lutheran Church, Friends Committee 
on National Legislation, Baptist Joint 
Committee, National Council of Jewish 
Women, Center for Law and Religious 
Freedom, American Civil Liberties 
Union, People for the American Way, 
expressing their strong opposition to 
any amendment to the Religious Free
dom Restoration Act. 

Finally, the Coalition for the Free 
Exercise of Religion, a diverse group of 
interested civil rights and religious or
ganizations have also loudly voiced 
their opposition to the Reid Amend
ment. The coalition, which includes 
Agudath Israel of America, American 
Association of Christian Schools, 
American Civil Liberties Union, Amer
ican Conference of Religious Move
ments, American Humanist Associa
tion, American Jewish Committee, 
American Jewish Congress, American 
Muslim Council, Americans for Demo
cratic Action, Americans for Religious 
Liberty, Americans United for Separa
tion of Church & State, Anti-Defama
tion League, Association of Christian 
Schools International, Association of 
American Indian Affairs, Concerned 
Women For America, Episcopal 
Church, Church of Scientology, Evan
gelical Lutheran Church, Conference of 
Seventh-day Adventists, Jesuit Social 
Ministries, Mennonite Central Com
mittee, National Association of 
Evangelicals, Presbyterian Church, 
Traditional Values Coalition, Union of 
American Hebrew Congregations, 
Union of Orthodox Jewish Congrega
tions, United Methodist Church, and 40 
other member organizations have writ
ten to oppose an amendment to exempt 
prisons. It suffices to say, numerous re
ligious institutions in America have re
viewed and studied this issue and have 
overwhelmingly rejected this amend
ment. 

I, too, urge my colleagues to reject 
this amendment because I believe it is 
the right thing to do, and I do not have 
the same fear as my two colleagues 
from Nevada and Wyoming have about 
the abuse of these privileges in prison. 

By the way, do not tell me that they 
will not file just as many lawsuits even 
if the Reid amendment is enacted. 
They are going to do that anyway. Peo
ple will know there is a distinction be
tween lawsuits filed by people who 
have observed the laws and are not liv
ing in prison and lawsuits filed by 
those living in prison. Frankly, over 
the long run, I think we will save 
money by adopting the bill without the 
amendment. 

SPECIAL PRIVILEGES AND BONA FIDE RELIGIOUS 
PRACTICES 

Much has been said and written 
about the opportunities this act cre
ates for abusive and litigious prisoners 
to extract special benefits from prison 
administrators. Some have suggested 
this act may even protect prisoners 
who form new religions to gain special 
treatment or privileges. While it is cer
tainly possible some prisoners will at
tempt to abuse this act, nothing con
tained in the act will protect these de
ceptive efforts. To be perfectly clear, 
our courts are well suited to detect the 
abusive tendencies of our litigious pris
oners. 

I would add, the courts have tradi
tionally denied first amendment pro
tection for purported religious activity 
conceived by prisoners simply to gain 
special benefits. I trust the courts will 
continue to reject these abusive 
claims. The fifth circuit observed in a 
prison case: 

While it is difficult for the courts to estab
lish precise standa'rds by which the bona 
fides of a religion may be judged, such dif
ficulties have proved to be no hinderance to 
denials of first amendment protections to so
called religions which tend to mock estab
lished institutions and are obviously shams 
and absurdities and whose members are pa
tently devoid of religious sincerity. 
[Theriault v. Carlson, 495 F .2d 390, 395 (5th 
Cir.) , cert. denied, 419 U.S. 1003 (1974) (foot
note omitted).]. 

The courts' existing analytical tools 
are adequate to detect these unfounded 
religious demands and distinguished 
them from legitimate religious inter
ests. The courts have, for example, re
jected religious status, under the first 
amendment, for a number of prisoner
devised belief systems. (See. e.g., John
son v. PA. Bureau of Corrections, 661 F. 
Supp. 425, 436-37 (M.D. Pa. 1987) (reject
ing "The Spiritual Order of Universal 
Beings"); See also Jacques v. Hilton, 569 
F. Supp. 730, 736 (D.N.J. 1983), aff'd, 738 
F.2d 422 (3d Cir. 1984) (rejecting "United 
Church of Saint Dennis").) Moreover, 
when a prisoner attempted to object to 
participation in an anti-alcoholism 
program as compelling a belief because 
it referred to "the care of God as we 
understand him," a court had little dif
ficulty in finding that the Chemical 
Dependency Recovery Program was not 
a religion. (Stafford v. Harrison, 766 F. 
Supp. 1014, 1017 (D. Kan. 1991).) 

These tools are also adequate to un
cover false religious claims that are ac
tually attempts to gain special privi
leges or to disrupt prison life. For ex
ample, in Green v. White, (525 F. Supp. 
81, 83 (E.D. Mo. 1981), aff'd 693 F .2d 45 
(8th Cir. 1982), cert. denied, 462 U.S. 1111 
(1983),) the courts rejected the claim 
that the Human Awareness Life Church 
was a religion and focused on the pris
oner's demands, under a religious 
guise, for conjugal visits, banquets, and 
payment as a chaplain. (See also, Unit
ed States ex rel . Goings v. Aaron, 350 F. 
Supp. 1 (D. Minn. 1972) (rejecting claim 
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for religious rights that prisoners has 
never practiced before).) Indeed, courts 
have been blunt enough in their exami
nations to find that a claimed religion, 
such as the Church of the New Song, is, 
in reality, "a masquerade designed to 
obtain first amendment protection." 
(Theriault v. Silber, 453 F. Supp. 254, 260 
(W.D. Tex. 1978), appeal dismissed, 579 
F.2d 302 (5th Cir. 1978), cert. denied, 440 
u.s. 917 (1979).) 

The act has no effect on our settled 
jurisprudence with respect to prisoner
created efforts to seek special privi
leges, thus permitting the courts to 
make these assessments as they have 
in the past. Those cases most often 
cited as abusive requests by prisoners, 
including those listed in the additional 
views to the committee report have 
been routinely dismissed by the courts. 
I would expect the courts will continue 
to deny protection to prisoners in
volved in this deceitful activity. 

I can say that I know that the pris
oners will continue to make the claims 
regardless of whether this amendment 
is adopted or not. I think we have made 
clear that there is a different way of 
applying the compelling interest test 
in prison than there is in the lives of 
those who abide by the law. 

The Religious Freedom Restoration 
Act does not disturb established juris
prudence as it relates to abusive pris
oners. I have every confidence that 
Federal judges will continue to exer
cise their good judgment in discerning 
those abusive claims for special privi
leges from our legitimate religious 
practices. 

INCREASE IN PRISONER LITIGATION 

Let me address the concerns raised 
by those who argue an amendment is 
necessary to curb the endless prisoner 
litigation inundating our State and 
Federal courts. Those who favor this 
Reid-Simpson amendment suggest pris
oner litigation will somehow miracu
lously decline or be curbed should we 
deprive prisoners of the right to chal
lenge government action denying them 
their religious liberty. This amend
ment will hardly stop prisoner litiga
tion. This amendment will not reduce 
the cost of defending our prison admin
istrators. This amendment will prob
ably not even curb prisoner litigation 
and we should not fool ourselves into 
believing it will. This amendment will 
deprive many prisoners of their reli
gion in a misguided attempt to address 
the prisoner litigation crisis. 

Proponents of this amendment have 
suggested this bill will greatly expand 
the number of prisoner lawsuits. They 
cite statistics showing the number of 
prisoner lawsuits is increasing at an 
alarming rate. What they fail to men
tion is that the increase in lawsuits is 
not a result of religious claims. Re
cently, New York attorney general 
pointed out that only 1 percent of all 
prisoner claims deal with religious ex
ercise claims. Ironically, this reported 

increase in the raw numbers of prisoner 
lawsuits filed followed the 1990 Smith 
decision, where prisoners' rights to free 
exercise of religion were virtually 
eliminated. [Annual Report of the Di
rector of the Administrative Office of 
the U.S. Courts.] 

Based on information gathered from 
State attorneys generals offices from 
throughout this country, I concluded 
that prison officials were not really 
concerned with the ultimate result 
under the compelling State interest 
standard or its impact on prison ad
ministration and order, but with the 
prisoner litigation that they believe 
will result with a return to a compel
ling State interest standard. Thus, I 
am convinced, the real concern those 
offering this amendment are attempt
ing to address is the exploding growth 
of prisoner litigation. Most officials 
my staff and I have consulted with 
agree, the genuine concern of prison of
ficials is this act's impact on prisoner 
litigation, and not the compelling 
State interest standard itself. 

I agree that prisoner litigation is a 
significant problem for prison adminis
trators. I am not convinced, however, 
that this amendment adequately ad
dresses this issue. I am surely not con
vinced that passing this amendment 
will reduce the number of cases 
brought by prisoners. In short, pris
oners are going to institute a large 
number of lawsuits regardless of the 
standard of review applicable to prison 
lawsuits. Why? Because prisoners do 
not have many other things to do
they will always seek a way out of pris
on or a means to challenge authority. 
Thus, I have concluded, the prisoner 
litigation issue is one that we must ad
dress legislatively. I am currently un
dertaking efforts to review this serious 
problem and I welcome the rec
ommendations of those attorneys gen
eral and prison administrators seeking 
to address their concerns. I believe, 
however, that we should not deprive 
those individuals most in need of reli
gion their right to practice it because 
of the litigious practices of some pris
oners. 

ABSURD RESULTS OF THE PRISON EXEMPTI')N 
AMENDMENT 

Let me also point out some of the ab
solutely absurd results which will fol
low this piecemeal approach to pris
oner litigation reform, an approach 
embraced in this prisoner exemption 
amendment. Currently, prisoners can 
and do sue prison administrators for 
any reason. They sue because they re
ceived only one dinner roll, or because 
they disliked the shape of their cake, 
or because they are denied illegal 
drugs. 

Nothing contained in this amend
ment will stop these lawsuits. The ef
fect of this amendment is simply to 
preclude those prisoners with lawsuits 
asserting first amendment free exercise 
rights from advancing those rights. 

Thus, for example, the prisoner who 
sued prison administrators in Nevada 
for serving him creamy peanut butter 
rather than the chunky peanut butter 
he requested may still bring his case 
against prison administrators before a 
judge. That horror story is not pre
cluded by the Reid amendment. 

However, if this amendment is 
passed, the Catholic prisoner who may 
want to challenge the denial of com
munion would be given short shrift in 
contesting such an arbitrary prison 
policy in the courts. At best, the 
Catholic prisoner asserting the right to 
exercise a fundamental aspect of his or 
her faith is given no more consider
ation under the Reid amendment than 
the prisoners complaining about what 
kind of peanut butter is being served. 

It is absurd to treat the religious 
claim so cavalierly. Likewise, the pris
oner in Illinois who sued prison au
thorities for depriving him of the use of 
his jail cell for drug trafficking will 
still have standing to sue prison offi
cials. 

However, if this amendment is adopt
ed, a Protestant or an Episcopalian 
who might want to challenge prison of
ficials who are denying them the right 
to pray in their prison cell may well 
have their case quickly thrown out of 
court. 

The inmate who files a frivolous law
suit against his jailer because he does 
not like the color of his prison uniform 
can fully litigate his claim in the 
courts. In contrast, the Jewish inmate 
who may want to challenge the denial 
of his right to kosher meals, again, 
would be afforded no better a chance to 
prevail than the claimant making such 
a frivolous claim about the color of his 
clothing. Indeed, if the Reid amend
ment passes, the religious claimant 
may have less rights. 

These cases clearly demonstrate the 
absurd results we would see as a con
sequence of this amendment. 

Let me make my position on prisoner 
litigation very clear. Like all of you, I 
do not condone the stream of frivolous 
lawsuits currently being brought by 
many prisoners. To the contrary, I find 
most prisoner lawsuits to be petty, 
frivolous, and offensive. However, I am 
extremely concerned that this amend
ment allows our frustration in dealing 
with a prisoner litigation crisis dictate 
how we respond to prisoners whose le
gitimate religious beliefs may be seri
ously offended. 

I have previously suggested that we 
need to overhaul thoroughly, prisoner 
access to the courts. 

Our approach must be comprehensive 
and well conceived. Simply depriving 
prisoners of a real right to advance 
their religious free exercise claims is 
not the way to go. More importantly, 
our approach must be equitable. 

This amendment should fail because 
it is not fair to those prisoners who are 
deprived of their legitimate religious 
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exercise and have no real recourse to 
challenge an arbitrary prison adminis
trator who has abused his authority. 

Once again, I ask you to oppose this 
exemption to first amendment free ex
ercise rights we are restoring in this 
act. Those prisoners with legitimate 
religious claims are the only real los
ers if this amendment succeeds. The 
abusive and litigious prisoner will still 
bring his frivolous lawsuits. 

COST OF RELIGIOUS ACCOMMODATION 

Mr. President, we have heard some 
horror stories about what will happen 
if the Reid amendment is defeated. 
Some have argued that it would be too 
expensive for prison administrators to 
accommodate every religious practice. 
Others have suggested that the cost 
and expense associated with religious 
exercise is not a consideration under 
RFRA. I appreciate the concerns which 
have been expressed. I believe many of 
them will not remotely be realized and 
others are exaggerated. 

I certainly do not claim that no pris
on in the country will incur an added 
cost under RFRA. I believe that such 
added cost, it occurs, will be far, far 
less than some supporters of the 
amendment are suggesting. Indeed, I do 
believe courts will continue to consider 
the costs of religious accommodation 
in evaluating lawsuits. That is the in
tention of the principal sponsors of the 
bill. 

While prison officials must reason
ably accommodate a prisoner's exercise 
of religion, the cost associated with the 
accommodation is an important con
sideration. The courts have long recog
nized the budgetary limitations of pris
on administrators and have extended 
to them reasonable discretion. See for 
example, Kahane v. Carlson, 527 F.2d 492 
(2d Cir. 1975), reaffirmed in Boss v. 
Coughlin, 800 F.Supp. 1066 (N.D. N.Y. 
1991), affirmed, 976 F .2d 98 (2d Cir. 1992); 
Walker v. Blackwell, 411 F.2d 23, 26 (5th 
Cir. 1969). 

Moreover, the committee report ad
dresses the issue of costs directly at 
page 10, where the report states: 

Accordingly, the committee expects that 
the courts will continue the tradition of giv
ing due deference to the experience and ex
pertise of prison and jail administrators in 
establishing necessary regulations and pro
cedures to maintain good order, security and 
discipline, consistent with consideration of 
costs and limited resources. 

But even assuming some added cost 
is imposed on prison administrators, I 
urge my colleagues to balance that 
cost against the interest being as
serted. That interest, religious liberty, 
is the most fundamental liberty any 
human being can claim. Religious lib
erty is a cornerstone of the foundation 
of our country and its evolution into 
the greatest country on earth. Even 
the most scorned in our society, prison 
inmates, have a legitimate interest in 
eligious liberty. 
Is the Senate of the United States 

really prepared to say that .· a Jewish 

prisoner should always be denied ko
sher food solely because of its cost? Is 
the Senate of the United States really 
prepared to say that a Jewish prisoner 
or a Moslem prisoner must eat pork in 
violation of his or her faith or 'go hun
gry because the State government will 
not prepare pork-free food for such a 
prisoner? If so, vote for the Reid 
amendment. 

Is the Senate of the United States 
really prepared to say that cost and ad
ministrative inconvenience should pre
clude a Catholic prisoner from the op
portunity to see a priest other than at 
those times when the State, at its 
whim, decides to make a priest avail
able? If that is the standard we wish to 
have, vote for the Reid amendment. 

I believe that in striking the balance 
in such matters, the religious liberty 
interest of prisoners should count for 
more than the Reid amendment will 
permit. 
COMPELLING STATE INTEREST STANDARD IS AP

PROPRIATE FOR PRISONERS' FREE EXERCISE 
CLAIMS 

I appreciate the desire to restrict 
prisoners' religious exercise rights to a 
reasonableness standard. I do not 
agree, however, that this is the appro
priate standard of review. As I under
stand prisoner's free exercise jurispru
dence, the Supreme Court did not out
line a definitive standard of review in 
this area before the late 1980's . In 1987, 
the Supreme Court addressed prisoners' 
free exercise claims in O'Lone v. Estate 
of Shabazz, 482 U.S. 340 (1987). 

In O'Lone, the Court ruled that so 
long as a prison regulation "reasonably 
relates to legitimate penalogical inter
ests" it will not offend the free exercise 
clause of the first amendment. Prior to 
O'Lone, some circuit courts basically 
applied the well recognized compelling 
State interest standard to test the con
stitutionality of prison regulations in
fringing on prisoners' free exercise 
rights. The compelling State interest 
standard is well understood and used 
by the courts in a variety of cir
cumstances where fundamental rights 
are tested. 

Some have expressed concern that 
prison administrators will find it dif
ficult, if not impossible, to satisfy the 
compelling State interest standard of 
this act. I do not believe this to be the 
case. To the contrary, circuit courts 
have successfully applied the compel
ling State interest/least restrictive 
means test in appropriate cases to up
hold prison regulations. For example, 
in Walker v. Blackwell, 411 F.2d 23 (5th 
Cir. 1969), the court denied requests for 
specified food i terns. In so ruling, the 
court wrote: 

[C]onsiderations of security and adminis
trative expense outweigh whatever constitu
tional deprivation petitioners may claim. In 
this regard, the courts holds that the govern
ment has demonstrated a substantial and 
compelling interest, that of security, which 
compels the deprivation of these after-sunset 
meals.* * * 

Further, just 8 days before the 
O'Lone decision, the eleven circuit, 
using a similar standard, the substan
tial government interest/least restric
tive means test, ruled that a prisoner 
was not entitled to an exemption from 
the prison shaving and hair length reg
ulations. (Martinelli v. Dugger, 817 F.2d 
1499 (11th Cir., 1987).) It can fairly be 
said that the standard contained in 
this act does not impose an insur
mountable burden on prison authori
ties. The test has proven to be a work
able balance between compelling inter
ests of prison administrators and the 
limited religious rights of prisoners. 

A government operating a prison 
clearly has a compelling interest in 
maintaining order, safety, and dis
cipline. Walker v. Blackwell, 411 F.2d 23, 
24-25 (5th Cir., 1969); See also, e.g., 
Barnett v. Rodgers, 410 F .2d 995, 1000 
(D.C. Cir., 1969), Fortune Society v. 
McGinnis, 319 F. Supp. 901, 904 (S.D.N.Y. 
1970). The sponsors of this bill empha
sized this point repeatedly during this 
bill's consideration. Moreover, as the 
committee report states: 

The committee expects that the courts will 
continue the tradition of giving due def
erence to the experience and expertise of 
prison and jail administrators in establish
ing necessary regulations and procedures to 
maintain good order, security and discipline 
consistent with consideration of costs and 
lim_ited resources. (p. 10) 

In my view, the compelling State in
terest standard is the traditionally ap
plicable standard of review for first 
amendment claims. We feel the Su
preme Court ruling in O'Lone departed 
from the generally acceptable stand
ards of review where important con
stitutional rights were violated, even 
where the more limited constitutional 
rights of prisoners were infringed upon. 

This act will reinstate a standard the 
Supreme Court has traditionally uti
lized in cases implicating fundamental 
constitutional rights. The act will re
turn us to a sensible balance struck by 
a number of lower courts prior to 
O'Lone between one of our most cher
ished freedoms secured by the first 
amendment and the Government's 
compelling interests in security, order, 
safety, and discipline in the operation 
of our prisons. The imposition of the 
act's compelling State interest stand
ard in prisoner free exercise cases 
strikes a sound and reasonable balance 
between these competing interests. 

LEAST RESTRICTIVE MEANS TEST 

Let me respond to the critic isms of 
the least restrictive means test. Some 
have argued that imposing the least re
strictive means standard on prisons 
will force judges to second guess our 
prison administrators on every prison 
security issue and to establish their 
own vision of how prisons should be 
run. I do not believe the standard will 
lead us to this aberration. 

The courts in many circuits have 
used this well recognized standard, the 
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compelling interest st~ndard. In apply
ing the least restrictive alternative 
prong, the courts have uniformly given 
"wide-ranging deference to the expert 
judgment of prison administrators." 
(See, e.g., Martinelli v. Dugger, 817 F.2d 
1499, 1506 (11th Cir. 1987).) Moreover, the 
courts have consistently recognized 
prison authorities' wide latitude to re
strict religious liberties on the basis of 
probable, rather than actual or certain 
dangers. (O'Malley v. Brierly, 477 F.2d 
785, 796 n. 10 (3rd Cir. 1973).) There is, in 
my view, absolutely no reason to be
lieve the courts will become indifferent 
to the thoughtful expert opinion of 
those individuals ultimately respon
sible for the safety and security of our 
prisons. 

The additional views to the commit
tee report cites only one case, a case 
out of the California State Appeals 
Court, as reflective of how the least re
strictive means test will be abused by 
the courts. The California trial court 
ruling is not reflective of the estab
lished deference our Federal courts 
have given to prison administrators. 
Moreover, the ruling was apparently 
also an aberration to the California 
Court of Appeals which reversed it on 
appeal. 

ADEQUATE TIME TO STUDY ISSUES 

Over 3 years have elapsed since we 
first introduced the Religious Freedom 
Restoration Act, in form and substance 
almost identical to the bill we are de
bating today. I strongly disagree with 
any suggestion we have not satisfac
torily studied this bill. 

We have thoroughly studied the Act's 
impact on prisons, and discussed these 
concerns of some attorneys general and 
prison administrators. Ultimately, 
based on the input of many concerned 
officials, many directly responsible for 
the administration of our prisons, oth
ers responsible for defending prison ad
ministrators being sued by prisoners, 
we formulated committee report lan
guage addressing their concerns. 

Earlier this year, at the Judiciary 
Committee markup, some critics of the 
bill argued that the State attorneys 
general were not given adequate notice 
and opportunity to officially comment 
on the act's impact on prisons. At that 
time it was suggested we delay action 
on the bill until the National Associa
tion of Attorneys General, an organiza
tion concerned and impacted by the 
act, had the opportunity to study the 
act and make a recommendation at 
their annual meeting. · 

In July, in Chicago, at their annual 
meeting, the National Association of 
Attorneys General reviewed an amend
ment very similar to Senator REID'S. 
They also had the opportunity to re
view the proposed committee report 
language we drafted and circulated, in 
consultation with many experts, to al
leviate their concerns regarding the 
act's application to prisons. While I 
cannot be certain of their reasoning in 

failing to request that our body enact a 
prison exemption amendment such as 
the one before us, the association did, 
in fact, decide to endorse such an 
amendment. This official action, I 
might add, was made subsequent to 
their letter of May 5, 1993, wherein 
some attorneys general had expressed 
concern about the act. 

I also want to emphasize these same 
concerns raised about the need for a 
prisoner exemption amendment were 
presented to the National Association 
of Attorneys General Civil Rights Com
mittee earlier this year. They too, de
clined to support an amendment strik
ingly similar to Senator REID'S amend
ment. 

I have thoroughly studied the issues, 
consulted with numerous religious 
leaders and prison officials and am con
vinced a prison administration exemp
tion is unnecessary. I ask my distin
guished colleagues to reject this 
amendment. 

PRISON FELLOWSHIP 

Last week, at a Senate staff briefing 
I cosponsored along with Senator KEN
NEDY, Rick Templeton of Prison Fel
lowship offered some valuable insight 
into the Reid amendment. In his intro
duction Mr. Templeton noted that he 
served in a position very similar to 
many of staff members present. He ob
served that he invariably wrote the 
"tough on crime" speeches for his boss 
and considered himself a staunch law 
and order advocate. He still believes he 
serves the cause of law and order. 

Mr. Templeton then went on to ex
plain how he went to prison, and how 
his life was changed forever. It was in 
prison where he experienced firsthand 
the hopelessness shared by most pris
oners. Most frustrating for him, pacify
ing an inmate with television was the 
most favored approach to rehabilita
tion. 

Fortunately, prison also taught Rick 
Templeton a valuable lesson he had 
never fully known before and never ex
pected to learn in prison. It was in pris
on that he truly found religion. He 
prayed frequently while incarcerated. 
As a result of his prison experience, he 
came to appropriate the role religion 
could play in his life. Equally impor
tant, he came to understand the role 
religion could play in the lives of fel
low prisoners. 

Once released, Mr. Templeton joined 
Prison Fellowship and has been reach
ing out to prisoners ever since. He con
tinues to work with prisoners because 
religion is the only hope for salvation 
he sees for them. While many prisoners 
will never be saved, he has assisted 
many more who have turned their life 
arpund. He points out that 98 percent 
of the prisoner population will eventu
ally be released into society. Like it or 
not, they will be returning to our com
munities. A point that is well taken. In 
my opinion, there is much comfort in 
knowing that a prisoner has been af-

forded the opportunity to receive Mr. 
Templeton's counsel, to share ideas 
about interpersonal relations and fam
ily, and hopefully, to learn more about 
religion while in prison. We should ac
commodate efforts to bring religion to 
prisoners in the hopes of turning some 
lives around, not stifle those efforts. 

By supporting the Reid amendment 
we embark on a journey down the most 
dangerous path, the path that subjects 
the protection of our religious liberty 
to a double standard. Religion deserves 
a single standard. I ask you not to set 
a double standard for the protection of 
religion. I ask you to restore religious 
liberty. I ask you to defeat the Reid 
amendment. 

VIOLENCE/CRIMINAL ACTS 

RFRA neither permits nor invites 
the violation of our criminal laws. The 
State's interest in regulating criminal 
activity is a compelling interest and 
the courts have offered great deference 
to our criminal statutes. 

It is inconceivable to me that RFRA 
will protect acts of violence, purport
edly motivated by religion, under any 
circumstances. Our clear societal in
terest in protecting our public safety, 
even if the violence is purportedly reli
giously motivated, is by its very na
ture a compelling interest. Nothing 
contained in RFRA is intended to offer 
or extend any protection for this type 
of criminal activity and our govern
mental interest in combating this vio
lence is undoubtedly superior. 

INCIDENTAL IMPACT CASES LYNG CASE 

RFRA does not affect Lyng v. North
west Indian Cemetery Protective Assn., 
485 U.S. 439 (1987), a case concerning 
the use and management of Govern
ment resources, because the incidental 
impact on a religious practice does not 
constitute a cognizable burden on any
one's free exercise of religion. In Lyng, 
the court ruled that the way in which 
Government manages its affairs and 
uses its own property does not con
stitute a burden on religious exercise. 
Thus, the construction of mining or 
timber roads over Government land, 
land sacred to native American reli
gion, did not burden their free exercise 
rights. Unless a burden is dem
onstrated, there can be no free exercise 
violation. The statutory language in 
RFRA was drafted to include protec
tion against laws which impose a bur
den on religious exercise. 

INCIDENTAL IMPACT CASES BOWEN CASE 

RFRA would have no effect on cases 
like Bowen v. Roy, 476 U.S. 673 (1986), 
involving the use of social security 
numbers, because the incidental im
pact on a religious practice does not 
constitute a cognizable burden on any
one's free exercise of religion. Unless 
such a burden is demonstrated, there 
can be no free exercise violation. Thus, 
a claimant never gets to the compel
ling interest test where there is no bur
den. RFRA language intentionally in
cludes terminology requiring a burden 
on one's exercise of religion. 
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Both Lyng and Roy are burden cases 

and were not decided under either the 
compelling State interest test set forth 
in RFRA or even the reasonableness 
test announced in Smith. Under the act 
only governmental actions that place a 
substantial burden on the exercise of 
religion must meet the compelling in
terest test. 

Mr. President, I do not want to keep 
my colleagues any longer this evening, 
but I think it is really important that 
we not buy off on this argument that it 
is going to be a lot rougher on the pris
ons if we do not adopt this amendment. 
The fact is the prison administrators' 
interest in order, security, and dis
cipline will be found compelling in al
most all of these cases. I do not think 
anybody really doubts that ·who knows 
about the State of the law prior to 
Smith or the State of the law if this 
bill passes without amendment. I hope 
our colleagues realize that. 

One of the things we ought to be en
couraging more than anything else is 
religious activity in the prisons. We 
ought to be encouraging these men and 
women and these young boys and girls 
to get involved in religious activity in 
the prisons. We ought to be encourag
ing religious influence in the prisons. 
After all, if we are going to rehabili
tate these people, there is nothing bet
ter that would help them to be reha
bilitated than religious beliefs. 

So, Mr. President, I hope that our 
colleagues will defeat this amendment. 
This bill is very, very important. It in
volves our first amendment rights and 
privileges; it involves the first freedom 
mentioned in our first amendment 
rights and privileges. I do not think 
there is any call to be that concerned 
or that worried that this is really 
going to place an even greater burden 
on the prisons and prison administra
tors than is already placed there. 

Mr. President, if the other side is 
willing to yield back the time, I am, 
too, otherwise I have a lot more I 
would like to say on this subject. 

Mr. REID addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Nevada. 
Mr. REID. Mr. President, I will take 

less than 1 minute to say what I want 
to say. And that is basically no one, in
cluding sponsors of this amendment, 
intends or does the amendment cause 
anyone from practicing their religion 
in prison any reasonable way. We never 
claimed that this amendment would re
duce lawsuits. We simply said that this 
legislation, .unless it is amended, will 
increase claims and further burden the 
courts because they will find them 
more winnable, and that is what we do 
not want, is prisoners who file these 
specious lawsuits and win them. 

Mr. SIMPSON addressed the Chair. 
The PRESIDING OFFICER. The Sen

ator from Wyoming. 
Mr. SIMPSON. Mr. President, Sen

ator HATCH tells us that the interests 

of security and discipline and safety 
are compelling interests and that we 
have nothing to fear here. Courts do 
not always find that prison interests 
are compelling interests. It depends 
upon the Court. That is how we got to 
the O'Lone decision: the Supreme 
Court decided to clarify the standard
at least seven decisions, were then 
available-confusing the interests of 
society. · 

Courts do not always find that the 
prison interests are compelling inter
ests. It depends, as I say, on the Court. 
But the second part of the test, the 
least restrictive means test, would 
allow courts to look for alternatives to 
accommodate prisoners' requests. 
There are always alternatives: More 
guards can be hired; new facilities can 
be constructed. But at what cost? Does 
anybody answer that question? Cer
tainly, the CBO did not. 

Prison officials can allow satanists to 
draw pentagrams on the floor of their 
cells, but at what cost? Neo-Nazis can 
circulate racially inflammatory mate
rials in the name of their religion, but 
at what cost to the prison system? 

Those are very real questions. This is 
not some hobgoblin activity that we 
are involved in here. 

Then the Senator has argued that no 
matter what the standard is, prisoners 
will always make claims. The standard 
does matter, and Justice O'Connor said 
that in Turner versus Safely. Here is 
what she said-! think this is a very 
apt description: 

Subjecting the day-to-day judgments of 
prison officials to an inflexible, strict scru
tiny analysis would seriously hamper their 
ability to anticipate security problems and 
to adopt innovative solutions to the intrac
table problems of the prison administration. 
The compelling State interest rule would 
distort the decisionmaking process, for every 
administrative judgment would be subject to 
the possibility that some court somewhere 
would conclude that it had a less restrictive 
way of solving the problem at hand. Courts 
inevitably would become the primary arbiter 
of what constitutes the best solution to 
every administrative problem, thereby "un
necessarily perpetuating the involvement of 
the Federal courts in affairs of prison admin
istration." 

I certainly concur with Justice O'Con
nor in her comments there. 

Then finally, Mr. President, this bill 
without the amendment will force the 
courts to determine which religions are 
good and noble and which religions are 
shams, certainly something which I do 
not wish the courts to do. And that is 
exactly what will have to happen under 
this. Senator REID and I have presented 
some absurd and bizarre "religions." 
Well, now, who is going to make that 
decision? 

Think how many well-established re
ligions would never have survived that 
type of scrutiny 40 years ago. There 
were religions 40 years ago that were 
made fun of in America, which now 
have huge memberships, headquarters, 
tracts that they distribute. Who is to 

decide whether they were sham or 
whether they were real at the time? 

My colleague from Utah says that 
courts will see through sham religions. 
Do not believe it. How long will it take 
prison administrators to defend their 
position against these sham religions? 
Only you can guess. 

The bill's change in standard will 
force prison administrators into long 
and costly evidentiary hearings and 
numerous appeals, instead of swift dis
position by summary judgment mo
tions, as is usually the case today. 

As I heard the long list of those who 
support this bill, I thought to myself, I 
wonder how many members of the var
ious organizations ever read the bill-! 
always say when everything else fails, 
why not read the bill. 

When everything else fails, why not 
read the amendment that is being pre
sented by my colleague, and of which I 
am the cosponsor. 

Here is what it says. One paragraph: 
Notwithstanding any other provision of 

this Act, nothing in this Act or any amend
ment made by this Act, shall be construed to 
affect, interpret, or in any way address that 
portion of the First Amendment regarding 
laws prohibiting the free exercise of religion, 
with respect to any individual who is incar
cerated in a Federal, State, or local correc
tional, detention, or penal facility-includ
ing any correctional, detention, or penal fa
cility that is operated by a private entity 
under a contract with a government. 

The amendment is not really too sin
ister, not one bit. 

No wonder the religious groups write 
in, send mail by the metric ton-they 
are saying "you would not want to pre
vent the practice of religion in prison." 
That is not what this amendment 
does-it does not prohibit religion in 
the prisons. So do not listen to that 
one. 

We are talking about people who 
have to go out and administer the pris
ons of the United States-which must 
be about the most thankless job in so
ciety-with a bunch of creative pris
oners who, in many cases, become 
spoiled, who look upon the prison sys
tems as their way of life now, who 
think of it as their society and really 
do not want to be released. They have 
nowhere to go-the temptations of so
ciety are too great for them. 

If you put those types of people, the 
wasted of society, those who have 
given up society, and mix them up with 
a few creative prisoners who are decid
ing what kind of religion they can con
coct to drive prison administrators 
goofy, Governors goofy, and the legis
latures goofy, and the sky is the limit. 

By challenging a bill that sounds so 
magnificent, you are noted as an evil, 
uncaring rascal of indescribable dimen
sion. 

The Supreme Court upheld by a 6-to-
3 decision a totally isolated case of a 
couple of guys who were fired from 
their job because they broke their em
ployment contract for doing peyote. 
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That is all. And this bill is the result of 
it-a great big bill which is all out of 
context as to what we really should be 
doing if we wan ted to put it back to 
where it was before. 

I will stand here for 5 days without 
leaving the floor if you want to put it 
back to where it was before. But this 
bill is bizarre, absolutely bizarre-com
pelling interests and least restrictive 
means test . Someone made a mockery 
of putting the law back to where it 
was-this bill has overdone it and all in 
the name of religious freedom. No won
der the mail pours in. 

The PRESIDING OFFICER. The Sen
ator from Utah. 

Mr. HATCH. Mr. President, I do not 
want to prolong this, but I do have to 
say, let us just be honest about this. 
Had the compelling interest test been 
in effect when the Smith case was de
cided, the compelling interest test 
would have upheld the final result in 
that case anyway. Justice O'Connor 
came out that way. 

I remember a few years back when 
the military was not permitting mem
bers of the Jewish faith, sincere ortho
dox members to wear a yarmulke . I 
was one of the Senators who came to 
the floor and forced the military to let 
them be able to do that. We had to 
enact a statute. We had to enact a stat
ute in order to provide for this simple 
expression of religious freedom. 

Now, if there are sham religions that 
arise, that has to be determined with 
or without this bill. If this bill is not 
enacted, you would still have to deter
mine that the religious action was a 
sham, or that the claimed religious be
lief was a sham, or that the religion 
they claimed to be following was a 
sham. That is before you even get into 
the question of a compelling interest 
test. 

So in many, many cases these cases 
would be automatically thrown out as 
shams. So do not come and tell me that 
prisoners are somehow or other going 
to be able to gain privileges based on 
the sham nature of some prisoners' 
claims in Federal and State prisons. 

The fact of the matter is courts are 
going to have to make that determina
tion anyway. But to the extent that we 
deny anybody, including prisoners, 
their first amendment rights to wor
ship freely, it would be a shame. That 
is what we are fighting for here; to es
tablish once and for all that this is the 
first mentioned freedom in the Bill of 
Rights, and that it has been given 
short shrift by the Supreme Court and 
by one of my dear friends in the major
ity opmwn, Justice Scalia. Short 
shrift. 

We want to correct that. I have no 
doubt in my mind that almost all pris
on regulations will be held to be fulfill
ing the compelling interest test. But 
where they are not , as the distin
guished colleague from Wyoming and 
very dear friend of mine says, where 

they uphold the compelling interest 
test and find the religious activity pro
tected under the Constitution, by gosh, 
that is a good thing. 

We want religion in the prisons. It is 
one of the best rehabilitative influ
ences we can have. Just because they 
are prisoners does not mean all of their 
rights should go down the drain, their 
fundamental religious rights. And they 
are fundamental rights. 

This amendment protects fundamen
tal rights, fundamental constitutional 
rights. It says once and for all that the 
Supreme Court should not misconstrue 
the intent of Congress. It should not 
misconstrue the Constitution. This is a 
red herring amendment as far as I am 
concerned. I am not meaning to be crit
ical of my colleagues because they are 
both thoughtful, both very sincere, and 
they are both very dear friends. 

But in all honesty, these are impor
tant rights. And all of these groups 
supporting the bill and opposing this 
amendment have come together be
cause they want these rights protected. 
And we as Senators ought to keep that 
in mind. We are talking about fun
damental rights that should not be in
fringed. And, yes, even prisoners in in
stitutions should have those fundamen
tal rights. 

But even in prisons, there has to be a 
different application of the compelling 
interest test and prison administrators 
will be upheld in most instances be
cause of the nature of incarceration, 
the nature of the penal institution, and 
the nature of our governmental laws in 
trying to uphold the penal institutions, 
and their rules and regulations. 

But if prison administrators are 
found to not meet the compelling in
terest test, then, by gosh, religious ex
ercise should be upheld. And the fun
damental rights of these prisoners 
should not be taken away. They are not 
animals. No body is any tougher on 
crime than I am around here, and I 
want toughness in prisons. But these 
are not animals. These are human 
beings, and we ought to consider their 
rights to religious exercise. 

We could debate this for hours and 
hours. I think excellent remarks have 
been made by my colleagues. I just 
happen to disagree with them. I hope 
that tomorrow when we vote on this 
that the Senate will vote down this 
amendment and uphold these fun
damental rights. There are a lot of 
Senators here who would uphold var
ious fundamental rights. I think most 
would want to uphold all fundamental 
rights. But there is nothing more fun
damental in my eyes than the religious 
freedoms mentioned in the first amend
ment of the Constitution. 

I am prepared to yield back the re
mainder of my time if my colleagues 
are prepared to do so. I understand that 
there will be 20 minutes equally di
vided tomorrow morning. I would like 
to make that a half hour if we can be-

cause if Senator KENNEDY is here, I 
want to make sure there is enough 
time. 

Mr. BRYAN. Mr. President, as an 
original cosponsor, I today join Sen
ators REID, SIMPSON, BURNS, and SAS
SER in supporting the amendment to 
the Religious Freedom Restoration Act 
to exempt prisons from the act's appli
cation through establishment of a dif
ferent legal standard for review of reli
gious freedom cases brought by prison 
inmates. 

I support the Religious Freedom Res
toration Act, and its purpose to estab
lish the compelling interest test as a 
statutory legal standard for evaluating 
free exercise of religion claims; the 
same legal standard that prevailed 
prior to the 1990 U.S. Supreme Court 
decision in Employment Division ver
sus Smith. 

One can sincerely only be amazed by 
the diversity of the religious and civil 
rights groups who have joined together 
as a coalition to strongly support this 
important legislation. However, I am 
very concerned about the possible im
pact of the Religious Freedom Act if an 
exception is not included for free exer
cise challenges to prison regulations. 

As proposed, the Religious Freedom 
Restoration Act would require prison 
officials to justify any actions involv
ing prisoner's exercise of their reli
gious belief by showing there was a 
compelling governmental interest for 
the action, and that any action taken 
was the least restrictive alternative in 
burdening the prisoner's exercise of re
ligion. 

As a former Attorney General, I am 
well aware of the amount of prisoner 
generated litigation, oftentimes 
amounting to purely frivolous claims, 
that tie up our State and Federal legal 
resources. As a former Governor, I am 
also well aware of the difficult deci
sions facing our prison administrators 
day in and day out as they strive to 
maintain the security of their facili-
ties, for both staff and inmates. y 

Also as a member of the Nevada 
State Prisons Board during my tenures 
as Governor and attorney general, I ex
perienced first hand the burdens placed 
on State governments as a result of 
Federal court actions. These burdens 
impacted State governments' mone
tarily and administratively through in
creased costs, time, and effort to com
ply with required legal holdings. 

This prison amendment will retain 
the current U.S. Supreme Court stand
ard for the evaluation of prison actions 
affecting religious activities. That 
standard looks to whether prison offi
cials, in light of security, discipline 
and safety concerns, have acted reason
ably in the measures they have taken 
which may impact religious activities. 
In the past, the U.S. Supreme Court 
has required courts to give great def
erence to decisions made by prison offi
cials regarding how their prisons are 
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administered. Without this prison 
amendment, it is not clear such def
erence would be continued. 

Many attorneys general supporting 
this prison amendment, including Ne
vada Attorney General Frankie Sue 
Del Papa, are concerned that without 
the amendment, the Religious Freedom 
Restoration Act will overturn stand
ards that have existed for approxi
mately 45 years for prison settings. The 
result not only increasing the number 
of prisoner generated lawsuits , but per
mitting courts to second guess prison 
administrators' decisionmaking by 
looking beyond concerns for security 
and conditions of confinement in the 
prisons. For example, the recent 
Santeria religion case upholding reli
gious ritual animal sacrifices could 
create immense problems if such sac
rifices were upheld in a prison setting. 

I ask my colleagues to join with the 
cosponsors of this amendment to en
sure our prisons and their administra
tors are allowed to exercise their judg
ment to maintain the security and of 
their facilities, and to have that judg
ment given due deference by our court 
system. 

Mr. REID. Mr. President, if I could 
just make a very brief statement, I 
want the record to be spread of the 
facts that the amendment offered by 
Senators REID and SIMPSON does not 
change fundamental religious rights. It 
very simply maintains the present 
standard that the courts have used. 
And the courts have always given great 
deference to prison officials when it 
comes to constitutional rights of pris
oners. We simply maintain those stand
ards. 

I will be happy if my friend from Wy
oming would agree to yield back the 
reminder of our time tonight. It is my 
understanding that in the morning 
there is some morning business that 
starts at 8:30. They have already agreed 
to give those people an hour and 10 
minutes. So we would only have 20 
minutes in the morning evenly divided. 

Mr. HATCH. Mr. President, that is 
fine with me. As I understand it, we 
will have debate between 9:45 and 10 
o'clock. There will be a vote at 10 
o'clock. 

Mr. REID. It is my understanding it 
would be on this amendment. 

Mr. HATCH. On this amendment. 
Then we will have some additional 
time before. We will vote on them back 
to back. 

Mr. REID. Yes. 
Mr. HATCH. I understand that is OK 

with Senator KENNEDY. 
Mr. REID. With the permission of the 

Senator from Wyoming, I yield back 
the remainder of our time. 

Mr. SIMPSON. Mr. President, what is 
the situation with regard to time? 

The PRESIDING OFFICER. The Sen
ator from Utah controls 52 minutes, 18 
seconds; the Senator from Nevada 7 
minutes and 2 seconds. 

Mr. SIMPSON. Mr. President, I will 
not use the entire 7 minutes. But I 
would like to respond to my friend 
from Utah. We do serve together on the 
Judiciary Committee and he has been a 
great help to me in my time in the 
Senate. 

I regard him highly. Everything he 
said in his moving remarks I agree 
with, with the exception of how the 
courts should treat prisoner claims. 
Not one of us is challenging the pre
cious right of religious freedom in a 
prison population, as long as you do 
not do it in a way which forces the 
State and Federal Governments to ac
commodate frivolous claims and sham 
religions. That is what we are talking 
about. 

I do not want to force courts to de
cide for me what kind of religion is 
sham and what kind of religion is good. 
That is exactly what you are doing if 
you leave this bill as it is, without this 
amendment. 

The Church of Scientology, where 
was that 30 years ago? Was that church 
real or a sham? We all know what has 
occurred in the last 30 years with re
gard to making these decisions. 

There is no possible way to compare 
the free exercise of religion in the mili
tary and in the prisons. That compari
son is a terribly inappropriate argu
ment. 

The difference between the military 
and the prison population is poles 
apart, night·and day. 

So I can hear the argument. Who 
does not agree that religion in prison is 
a good thing? It is a stabilizing influ
ence. It is a rehabilitating influence. It 
is a social goal . 

But that is not what we are talking 
about. That was not what the Supreme 
Court was talking about. If it had not 
been for a peculiar set of facts which 
led us to a peculiar situation right 
now, we may not have been here. But 
you cannot burden the prison systems 
of the United States with this kind of 
bill and then hide behind the first 
amendment-that it is just the exercise 
of religious freedom. That is how we 
pass a lot of stuff in this place, by 
using a deft blend of emotion, fear, 
guilt, or racism. I have been here 14 
years. I know them all. 

Thank you. 
Mr. HATCH. Mr. President, the rea

son I brought up the Army is because 
the compelling interest test was not 
applicable in the military, that test 
was ·not considered applicable. Mem
bers of the Army, sincere Orthodox 
Jews, could not wear yarmulkes. There 
has been a recent case where although 
prisoners could wear baseball caps, sin
cere Orthodox Jews could not wear 
yarmulkes, precisely because of the 
standards that would be set by this 
amendment. 

Look, there are going to be sham re
ligious beliefs and sham religions no 
matter what we do here. And they are 

going to have to be reviewed by a 
court. A decision on those will have to 
be reached before you even get to the 
question of compelling interest, which 
of course is important. 

Let me also point out some of the ab
solutely absurd results which follow 
this piecemeal approach to prisoner 
litigation reform; an approach em
braced by this prisoner exemption 
amendment. 

Currently, prisoners can and do sue 
prison administrations for any reason 
at all. They sue because they received 
only one dinner roll, or because they 
disliked the shape of their cake, or be
cause . they are denied illegal drugs. 
Nothing contained in this amendment 
is going to stop these frivolous law
suits. 

The effect of this amendment is sim
ply to preclude those prisoners with 
lawsuits asserting first amendment 
free exercise of rights from advancing 
those rights. Thus, for example, the 
prisoner who sued the prison adminis
trator in Nevada for serving him 
creamy peanut butter rather than the 
chunky peanut butter may still bring 
his case before a judge. That horror 
story is not precluded by the Reid 
amendment. 

If this amendment is agreed to, the 
Catholic prisoner who may want to 
challenge the denial of communion 
would be given short shrift in contest
ing such an arbitrary prison policy in 
the courts. At best, the Catholic pris
oner asserting the right to exercise a 
fundamental aspect of his faith is given 
no more consideration than the pris
oner complaining about the peanut 
butter. It is absurd. Likewise, the pris
oner in Illinois-depriving him the use 
of his jail cell for drug trafficking-will 
still have standing to sue prison offi
cials. 

However, if this amendment is 
passed, a Protestant or Episcopa-lian or 
Mormon who might want to challenge 
prison officials who are denying them 
the right to pray in their prison cell 
may have their case thrown out of 
court. The inmate who files a frivolous 
lawsuit against his jailer because he 
does not like the color of prison uni
form can fully litigate his case in 
courts-and they will; a Jewish inmate 
who may want to challenge denial of 
his right to kosher meals again would 
be afforded no better a chance to pre
vail than the claimant making such a 
frivolous claim about the color of his 
clothing. 

Indeed, if the Reid amendment 
passes, the religious claimant may 
have less rights. These claims clearly 
demonstrate the absurd results we see 
as a consequence of this amendment. 

Let me make my position on prisoner 
litigation clear. Like all of you, I do 
not condone this stream of frivolous 
lawsuits currently being brought by 
many prisoners. To the contrary, I find 
most prisoner's lawsuits to be petty, 
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frivolous, and offensive. However, I am 
extremely concerned that this amend
ment continues our frustration in deal
ing with the prisoner litigation crisis 
and dictates how we respond to pris
oners whose legitimate religious beliefs 
may be seriously offended. 

I previously suggested that we need 
to overhaul thoroughly prisoners' ac
cess to the courts. Our approach must 
be comprehensive and well conceived. 
Simply depriving prisoners of a real 
right to advance their religious free ex
ercise claims is not the way to go. 

More important, our approach must 
be equitable. This amendment should 
fail because it is not fair to those pris
oners who are deprived of their legiti
mate exercise and have no real re
source to challenge an arbitrary prison 
administrator who has abused his au
thority. 

Once again, I have to ask our col
leagues to oppose this exemption to 
first amendment free exercise rights, 
because in this act, we are restoring 
those first amendment rights. Those 
prisoners with legitimate religious 
claims are the only real losers if this 
amendment succeeds. The abusive and 
contentious prisoners will still bring 
frivolous lawsuits, and we are going to 
have them no matter what we do. If 
there are shams, that has to be decided 
in every instance before you can deter
mine whether or not it applies. 

It seems to me we ought to be very 
considerate of these first amendment 
rights and fundamental rights that we 
are talking about, even in the case of 
prisoners in prison-maybe in many in
stances, especially in the case of pris
oners, who we are trying to rehabili
tate with the best tools available, and 
there is nothing better than religious 
belief. 

Well, Mr. President, I am prepared to 
yield the remainder of my time. 

We both yield the remainder of our 
time. 

The PRESIDING OFFICER (Mr. 
FEINGOLD). All time is yielded back. 

Mr. HATCH. We are prepared to do 
the wrap-up. 

MORNING BUSINESS 
Mr. REID. Mr. President, I ask unan

imous consent that there be a period 
for morning business with Senators 
permitted to speak therein for up to 5 
minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ENERGY SECRETARY O'LEARY 
Mr. DOLE. Mr. President, it has been 

reported that the Secretary of Energy, 
Hazel O'Leary, has nearly signed a 
death sentence for the domestic inde
pendent oil and gas industry. 

What is more, her remarks, if accu
rately reported, suggest the Secretary 
believes it might be no problem were 

the United States to become totally re
liant on imported oil to run our econ
omy. 

Finally, the remarks suggest her 
thinking and actions are driven by 
multinational oil conglomerates-that 
is right the major oil companies are 
now running energy policy in this 
country. 

INDEPENDENTS 
Mr. President, independent oil and 

gas operators in the United States 
produce more than 60 percent of the 
natural gas and over 30 percent of the 
crude oil in this country. And, energy 
is the lifeblood of our economy. At an 
overseas conference of financial leaders 
in the worldwide energy business, Sec
retary O'Leary tried to sign a death 
warrant on our producers saying the 
domestic industry was " a dying breed 
too feeble to salvage." This from the 
Cabinet member entrusted with the 
health of this very industry. She could 
have at least first told the U.S. busi
ness men and women to their faces 
that she was doing them in she should 
not have done it on foreign soil. 

ECONOMIC SECURITY 
Most alarming about Secretary 

O'Leary's comments were the com
ments questioning whether there was a 
national interest in maintaining any 
kind of domestic oil production. Ac
cording to a report, Secretary O'Leary 
questioned "whether or not the indus
try is, for the long term, important for 
the economic security of the United 
States." Mr. President, we might have 
moved the Secretary's nomination too 
fast-evidently no one asked her what 
percentage of our foreign trade deficit 
comes directly- directly from imported 
oil. Mr. President, it is 60 percent, that 
is right, 60 percent of our entire foreign 
trade deficit is imported oil-not Toy
otas, not Sonys-oil. I cannot under
stand how the Secretary of Energy can 
wonder whether we have an economic 
interest in 60 percent of our entire for
eign trade deficit. 

MAJOR OIL 
What many might find interesting 

that, according to the Secretary of En
ergy, major international oil compa
nies are setting U.S. energy policy. She 
is quoted as saying she questions the 
future need of a domestic oil and gas 
industry because "big oil is setting its 
sights overseas. " Big oil wants to 
produce in the United States, but can
not because of government constraints, 
so small businesses should not be told 
to just shut their doors and go away 
into the night. But, evidently that is 
the case because she also said. 

I've got an obligation to help this industry , 
but I don ' t have an obligation to help this in
dustry beyond reason. 

Is the decision of major oil to move 
overseas, largely due to roadblocks the 
Congress put in place, the reason Sec
retary O'Leary has abandoned this 
vital segment of the American econ
omy? 

Finally, in what may be the most up
setting comment, Secretary O'Leary 
said "I haven't gotten the answers for 
the mom and pop businesses." I would 
say that is evident, and so is the ap
pearance that she is not looking for the 
answers either. 

Mr. President, I ask unanimous con
sent that a copy of an article from the 
Tuesday, October 26, Houston Post be 
printed at this point in the RECORD. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 

[From the Houston Post, Oct. 26, 1993] 
SMALL PRODUCERS MAY BE A DYING BREED, 

ENERGY SECRETARY ADMITS 
LONDON.-After a decade of decline in 

America 's oil patch and a plunge in crude 
prices over the summer, the troubles may 
not be over for small producers, U.S. Energy 
Secretary Hazel R. O'Leary said Monday. 

In an interview, O'Leary said she has no 
firm ideas on helping independent oil opera
tors stay is business and suggested the indus
try 's smaller, domestic players may be a 
dying breed too feeble to salvage in an era 
when Big Oil is setting its sights overseas. 

" The guy who counted on the wireless got 
left behind," O'Leary said in an interview 
with The Associated Press. 

In an earlier address to oil executives, 
O'Leary said: " I haven't gotten the answers 
for the mom and pop businesses. " 

Over the past decade, 450,000 jobs have been 
lost in the U.S. oil industry as the number of 
working drillings rigs has plunged from 
about 4,000 to between 600 and 700, according 
to the Independent Petroleum Association of 
America. Many small oil companies---which 
do most of the exploration- have gone bust. 

O'Leary said she would like to help, for ex
ample by finding ways to make oil explo
ration more of an exact science and ensuring 
that the government sets down a consistent 
set of rules to help businesses plan for the fu
ture . 

" I've got an obligation to help this indus
try , but I don 't have an obligation to help 
this industry beyond reason, " she said. 

Saying that equating domestic oil produc
tion to national security could be an out
dated idea, O'Leary called for "a careful 
analysis to set up the proposition of whether 
or not the industry is, for the long term, im
portant for the economic security of the 
United States." 

Fow now, O'Leary believes the United 
States should seek out " diversified" sources 
of energy, so as not to be overly reliant on 
imported oil from the volatile Middle East. 
She acknowledged many U.S. producers can
not diversify, despite suggestions that some 
could embark on experimental shrimp farm
ing in the West Texas desert, where many oil 
jobs have vanished. 

" The entrepreneurs who survive are those 
who read the marketplace ahead of the mar
ketplace finally settling itself down and 
react accordingly, and my job is to mend 
that strong signal- at the same time , look
ing at every way possible to ensure that 
there is an industry. if prices will support an 
industry." O'Leary told The AP. 

"It's been a tough year at home because 
the price signals have been perhaps too low," 
O'Leary told reporters, after addressing the 
annual Oil and Money conference sponsored 
by the International Herald Tribune and the 
Oil Daily Group. 

Asked what price level she considered to be 
too low, O'Leary said, " certainly 14, 12 dol
lars," before immediately adding that she 
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should not have spouted out an opinion on an 
acceptable level for prices. 

" I'm not sure what the number is , but re
member us-we 're talking free market these 
days-we just have to say sometimes the free 
market is very unkind to an industry at 
home that is very mature, " O'Leary said. 

O'Leary declined to specify which type of 
oil she would consider to be too cheap at $13 
to $14. Prices can vary by several dollars a 
barrel, depending on the sulfur content and 
gravity of the oil. 

FEDERAL ACQUISITION 
STREAMLINING ACT OF 1993 

Mr. THURMOND. Mr. President, ear
lier today my good friend, Senator 
GLENN, and other Senators introduced 
the Federal Acquisition Streamlining 
Act of 1993. This legislation is intended 
as a major step in a process begun 3 
years ago with the creation, in section 
800 of the Department of Defense Au
thorization Act for fiscal year 1991, of 
the Department of Defense Advisory 
Panel on Streamlining and Codifying 
Acquisition Law. 

Over the last 10 years, the Congress 
has engaged in a number of efforts to 
reform the Federal acquisition process. 
The most notable of these efforts was 
the establishment of the Packard Com
mission in 1985, and the legislation of 
the Commission's recommendations 
the following year. There have also 
been a number of separate legislative 
proposals enacted which deal with per
ceived flaws in the details of the pro
curement process. Despite these ef
forts, the consensus remains that we 
have fallen far short of achieving the 
savings and efficiencies that are pos
sible in this area. 

The Advisory Panel on Streamlining 
and Codifying Acquisition Law that 
was created by Congress with strong 
bipartisan support in 1990 was intended 
to overcome the barriers to comprehen
sive reform of defense procurement. 
The advisory panel assembled 12 of the 
leading experts in contract law and ac
quisition management to review all of 
the laws governing purchasing by the 
Federal Government. These individuals 
gave generously of their valuable time 
over a year and a half to prepare an ex
cellent report containing a comprehen
sive review of major procurement laws 
and specific recommendations for 
changes. 

This report, known generally as the 
section 800 report, was transmitted to 
the Senate in January. Democratic and 
Republican members of the Senate 
Governmental Affairs, Armed Services, 
and Small Business Committees in
structed their staffs to review the rec
ommendations and prepare a bipartisan 
package of legislation as soon as pos
sible. This bipartisan staff work was 
largely completed in September. It is 
draft legislation intended to serve as a 
basis for congressional action and not 
as the final word on the subject. 

The administration claims that ac
quisition reform is one of its highest 

priorities, and it has been clear to all 
of us that support from the President 
and the Vice President will be essential 
if our efforts are to succeed. Therefore, 
it was proper for us to coordinate our 
approach with such initiatives as the 
Vice President's National Performance 
Review. Unfortunately, participation 
in the discussions with the White 
House was limited to Democratic Mem
bers and staff in contrast to the bipar
tisan process we had followed up to 
this point. Over the weekend, the ad
ministration dictated that provisions 
raising the thresholds for the Davis
Bacon and Service Contract Acts to 
$100,000 be dropped in the draft legisla
tion. It appears that this decision was 
driven by the intervention of outside 
labor interests. The administration 
took this position in spite of the fact 
that the recommendation regarding 
the Davis-Bacon Act was included in 
the Vice President's National Perform
ance Review. 

Under these circumstances, I cannot 
cosponsor the legislation despite my 
support of the majority of the provi
sions in the bill. If we want reform, we 
have to put even the more controver
sial recommendations in the section 
800 report on the table. Special inter
ests have dictated many of the features 
of the current, inefficient process and 
we cannot signal retreat at the first 
sign of a problem. Furthermore, any 
process for reform has to be a biparti
san process, and bipartisan means that 
both the Republicans and the Demo
crats are part of decisions on the con
tent of any legislation. I am willing to 
work with my colleagues on the other 
side of the aisle and with the President 
toward the goals we all share. I am 
hopeful that the bipartisan nature of 
acquisition reform process will be re
stored. 

LOSS OF MARINES IN BEIRUT, 
LEBANON 

Mr. THURMOND. Mr. President, I 
come to the floor today to remind my 
colleagues that 10 yflars ago, on the 23d 
of October, 1983, our Nation suffered 
the tragic loss of 241 fine marines in a 
single attack in Beirut, Lebanon. 

No one may, with any justification, 
speak of these young men with any
thing less than complete reverence, hu
mility, and the deepest appreciation. 
They were truly exceptional citizens 
who had volunteered to serve their Na
tion, and they deserve to be remem
bered for their selfless dedication to 
duty and their sacrifice. 

These marines did not perish while 
engaged in armed combat with an 
enemy. They did not fall on a field of 
battle. They were not killed or wound
ed while assaulting a beach, or defend
ing a position. They died, instead, 
while they were deployed to a place 
where our direct national security in
terests were not at stake, where they 

were asked to perform a mission which 
was only vaguely defined, in an effort 
to achieve a policy objective which 
even today remains unclear. They were 
killed while they were attempting to 
achieve peace in a troubled foreign 
land. 

We should remember that our initial 
involvement in Beirut was a political 
and military success, just as our initial 
involvement in relieving the famine in 
Somalia was a political and military 
success. However, upon completion of 
the original mission in Beirut and the 
redeployment of the marines to vessels 
off the coast, the marines were sent 
back ashore in response to the sense
less massacre of refugees. 

The political objective of this second 
deployment ashore was not clear. The 
military objective, therefore, was not 
clear. So it comes as no surprise, in 
retrospect, that the role of the marines 
was not clear to anyone involved. 
President Reagan appeared before the 
Nation and accepted full and uncondi
tional responsibility for the decision. 
International confidence in America 
was preserved, and the mistake was not 
repeated. 

We in the Congress have recently 
spent many hours debating the involve
ment of our Armed Forces in Somalia, 
the former Yugoslavia, and Haiti. We 
have spoken of the tragic loss of dedi
cated young Americans in Mogadishu. 
We mourn their passing, and our 
thoughts are with their families and 
loved ones. I wish we could find the 
words to relieve their sorrow. 

Mr. President, I cannot help but no
tice both the similarities and dif
ferences between that involvement in 
Beirut and the situation today. It is 
not my intention to politicize the dif
ferences. However, there are deep and 
disturbing aspects of our involvement 
in current events which put at risk the 
lives of American soldiers as well as in
nocent civilian noncombatants, and 
jeopardize the ability of the United 
States to act effectively throughout 
the world. 

Many of us are emotion~! about these 
issues, but I encourage my colleagues 
to grasp the reality of the situations 
which now confront us. First, after we 
accomplished our initial mission in So
malia, the current administration gave 
its tacit consent to a change in purpose 
when United States Army soldiers were 
given a mission to capture a Somalia 
individual. There was no apparent 
emergency or crisis which warranted 
this. It was, of course, naive to give a 
law enforcement mission to a combat
ant force, but more importantly, it was 
foolish to commit our soldiers to this 
mission without having redefined the 
policy and without consulting Con
gress. 

We have heard numerous officials 
from the administration speak in re
cent weeks about Somalia, but not 
once have we been able to glean any 



October 26, 1993 CONGRESSIONAL RECORD-SENATE 26199 
semblance of a clear, well-reasoned, 
achievable policy objective. To 
compound this failure, the administra
tion acted imprudently in attempting 
to pass the blame for the casual ties in 
Mogadishu to the United Nations. Nei
ther we in the Congress nor the Amer
ican people should tolerate such an at
tempt to avoid responsibility. 

Second, the administration deployed 
a military force to Haiti and then re
called it within sight of the port of de
barkation. Once again, we did not 
know the clear policy objective of this 
intervention, but it was evidently very 
poorly conceived. From what we do 
know, the objective appears to have 
something to do with a naive attempt 
to change ingrained political and social 
trends in that sad country by means of 
having our military perform infra
structure projects. The concepts we 
have heard discussed more resemble 
academic theory than sound, realistic, 
practical logic, and they are devoid of 
insightful diplomacy. 

Third, the administration continues 
to sound warnings of intervention in 
the former Yugoslavia. If the factions 
involved in the fighting there try to 
draw any lessons from our involvement 
in Somalia and Haiti, they may find 
little reason to believe this administra
tion is capable of mounting a serious 
military intervention which will be 
harmful to anyone but Americans. Un
less the administration articulates a 
clear policy, it would be unwise to 
commit our fine men and women in 
uniform to this conflict. 

I suggest to my colleagues that the 
source of our frustration over Somalia, 
Haiti, and the former Yugoslavia, is 
not the significant degree of difficulty 
of the problems, or the fact that we 
place our service men and women in 
harm's way. This body and our Nation 
have faced far more difficult situa
tions, and Americans have always risen 
to their responsibilities in the defense 
of freedom. 

The source ofour frustration is, rath
er, the manner in which this adminis
tration forms and executes policy. 
There appears to be an absence of un
derstanding about the relationship be
tween policy and strategy, and an igno
rance about the purpose and capabili
ties of the military. How else may we 
explain the administration's precipi
tous withdrawal of the Rangers from 
Mogadishu? Although many of us may 
have had serious reservations about 
the employment of combat troops 
under the circumstances, few people 
have found reason to be pleased about 
the manner in which these troops were 
withdrawn. 

I do not know whether there are les
sons for the Rangers and the Army to 
learn from this expedition. However, I 
do know that the next time we call 
upon the Rangers and the Army to go 
in harm's way, they will remember 
Mogadishu. 

Mr. President, I ask my colleagues to 
remember the marines who died in Bei
rut 10 years ago. I ask them to remem
ber the servicemen who have died and 
those who suffered wounds and injuries 
in Somalia. I ask them to remember al
ways the fine men and women who 
serve in uniform today, and I ask my 
colleagues to reflect on the expensive 
lessons we have learned. 

AIRCRAFT CARRIER FUNDING 
Mr. INOUYE. Mr. President, during 

the debate on the fiscal year 1994 De
fense appropriations bill certain state
ments were made which gave an unfa
vorable characterization to the com
mittee's decision to provide funding for 
a new aircraft carrier. I believe it 
would be useful to examine these com
ments in their proper con text. 

The committee-reported bill rec
ommended $3.4 billion to complete
and, here, I would underscore the word 
complete-the financing of the CVN-76, 
the next nuclear aircraft carrier. The 
House Appropriations Committee had 
recommended an appropriation of $1 
billion to partially finance the remain
ing balance of the carrier. Specific au
thorization for this action was denied 
on the House floor. Nonetheless, the 
House-passed bill still provides $1 bil
lion in undesignated shipbuilding 
funds, presumably, for this purpose. 

Unfortunately, Mr. President, some 
have argued that the carrier is a new 
start which is both unauthorized and 
unrequested. Mr. President, I want the 
Record to be clear. This is not a new 
start. The administration requested, 
and the Congress authorized and appro
priated, $832 million in fiscal year 1993 
to begin work on this aircraft carrier. 
These funds paid for the purchase of 
nuclear components for the ship. The 
Navy began spending these funds last 
fall. Work has already begun on the 
carrier. All of these funds have been 
obligated. So, regardless of what others 
may argue, through these actions, the 
Congress has already made the decision 
to buy the carrier; now the question is 
when should the remaining funds be 
provided. 

My colleagues should understand 
that DOD planned to request funds to 
complete payment for the aircraft car
rier in 1995. While this would allow for 
the carrier to be built with few pertur
bations in the shipyard work force, it 
is not the most cost effective method 
to purchase the carrier. 

President Clinton's budget for fiscal 
year 1994 took no decisive action on the 
aircraft carrier. Instead, the decision 
to continue to purchase the carrier was 
to be reassessed in the Bottom-Up Re
view-in conjunction with an analysis 
and formulation of overall carrier force 
structure levels. The Bottom-Up Re
view process carried out this in-depth 
analysis of the requirement for aircraft 
carriers. The review determined that 

the Navy must have 12 aircraft carriers 
to meet force structure requirements. 
With that decision, the DOD validated 
the need to build the next carrier. 

So, the question recurs: When should 
the carrier be funded? The Appropria
tions Committee reviewed this matter 
and determined it would be appropriate 
to finance the balance of the ship's 
costs in 1994. There are several budg
etary reasons for this. First and fore
most, by funding the carrier in 1994 in
stead of 1995, the Congress can save $200 
million-6 percent of the remaining re
quirement. This is not a trivial sum. 

Second, in conducting its review of 
the budget requirements for DOD the 
committee was able to identify suffi
cient funds to pay for the remaining 
balance in 1994. 

With the conclusion of the Bottom
Up Review in August, many changes 
were made in the financial require
ments for DOD programs. In most cases 
this information was not available to 
the authorizing committees until their 
review of program requirements had al
ready been virtually completed. Be
cause we came later in the process, the 
Senate Appropriations Committee was 
able to tailor its recommendations to 
these results. 

The Bottom-Up Review also estab
lished several basic tenets for future 
defense requirements. The committee 
adopted many of the underlying prem
ises of the Bottom-Up Review in mak
ing its adjustments. As a result, the 
committee's recommendations freed up 
$3.4 billion in budget authority and $170 
million in outlays, sufficient funding 
to cover the costs of the aircraft car
rier in 1994. For good and sufficient 
reasons, the committee chose to allo
cate these funds to complete-again, 
underscore complete-the purchase of 
the CVN-76. 

Mr. President, reaching the budget 
targets in 1994 has not been easy. It 
should be made clear to all Senators 
that 1995 will be a more difficult budget 
year than 1994. The Appropriations 
Committee will be required to cut $24.7 
billion below the CBO baseline in 1995. 
In addition, DOD has identified a short
fall of $13 billion in achieving its budg
etary goals over the next 4 years. Pro
viding $3.4 billion for the carrier in 
1994, instead of 1995, helps alleviate 
these problems. And, as I noted, we 
also save $200 million in total costs for 
construction of the carrier. 

Mr. President, it has been falsely 
suggested that the committee cut re
search and development funds in order 
to pay for the carrier. That is not cor
rect and those who have made this un
founded charge should know better. 
The subcommittee reviewed research 
and development funding requested by 
the President and reduced the request 
based on the merit of individual pro
grams. The savings identified helped 
the committee reach its overall outlay 
target. Coincidentally, it also freed up 
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budget authority which could be allo
cated for the carrier. 

In debate on the Senate floor it was 
said that the outlay impact from this 
decision to fund the carrier in fiscal 
year 1994 will exacerbate an assumed 
outlay shortfall in 1995. This is also in
correct. The outlay impact from fi
nancing the carrier in 1994 is $442 mil
lion in 1995. Had the committee spent 
the $3.4 billion on research programs, 
the outlay impact in 1995 from those 
programs would have been in excess of 
$1.15 billion-and the Congress would 
be faced with the unhappy prospect of 
providing $3.4 billion in budget author
ity in 1995 for the carrier. The commit
tee's recommendation will actually 
lower outlays in 1995 by more than $870 
million. 

Mr. President, the decision to com
plete the financing of the CVN-76 in 
1994 instead of 1995 makes good busi
ness sense. I would not want to be in 
the position of trying to explain to the 
American taxpayer that, when the Con
gress provided $832 million in fiscal 
year 1993 for advance procurement of 
items which can only be used in a nu
clear carrier, it really had not author
ized the new carrier. That does not 
make any sense to me and would not 
make any sense to the taxpayers. 

I am prepared to explain the decision 
to complete financing of the carrier in 
fiscal year 1994. We will find it easier to 
stay on the path to a declining defense 
budget, if we finance the $3.4 billion in 
remaining costs this year. This deci
sion reduces outlays in 1995 compared 
to spending the funds on research. And, 
best of all, it saves $200 million in the 
total cost of the ship. I hope all mem
bers now understand the committee's 
recommendations and support this ap
proach and I urge the conferees on the 
Defense authorization bill to adopt it 
as well. 

TRIBUTE TO EDWARD 0. BUCKBEE, 
SPACE AND ROCKET CENTER DI
RECTOR 
Mr. HEFLIN. Mr. President, Edward 

0. Buckbee, director of the U.S. Space 
and Rocket Center and Space Camp in 
Huntsville, AL, will be retiring next 
March after more than 25 years of serv
ice. During his long tenure as its direc
tor, Ed has guided the Space and Rock
et Center to its present status as Ala-

. bama's most popular tourist attraction 
and as an internationally known center 
of space education. 

Fortunately, Ed will remain as exec
utive director of the U.S. Space Camp 
Foundation, which oversees spinoffs in 
Florida, Japan, and Belgium. Agree
ments have also been signed for Space 
Camp operations in Canada, scheduled 
to open in Italy. President Clinton's 
daughter Chelsea participated in Space 
Camp at the Huntsville location last 
summer. Ed will also continue to work 
on special projects at the center. 

Ed has been the center's only direc
tor, having been chosen by the late Dr. 
Wernher von Braun in 1968 to direct the 
planning and development of the Space 
Museum. The Space and Rocket Center 
opened to the public in 1970. Prior to 
becoming director, Ed was a NASA 
public relations specialist at Marshall 
Space Flight Center from 1961 to 1968, 
serving under von Braun during the 
Mercury, Gemini, and Apollo programs. 

Today, the center houses the world's 
largest rocket and spacecraft collec
tion and features a full-scale space 
shuttle exhibit; guided bus tours to the 
Marshall Center; a $4 million 
spacedome theater; a $1.5 million mo
tion-based simulator that gives visitors 
a "journey to Jupiter"; and a $3.6 mil
lion space habitat complex for trainees 
in Space Camp and the more advanced 
Space Academy. 

What is understandably Ed's most 
proud achievement is the development 
of Space Camp. He coordinated the pro
gram's formation in 1982, and has since 
seen it graduate over 170,000 trainees. 
International Space Camp began in 1990 
to promote international cooperation 
in space. This year, people from 22 na
tions took part in the program. I know 
firsthand how important the Space 
Camp is to our overall space program, 
because, like Ed, I have seen young 
people come away from the progam 
truly excited about their futures and 
all the possibilities space exploration 
and research holds for them and their 
country. 

It is a pleasure to congratulate and 
. commend Ed Buckbee for all his years 
of hard work on behalf of the Space and 
Rocket Center and our space program 
as a whole. He has played a major role 
in the growth of Huntsville, AL, into 
one of NASA's premier national sites 
for research and training. He has pro
vided long-range vision, limitless en
ergy, and determined leadership that 
will be hard, if not impossible, to dupli
cate. I hope that the Space and Rocket 
Center and Space Camp will continue 
to enjoy his strong support and wise 
counsel for many years to come. 

TRIBUTE TO MAYOR MAC GRAY 
Mr. HEFLIN. Mr. President, former 

Prattville, AL, Mayor Mac Gray passed 
away at the age of 87 on September 27. 
He is widely credited with having skill
fully guided this small city just north 
of Montgomery through an unprece
dented period of growth during his 20-
year tenure as mayor. 

Mac Gray served as Prattville's 
mayor from 1960 until 1980. During his 
administration, its population more 
than doubled. In addition to his service 
as the city's chief executive officer, 
Mac served for 11 years on the 
Prattville Industrial Development 
Board and also on the Autauga County 
Board of Education. 

A graduate of Marbury School, where 
he lettered in three sports, Mac was 

employed in the grocery business be
fore turning to agriculture. In recent 
years, he was known for his front-yard 
rose garden bordering Main Street. 
Every year, he delivered 300 to 400 
dozen roses to local nursing homes, 
churches, and businesses. He never 
kept any for himself, however, saying 
that his own bouquet was right in his 
front yard. 

Mac was an avid sports enthusiast. 
His love for all kinds of sports was with 
him until the end, as he attended near
ly every sporting event in the city. A 
local park is named in his honor. 

I am pleased to. commend former 
Prattville Mayor Mac Gray for all his 
years of service to his community. He 
was a true public servant in the very 
best sense of the term, and will be sore
ly missed by all those who knew him 
over the years. 

PETER V. GREGERSON'S SPEECH 
ON AMERICA AND VOLUNTARISM 
Mr. HEFLIN. Mr. President, Peter V. 

Gregerson, Sr., chairman of the board 
of Gregerson's Foods in Gadsden, AL, 
spoke to the National Grocers Associa
tion Conference last June on the im
portance of voluntarism to the Amer
ican spirit. The text of his remarks
some of the most inspirational and pa
triotic I have read in years-appeared 
in a recent edition of Vital Speeches of 
the Day. 

Mr. Gregerson's speech is especially 
timely since it reflects the current ad
ministration's emphasis on national 
service and the renewed commitment 
to voluntarism taking root all across 
the America of the 1990's. 

I ask unanimous consent that a copy 
of Mr. Gregerson's excellent speech 
"We the People: Voluntarism" be 
printed in the RECORD immediately fol
lowing my brief statement. I commend 
its reading to each of my colleagues. 

There being no objection, the speech 
. was ordered to be printed in the 
RECORD, as follows: 

WE THE PEOPLE: VOLUNTARISM 

(By Peter V. Gregerson, Sr., Chairman of the 
Board, Gregerson's Foods, Inc.) 

I've been looking forward to being with 
you. It is always a pleasure to be at an NGA 
meeting and it 's a real honor to address the 
leaders of NGA-you who make this organi
zation so effective in Congress. And today is 
extra special because so many of my friends 
are here. Today I want to talk with you 
about our country, where it's going and what 
you and I as independent grocers can do 
about it. 

Awhile back on TV I saw a group of young 
men set fire to the American flag and spit on 
it. The reporter said they urinated on it. 
That's one feeling about our country. About 
the same time, we had a parade in Gadsden. 
I stood on the curbing beside an old man
weatherbeaten face-worn bib overalls. He 
stood very straight as the flag passed and I 
noticed his gnarled hand shook as he put his 
hand over his heart. I stepped back a half
step and watched him out of the corner of 
my eye-as tears silently came down his 
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cheeks. Tears of pride-devotion- love for 
our country. A different feeling for America. 

How do you feel about America?-really 
feel? About her future? Have we lost some
thing? Have we lost the dream that America 
can get better and better? Have our young 
people host hope- lost their enthusiasm? At
titude-enthusiasm-is important. The great 
Emerson looked back over all human history 
and said, "Every great movement in the his
tory of the world is the triumph of encour
agement. Nothing great was ever accom
plished without enthusiasm. " 

Our founding fathers had enthusiasm! Tom 
Jefferson, John Adams, and Ben Franklin 
formed a committee that produced our great 
seal-on the back of our dollar bill. One 
Latin phrase is "novus ordo seclorum"-"a 
new order for the ages!"-that was true en
thusiasm from that small group along the 
coast of a wilderness continent! The other 
saying (remember the eye in the pyramid?) 
" ennuit coeptis"-" God looks with favor on 
our undertaking! " Enthusiasm! God looks 
with favor on us! America! A new order for 
ages yet to come! 

Well , was their enthusiasm justified? A 
quick look back might be encouraging. 
Janet and I flew into Washington- and the 
world flies-thanks to Boeing and McDonald 
Douglas and thank you Wilbur and Orville 
Wright of Iowa and Ohio . Washington was 
ablaze with lights and energy- the world is 
electrified. Thank you America-thank you 
Ben Franklin, from Philadelphia, for your 
experiments, and from Milam, Ohio, Thomas 
Edison for your inventions that changed the 
world. We rode in a car-so does the world
thank you America-thanks to the mass pro
duction genius of Henry Ford from Detroit. 
It had a phone and a TV!-Thank you Alex
ander Graham Bell of Boston and David 
Sarnoff of New York . And- the car was air
conditioned!-Thank you America-Thank 
you Willis Havilland Carrier of New York. 

I may need my hip replaced soon. Dan 
Coburn already has. Tonight he will dance. 
When our republic was formed-the human 
life expectancy was 33-90 years ago it was 
45---today it's 78! When Social Security start
ed, the life span was 65, now one half of all 
the people who ever lived to be 65---are alive 
now! Next month, I'll be in that group. 
America is the undisputed leader of the 
world in health technology . Thank you 
America-from Dan Coburn and all the rest 
of us. 

One last example- from our field-food . A 
little known fact. Throughout history more 
people have died of famine and hunger than 
all the hundreds of millions of people who 
have ever died of plagues and epidemics and 
they include all the people who have ever 
died in wars! If the world owes anything to 
America-it should say thank you to our 
farmers , scientists, and distributors. The 
fact is, we live in a golden age. During Chi
cago's World Fair of 1893, no one ever even 
dreamed that humans could live the way you 
and I are living today! It 's a wonderful , ex
citing time to be alive. 

Well , am I saying-let 's just sit and smile 
at our air conditioner and ignore our prob
lems? No , but just don't forget that Ameri
cans are achievers and winners! We overcame 
great problems in the past and we will over
come great problems in the future and we 
will do it now- today. Just wait and see! 

It's important to remember that America's 
greatness is no accident. Every event-in
cluding every event in our history-had a 
cause. We all know that there are no excep
tions to the law of cause and effect. 

So what are the causes for America's 
greatness? Let me tell you of one. One hun-

dred sixty years ago, while America was still 
being formed and her roots were plain, in 
contrast to other nations, we were lucky to 
be visited by an unusually perceptive out
sider who analyzed our nation . Today he is 
widely regarded as the wisest social and po
litical analyst since Aristotle-Alexis de 
Toqueville . One of his judgments is well 
known. " America" he said " is great" (not 
England or France!)-No, America is great
"Because her people are good. When her peo
ple are no longer good, America will no 
longer be great!" 

I remembered that when Billy Graham 
made a TV report after his first visit to the 
Soviet Union . "How many rubles" he asked
" How many hours-do the Russian people 
give for the benefit of others who cannot 
cope?-0-That's how many!" 

Now, aside from all our welfare programs, 
do you know how many dollars individuals
not corporations-but individual Ameri
cans-gave last year? 100 billion! The last re
port also showed 89 million of us spent 4.7 
hours a week to benefit others. No other na
tion even comes close to the " goodness" of 
America! I think of de Toqueville every time 
I come to a " grocer's care" banquet and see 
Bill Reitz and the rest of you honored for 
your caring- your sharing-your goodness. 
Do not underestimate yourself. You help 
make America great! 

De Toqueville also identified another im
portant difference . He said that other na
tions have two sectors-public and private. 
He said America has a third-"Volunteer
ism." Something new! But think of associa
tions like NGA and Rotary, the Lions-on 
and on and the local volunteer committees 
you serve on- here in your home commu
nities. No other nation of citizens compares. 

And now maybe we're even closer to the 
root cause of America 's greatness. Personal 
goodness-yes-but combined with personal 
initiative-personal participation-yes, tak
ing personal responsibility for our lives! 
That's-taking personal responsibility of our 
own lives. 

When these qualities are applied to making 
a -living and business, we use words like en
trepreneur-free en terprise-capi tali sm. The 
truth is-you independent grocers are quin
tessential examples of Americans with per
sonal freedom-in vigorous and ethical pur
suit of your happiness. 

Now, keep personal freedom in mind- and 
let's look again at the saying-" ennuit 
coeptis"-"God looks with favor on our un
dertaking. "-God bless America-do you 
think he does? I was raised in a religion 
where some privately ridiculed that saying. 
When I finally extricated myself from that 
religion, I asked myself if I believed that. 
The fact is-God's mind is unfathomable but 
you can learn something about the creator 
by examining his creation. I'm sure we've all 
heard about DNA-genes and chromosomes 
producing variations in humans. Do you hap
pen to know how many different 
potentialities there are inherent in humans? 
The number is 23 to the 46th power. Millions 
of millions of millions. You are unique! It 's 
obvious that God loves variety- differences 
in humans. 

Now suppose you and I were rose breeders 
and we too loved variety. We wanted all 
sizes-all shapes-all colors-all fragrances
all different types of rose bushes. Finally, we 
looked out upon our acres and acres of varied 
roses. Only one here and there in bloom. 
What we saw were disappointing, half-devel
oped, shriveled, truncated, poorly formed 
roses. The environment had prevented their 
growth to full bloom. That was what had 

been happening to God's human roses for 
thousands of years in the political environ
ment of emperors, kings and their various 
self-serving caste systems. 

Only God would know how many mothers 
and dads have told their ambitious, talented 
sons and daughters " Don 't try-don't go for 
it. Don' t buck the system. Keep your place ." 
Stifled spirit, stagnant progress. 

And then!- In 1776-like the bright sun 
breaking through the black overcast envi
ronment came the exciting words " we hold 
these truths to be self-evident"-that all are 
created equal-first white men- then women 
and blacks, a nation of people equal before 
the law- equal in opportunity! A system that 
for the first time in the history of the world 
allowed the child of a poor farmer to stand 
equally with the son of the rich-as equals 
before the bar of opportunity . What now 
counted was an individual 's dreams-brains 
and energy. 

America! Freedom! Progress. God's human 
roses could, at last, fully bloom. Finally, hu
mans could work to develop into whatever 
they could become. So yes, I believe , as He 
looks down, He does look with favor on 
America. 

But am I saying that America's problems 
can be solved with simplistic panaceas? No, I 
mean to say- only this: The essential prin
ciples that caused America's success and 
greatness are simple and pure and they 
work . Of course , they must be thoughtfully 
adapted to an evolving world- through edu
cation. Two things I would stress-vol
unteerism and a new look at the role of edu
cation. 

It is clear that misguided goodness-com
passionately throwing money at government 
bureaucrats has created a permanent 
underclass. Instead of encouraging the soar
ing human spirit, there are feelings of help
lessness, envy and hate . Widespread crime 
and drug abuse spreads . And all of this pro
duces a massive debt that strangles our 
progress. Goodness must be guided by re
sponsible, participative volunteers- by gro
cers and others like you who care, and that 
includes the United Way as well as govern
ment programs. The key is volunteerism. 
Volunteers who are in-touch with the real 
world. Volunteerism is the special American 
way and it must be encouraged to shine out 
in a 1,000 different ways. 

Yes and like goodness-even personal free
dom can be misguided with tragic con
sequences. Personal freedom without civil
ity-without education-is savagery. The use 
and control of personal freedom must be 
taught by educators and by educated citizen 
leaders who are moral , ethical, and espe
cially, practical. 

All human history proves that civility and 
civilization must be learned. So surely our 
system and its responsibilities as well as its 
opportunities too must be learned and there
fore-these things must be taught! Edu
cation is part of our problem. A serious prob
lem-but it too is solvable . Personal freedom 
is not enough alone-goodness and knowl
edge are not enough- taking personal re
sponsibility and initiative is also needed and 
that too must be taught. 

This truth remains. You and I- every one 
of us in this room- was created with many 
different potentialities- with a view to each 
of us-as individuals-to work, to develop 
and become whatever we can become. 

That is the purpose of life on this planet. 
That is the purpose of mvscles and brains. 
That is the purpose of freedom. 
That is the purpose of education. 
That is the purpose of the United States of 

America-to bring it all together-for human 
development and human happiness. 
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Is this too great a challenge for America? 

Are the problems too great? Of course not
look again at how far we have come. Only 200 
short years ago (three life-spans of 70 years) 
real, personal freedom so that every person 
could pursue individual happiness was only a 
dream in the hearts of a few men over here 
in Philadelphia. Today over 2.5 billion peo
ple, half of the world's population-are free! 
Thank you America! 

And soon, when China's government falls 
or changes--3 out of every 4 humans alive 
will be free! And never forget-no democracy 
has ever made war against another democ
racy! Think of what that means for the use 
of our assets and for the future of our chil
dren and our grandchildren. 

So let us not be discouraged. It helps me to 
remind myself of two things. Number 1, Ire
member that in our war for independence, 
one third of our population were active to
ries- supporting the other side! One third 
were not involved, they couldn't seem to fig
ure out what it was all about, only one third 
were patriots who cared-and yet-we won! 
We don't need everyone-there will be the 
flag burners but we will make it as long as 
we have people with tears of pride when the 
flag passes. 

And #2 is the key-this government is 
ours. " We the people"- we own it lock, stock 
and barrel. This is our government and we 
can make it better! Do not be intimidated by 
our huge marble buildings. We do not exist 
to be servants of this government. This gov
ernment exists to be our servant-in the pur
suit of happiness. 

So let each of us renew our love and enthu
siasm for America and her future. We must 
not let the dream die. We must not let the 
dream die in the hearts of our children. In a 
word- NGA grocers who care-let you and I 
be ashamed to die until we have worked to 
make America a little better than we found 
her. 

So let's go forward together- as volunteer 
leaders in NGA and in our home commu
nities-confident in the rightness of our 
cause-with enthusiasm and with goodness
in the sure knowledge that He has looked 
down with favor on our undertaking. 

RECOGNITION OF JAMES H. WHITE, 
DEVELOPER OF VOTING MA
CHINE FOR THE BLIND 
Mr. HEFLIN. Mr. President, I am 

proud to recognize and commend Mr. 
James H. White, a long-time resident 
of Talladega, AL, and an employee of 
the Alabama Institute for the Deaf and 
Blind, located in Talladega. James has 
long been involved in projects that 
seek to help and assist our visually im
paired citizens, and about 20 years ago, 
he developed a voting machine for the 
blind. 

As the home of the Alabama Insti
tute for the Deaf and Blind, Talladega 
has probably the largest number of vis
ually and hearing impaired as well as 
multihandicapped individuals per cap
ita of any city in the United States. 
James White, a vital part of this spe
cial community, has been involved in 
many civic activities and local organi
zations, including the Lions Club. 

In 1974, James developed a voting ma
chine that would permit a totally blind 
person to cast a vote without the as
sistance of a sighted person. This was 

the first time in history that a totally 
blind person was able to exercise his or 
her right to vote without assitance, 
thus preserving what the rest of us 
take for granted: the cherished tradi
tion of secret ballot voting. 

According to Talladega Mayor Larry 
Barton, his city is the only one where 
Braille voting machines are available. 
Mayor Barton also tells me that James 
has never sought or accepted any com
pensation or reimbursement for ex
penses he has incurred for all of this 
work and time over the years. His only 
motive appears to be genuine concern 
for others, an almost unheard of com
modity today. 

Unfortunately, the machines were 
not in operation during last year's 
elections, since James was unable for 
the first time since 1974 to get the nec
essary supplies for the machines. I ask 
unanimous consent that a newspaper 
article describing the problems in 1992 
and summarizing James' life and ca
reer be printed in the RECORD imme
diately following my remarks. 

Again, I congratulate and commend 
James White for all the time and en
ergy he has devoted over the years to 
making life a little easier for those 
who are visually impaired or handi
capped in some other way. I look for
ward to working with him under the 
auspices of the Americans With Dis
abilities Act to adopt his procedure na
tionwide. 

There being no objection, the article 
was ordered to be printed in the 
RECORD, as follows: 
BLIND IN TALLADEGA VOTE UNASSISTED-BUT 

NOT THIS TIME 

(By Juanita McDonald) 
The 1992 elections are the first elections in 

18 years in which blind voters in Talladega 
were unable to cast their ballots without as
sistance from a sighted person, according to 
James H. White. 

" And that's only because I couldn' t get the 
supplies I need to set up voting machines 
with Braille," White said. 

In 1974, White devised a system for labeling 
automated voting machines in Braille so 
that the blind could read the offices up for 
election and candidates' names. He also 
printed in Braille special instructions for 
using the voting machine. 

This enabled the blind to enter a voting 
booth alone and vote. 

" Until then, no one had ever made any at
tempt to make it possible for a totally blind 
person to cast his ballot unassisted, " White 
said. 

White understands the problems of the 
blind because he is legally blind himself. 
And, he is employed in the library at the 
Alabama School for the Blind. 

He developed a means of labeling voting 
machines in Braille because he feels strong 
that " everybody should have the oppor
tunity to vote, and vote their way." 

"A blind person can take a sighted person 
into the voting booth and tell them who they 
want to vote for, but can you always trust 
that person to vote the way you tell them 
to?" he asked. 

When the time came to test the system in 
an election, White said he was told by local 
election officials that it was illegal to tam
per with a voting machine. 

White wouldn't give up on the idea. He felt 
it was especially important to have Braille 
machines in Talladega. 

With the Alabama School for the Deaf and 
Blind and Alabama Industries for the Blind 
located here, the city has the second largest 
population of blind in the nation. 

" I had to go all the way to the governor's 
office to get permission, " he said. 

It was such a innovative idea that it re
ceived nationwide news coverage, White said. 
News teams from all three major national 
television networks came to Talladega to 
film totally blind people voting unassisted 
for the first time in history. 

" Talladega is the only place in the world 
where this is possible," White said. 

Until this year, he has prepared at least 
one machine at each polling place in 
Talladega for blind voters. Use of these ma
chines is not restricted to the blind. Voting 
instructions and ballot information for 
sighted voters is not obscured, so anyone can 
use the machines. 

White buys supplies needed to prepare the 
machines out of his own pocket. He said city 
and county officials say they cannot pay for 
the materials "because they are not a re
quired part of the election process." 

Sometimes the supplies are hard to get. 
They also are expensive, he said. 

"This year I couldn't get the supplies for 
the machines, but I did put out a sample bal
lot printed in Braille," White said. 

Over the years, White has invested a lot of 
his own money as well as a lot of his time in 
helping the blind to vote independently. 

"It's very time consuming. It all has to be 
done by hand," he said. 

The amount of time involved depends upon 
the number of offices, names and amend
ments on the ballot. White said it would 
have taken two to three hours to prepare one 
machine for the Nov. 3 election. 

Now that Congress has implemented the 
Americans With Disabilities Act, White is 
hoping to interest lawmakers in adopting his 
procedure nationally. 

White expends his own time and\ energy in 
other ways to help the blind. He isJa member 
and past president of the Talladega Lions 
Club, which help support the Alabama Eye 
Foundation and provides a number of local 
services to the blind. 

His wife, Lila, is a teacher at the Helen 
Keller School for the multihandicapped. The 
couple have one child, a 15-year-old son, 
Joey. 

TRIBUTE TO THE 2D BATTALION, 
NASHVILLE, AR 

Mr. PRYOR. Mr. President, I rise 
today to recognize the 2d Battalion of 
the 95th Training Support Brigade, lo
cated in Nashville, AR. The 2d Battal
ion recently received the U.S. Army 
Reserve Outstanding Large Unit Award 
for 1992-93. 

Mr. President, while the Army cer
tainly has its own terminology for 
these types of honors, this award essen
tially identifies the 2d Battalion as the 
best trained, most professional large 
reserve unit in the U.S. Army. In addi
tion, it recognizes the personnel of this 
battalion for their exemplary record of 
community involvement, including 
local parades and school events. 

Competition for this award, Mr. 
President, is very intense. Nominated 
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battalions are required to pass muster 
at several levels, culminating with a 
final review by the Commanding Gen
eral, U.S. Forces Command, at Fort 
McPherson, GA. 

Mr. President, we are entering a pe
riod in our Nation's history when we 
will increasingly rely on the profes
sionalism and readiness of our reserve 
forces. It is certainly a pleasure for me 
to note that some of our finest reserves 
are stationed in Nashville, Arkansas. 
The goal of the 95th Division, of which 
the 2d Battalion is a part, is to train to 
standard. During the past year, the 153 
soldiers of the 2d Battalion met and 
surpassed this goal. 

Mr. President, I know my colleagues 
join me in thanking the 2d Battalion 
for its service to this Nation, and con
gratulating it at a time of such distinc
tive achievement. 

STATEMENT ON TRANSPORTATION 
AND RELATED AGENCIES APPRO
PRIATIONS BILL CONFERENCE 
REPORT 
Mr. SASSER. Mr. President, the Sen

ate Budget Committee has examined 
the conference report on H.R. 2750, the 
Transportation and related agencies 
appropriations bill, and has found that 
the bill is under its 602(b) budget au
thority allocation by $151 million and 
under its 602(b) outlay allocation by 
$150 million. 

I compliment the distinguished man
ager of the bill, Senator LAUTENBERG, 
and the distinguished ranking member 
of the subcommittee, Senator 
D'AMATO, for their time and effort. 

Mr. President, I have a table from 
the Budget Committee showing the of
ficial scoring of the conference report 
and I ask unanimous consent that it be 
inserted in the RECORD at the appro
priate point. 

There being no objection, the table 
was ordered to be printed in the 
RECORD, as follows: 

SENATE BUDGET COMMITTEE SCORING OF H.R. 2750-
TRANSPORTATION APPROPRIATIONS-CONFERENCE 

(In millions of dollars) 

Bill summary Budget 
Authority 

Discretionary totals: 
New spending in bill .. 13.283 
Outlays from prior years appropriations .. 
Permanent/advance appropriations 
Supplementals .. 

Subtotal , discretionary spending . 13,283 
Mandatory totals .. 589 

Bill total .. .. .. .......... 13,872 
Senate 602(b) allocation 14,023 

Difference .. ..... ...................................... -151 
Discretionary totals above (+) or below (-) : 

President's request ... -371 
House-passed bill .............. ........................ 519 
Senate·reported bill .................... .. ............ -151 
Senate-passed bill . -151 

NOMINATION OF JANET 
NAPOLITANO 

Outlays 

12,105 
22,773 

II 

34,889 
592 

35,481 
35,631 

-150 

-267 
249 

-146 
-128 

Mr. LOTT. Mr. President, pending on 
the Executive Calendar is the nomina-

tion of Janet Napolitano to be the U.S. 
attorney for Arizona. This nomination 
is particularly controversial because of 
her refusal to answer the questions put 
to her by the Judiciary Committee. 
She has exerted a claim of attorney
client privilege regarding her represen
tation of Anita Hill during Justice 
Clarence Thomas' confirmation hear
ings. 

The questions raised both by her 
claim to attorney-client privilege and 
by the Senate's constitutional duty to 
advise and consent on nominations are 
examined in a series of papers by Tom 
Jipping, Legal Affairs Analyst, of Coa
litions for America. 

I ask unanimous consent that the 
first of these reviewing the factual 
background of her involvement and her 
claim to attorney-client privilege be 
placed in the RECORD at this point. 

There being no objection, the paper 
was ordered to be printed in the 
RECORD, as follows: 

JANET NAPOLITANO 

At the insistence of Senator Dennis DeCon
cini (D-AZ), President Clinton nominated 
Janet Napolitano, Antia Hill's counsel dur
ing her 1991 attack against Clarence Thomas, 
to be U.S. Attorney for Arizona. Yesterday, 
the Senate Judiciary Committee voted 12-6 
to approve her nomination but last night the 
full Senate delayed taking any action.l 

Napolitano is asserting a version of the at
torney-client privilege to avoid answering 
any questions about her involvement with 
Susan Hoerchner, the principle witness sup
posedly corroborating Hill's charge of sexual 
harassment against Thomas. Her claim of 
privilege is legally insupportable and she 
should be required to answer any and all 
questions about her activity in the Hill
Thomas matter. If she insists on maintain
ing her assertion of privilege, President Clin
ton should withdraw her nomination as 
Presidents Reagan and Bush regularly did 
when this kind of cloud hung over a nominee 
to serve in an important Department of Jus
tice post. 

I. FACTUAL BACKGROUND 

Janet Napolitano was Anita Hill's counsel. 
For reasons that remain unclear. she was 
permitted to accompany Susan Hoerchner to 
an interview on October 10, 1991, with Senate 
Judiciary Committee staff. This proceeding 
was not a formal deposition and Hoerchner 
was not sworn. Her statements, however, 
were covered by the False Statements Act, 
which prohibits any false statement " in any 
matter within the jurisdiction of any depart
ment or agency of the United States." 2 Con
gress has been held to be such a department 
or agency. 3 

During that interview, Judiciary Commit
tee staffers asked Hoerchner about when Hill 
supposedly told her that she was being har
assed. The exchange went as follows: 

Q. And, in an attempt to try to pin down 
the date a little bit more specifically as to 
your first phone conversation about the sex
ual harassment issue in 1981, the year you 
mentioned, you said the first time you 
moved out of Washington was September of 
1981; is that correct? 

A. Right. 
Q. Okay. Were you living in Washington at 

the time you two had this phone conversa
tion? 

Footnotes at end of article. 

A. Yes. 
Q. When she told you? 
A. Yes. 
Q. So it was prior to September of 1981? 
A. Oh, I see what you're saying. 
Napolitano Requests Break, Confers With 

Hoerchner 
Q. When you had the initial phone con

versation with Anita Hill and she spoke for 
the first time about sexual harassment, do 
you recall where you were living-what city? 

A. I don't know for sure. 
Since Anita Hill first went to work for 

Clarence Thomas at the Department of Edu
cation in September of 1981 and testified that 
the alleged harassment did not occur until 
December 1981, the problem raised by 
Hoerchner's testimony is obvious. If 
Hoerchner told the truth in this staff inter
view, Hill told her of harassment that oc
curred before Hill worked for Thomas. Even 
if Hoerchner fudged the date a little, Hill's 
supposed confession to Hoerchner about har
assment occurred before the harassment it
self allegedly took place. It is no wonder 
that Napolitano called for a break when she 
did. 

The question on everyone's mind is what 
Napolitano told Hoerchner during this break. 
Since a false statement by Hoerchner during 
this interview would violate the False State
ments Act and constitute a felony, any sug
gestion by Napolitano that Hoerchner 
change her testimony would constitute sub
ornation of perjury, a felony as well, and 
would certainly disqualify her from holding 
a position such as U.S. Attorney. It might 
also subject her to criminal indictment. Col
umnist William Cheshire wrote in the Ari
zona Republic that "if * * * she coached 
Judge Hoerchner to change her testimony so 
that it would mesh with Anita Hill's, then 
she is guilty of serious ethical infractions 
and is demonstrably unfit for the job to 
which she has been nominated." 4 

Napolitano responded to Cheshire's column 
to say "[w]ithout revealing the contents of 
my conversation with Hoerchner, which is 
protected by the attorney-client privilege," 
that Hoerchner "could not remember the ac
tual date of the phone call." 5 Columnist 
Keven Willey came to Napolitano's defense 
but gave the same excuse, that Hoerchner 
"was unsure of the precise date of the" 
phone calLS The only problem is that 
Hoerchner was never asked to remember the 
"actual" or " precise" date of the phone call. 
Rather, she was asked to place that call be
fore or after September 1981-the month that 
Hoerchner moved from Washington, D.C., to 
California. 

Napolitano attempted to dispute Chesh
ire's suggestion by stating that "the actual 
transcript of the interview demonstrates 
that I could not have done what * * * Chesh
ire say[s)." Going to that transcript, how
ever, shows just the opposite. Napolitano 
claims, for example, that "when we came 
back on the record, Hoerchner was not even 
talking about the date of the phone call." 
The portion of the transcript above shows 
that Napolitano's statement is patently 
false. 

Keven Willey's column makes clear that 
the writer received substantial coaching and 
assistance from Napolitano herself, includ
ing access to the actual transcript of the Ju
diciary Committee staff interview. The ques
tion this obviously begs is why Napolitano 
can schmooze with the press about such 
things, but asserts a privilege against dis
cussing the matter with the United States 
Senate. 

II. THE ATTORNEY-CLIENT PRIVILEGE 

Senators Strom Thurmond (R-SC) and 
Alan Simpson (R-WY) asked Napolitano 
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about all of this in written questions. 
Napolitano responded that "I am precluded 
by the attorney-client privilege from relat
ing the conversation with Judge Hoerchner 
about which the questions inquire." She ad
mitted that those present at the interview in 
question were "Judge Hoerchner, the wit
ness; Ron Allen, her attorney; and I as Prof. 
Hill's attorney." Thus, she is not claiming
nor can she claim-that she was Susan 
Hoerchner's attorney or was acting in that 
capacity during the Judiciary Committee 
staff interview on October 10, 1991. 

Rather, Napolitano is asserting a version 
of the attorney-client privilege known as the 
pooled information privilege. She cites the 
American Law Institute's Restatement of the 
Law Governing Lawyers § 126, which states 
that if "two or more clients represented by 
separate lawyers share a common interest in 
a matter, the communications of each sepa
rately represented client" are privileged. 
She also cites Uniform Rule of Evidence 
502(b)(3) which protects confidential commu
nications by a client "or his representative 
or his lawyer or a representative of the law
yer to a lawyer or a representative of a law
yer representing another party in a pending 
action and concerning a matter of common 
interest therein." 

A. When does the privilege apply? 
The Hill-Thomas matter was not litiga

tion. Indeed, Senate Judiciary Committee 
Chairman Joseph Biden (D-DE) emphasized 
throughout the special hearing convened to 
review Hill's charges against Thomas that it 
was not a court of law, that the normal rules 
of evidence did not apply, that counsel would 
not be involved .in the exchange between the 
witnesses and the committee, etc. 

The Judiciary Committee staff interviews 
were not formal depositions and witnesses 
were not sworn. The fact that the False 
Statements Act applied did not turn that 
interview into any kind of legal proceeding. 
Quite the contrary, the False Statements 
Act is an important safeguard precisely be
cause that interview was not a legal proceed
ing and Congress retains an interest in nev
ertheless ensuring that statements would be 
truthful. 

The obvious fact that the Hill-Thomas 
matter did not occur in the context of litiga
tion is extremely important because it calls 
into question whether the attorney-client 
privilege asserted by Napolitano is well
founded. One of her own cited authorities, 
the Uniform Rules of Evidence, limits appli
cation of the pooled information privilege to 
"a pending action," an obvious reference to 
litigation. Napolitano also cited an evidence 
treatise for support, but that very authority 
admits that "'[n]o American case had al
lowed a [pooled information] privilege . .. in 
a situation totally unrelated to litiga
tion.'" 7 The Hill-Thomas matter was mani
festly "totally unrelated to litigation" and 
Napolitano has not even attempted to argue 
why the privilege should nonetheless apply 
to her. 

B. What does the privilege protect? 
1. Attorney-to-Client Communication 

Napolitano asserts this pooled information 
privilege to avoid revealing what she said to 
Hoerchner. the Uniform Rules of Evidence, 
which Napolitano cited as authority, makes 
clear that the privilege protects communica
tions to a lawyer, not communications from 
a lawyer. Even if Napolitano represented 
Hoerchner, the privilege would protect 
Napolitano's communication to Hoerchner 
only · to the extent that revealing that com
munication would reveal the substance of 

Hoerchner's communication to· Napolitano. 
Napolitano's unsolicited communication to 
Hoerchner does not fit in this category. If, 
then, Napolitano could not hide behind the 
attorney-client privilege had she directly 
represented Hoerchner, she certainly cannot 
assert the indirect pooled information privi
lege, as she is now trying to do. 

2. Communication for Legitimate Purposes 

The pooled information privilege does not 
apply outside the litigation context; there
fore, it does not apply to the Judiciary Com
mittee staff interview with Hoerchner on Oc
tober 10, 1991. Even if it does, it does not 
apply to communications from Napolitano to 
Hoerchner that would not reveal the sub
stance of Hoerchner's communication to 
Napolitano. Even if it does, as Napolitano's 
own authorities states, it "protects pooling 
arrangements only for legitimate pur
poses." s The Restatement states further: 

If the purpose of the participating mem
bers of the pool is to further future crimes or 
frauds, for example to present perjured testi
mony or other false evidence, the illegal-act 
exception to the privilege removes its pro
tection entirely.9 

If Napolitano advised Hoerchner to change 
or alter her statements in the Judiciary 
Committee staff interview or to the Commit
tee itself, it would remove entirely any pro
tection the privilege might otherwise be ar
gued to offer. Whether this kind of commu
nication occurred is the whole point of ques
tioning Napolitano about this matter. She 
cannot claim protection from revealing 
whether she encouraged Hoerchner to violate 
the False Statements Act by asserting a 
privilege that does not apply if she did just 
that. 

III. CONCLUSION 

Janet Napolitano does not have a legal 
basis for refusing to answer questions about 
her involvement in the Hill-Thomas matter. 
The attorney-client privilege she asserts 
does not apply outside of litigation and, for 
two separate reasons, it does not protect the 
relevant communications from Napolitano 
to Susan Hoerchner. If she refuses to answer 
those questions, the Senate should vote 
against her nomination. 

Even if this privilege did apply, President 
Clinton should follow the example of his 
predecessors and withdraw the nomination. 
The American people, and their representa
tives in the Senate, need nominees whose 
qualifications and record can be thoroughly 
and openly evaluated, not those who inten
tionally try to hide significant and highly 
relevant portions of that record from public 
scrutiny. 
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TREASURY, POSTAL SERVICE AP
PROPRIATIONS ACT, 1994-CON
FERENCE REPORT 
Mr. METZENBAUM. Mr. President, I 

am pleased that, with respect to the 
Treasury appropriations conference re
port, we have been able to reach an ac
commodation on the issue of funding 
General Services Administration 
projects which have not been properly 
authorized. 

We have preserved the authority and 
jurisdiction of the Senate Environment 
and Public Works Committee to scruti
nize, review, and act upon Federal of
fice and courthouse projects before 
funds for such projects are obligated. 

My friend and colleague, Senator 
BAucus, who chairs the Environment 
Committee, deserves much credit for 
helping to bring about this agreement 
between the authorizing and appro
priating committees in both the House 
and Senate. 

This is an important matter. 
We have now taken steps to ensure 

that multimillion-dollar Federal real 
estate projects receive the full and 
thorough review they deserve. Under 
the agreement, either the House or 
Senate Public Works Committees with 
jurisdiction over public buildings will 
be able to stop unworthy or wasteful 
projects from moving forward. 

This is how it should be. Taxpayers 
will be well-served by this effort. 

The Treasury appropriations con
ference report funds 31 new construc
tion projects, many of them court
houses, to the tune of close to $1 bil
lion. 

That is a tremendous amount of 
money. Yet many of the projects in the 
appropriations measure have not been 
fully examined or authorized by the 
Senate Environment and Public Works 
Committee as required under the Pub
lic Buildings Act of 1959. 

The appropriations measure, as origi
nally crafted, could have - obligated 
funds for projects without the author
izing committee's OK. In fact, as origi
nally crafted, the appropriations meas
ure would have ensured that many 
projects contained in the bill moved 
forward even if the authorizing com
mittee expressly voted to stop them. 

Mr. President, that was completely 
unacceptable to this Senator and many 
of my colleagues. 

Many of these GSA projects may 
have merit. They may be cost effective. 
And those that are deserve prompt 
Senate authorization. But some of the 
projects funded in the appropriations 
measure may be less than wonderful. 
Some may include gold-plating and 
wasteful add-ons. Whatever the case, 
every single project deserves careful 
scrutiny to ensure that tax dollars are 
being well spent. 

The Treasury conference report 
would have effectively precluded the 
Senate Public Works Committee from 
examining these projects in any mean
ingful way. 



October 26, 1993 CONGRESSIONAL RECORD-SENATE 26205 
No matter how bad or wasteful a Fed

eral real estate project was determined 
to be by the Senate Public Works Com
mittee, funding would have gone for
ward after February 1 unless the House 
Public Works Committee also agreed 
to kill it. 

That was extremely ill-advised. It 
contradicted the administration's ef
forts to reinvent Government and the 
General Services Administration's cur
rent suspension and review of all new 
Federal construction and lease projects 
to cut costs. 

The House Public Works Committee, 
having already authorized many of the 
projects contained in the Treasury bill, 
has worked its will. That is their pre
rogative. 

But the Senate Authorizing Commit
tee ought to be able to work its will 
with respect to these projects. No 
more. No less. 

Thankfully, we have now been able to 
reach an agreement to ensure that Sen
ate authorizing decisions on these 
projects have the same weight as those 
decisions reached by the House Author
izing Committee. We have now ensured 
that the Senate Authorizing Commit
tee will have the opportunity to utilize 
GSA's own review of these projects. 
And we have now been able to ensure 
that public building projects receive 
proper authorization before funds are 
obligated. 

I'm delighted that we could work this 
out. I thank my colleagues for their co
operation. 

NATIONAL PARK SERVICE LOSES 
DEDICATED RANGER 

Mr. PELL. Mr. President, I rise to 
share with my colleagues the sad news 
that Lawrence A. Nash, the super
intendent of Roger Williams National 
Memorial in Providence, RI is retiring 
after a 24-year career. 

I had the honor of sponsoring the leg
islation in 1965, earlier introduced by 
my predecessor, Theodore Francis 
Green, that authorized the creation of 
this national memorial to honor Roger 
Williams, the founder of Rhode Island, 
for his life's work to develop the prin
ciples of freedom. 

For more than 121/2 years, Larry has 
worked to fulfill the direction of Con
gress to create this memorial on 41/2 

acres in downtown Providence. He has 
succeeded, but only by refusing to take 
no for an answer. 

In December 1974, 9 years after the 
memorial was authorized, the Parks 
Service purchased the land for the me
morial-including the site of the fresh 
water spring that brought Williams to 
establish his settlement in Providence. 

With shrinking budgets and increas
ing apathy on the part of the Park 
Service toward the development of the 
Memorial, the land lay fallow. It took 
a special appropriation, which I spon
sored, to assure that construction 
would take place. 

The first superintendent, Roy Wea
ver, waited 5 years for the development 
before he left in 1980. He did an excel
lent job and that tradition of excel
lence was carried on by Larry Nash. 

Larry accepted the position of super
intendent in January 1981 and moved 
to Rhode Island in March to take on 
the task for turning the vacant lot into 
the national memorial that was envi
sioned by Congress almost 20 years be
fore. 

With funding that covered only half 
of the total estimated cost of construc
tion, Larry set about the task at hand. 
He planned carefully and arranged for 
construction to be done in phases, as 
additional funds became available. 

I had the honor of turning the first 
shovel full of earth in July 1981, as the 
project finally got underway. Phase 1 
was completed in November 1981, and 
included the landscaping, walks and 
part of the planned plantings. 

At that point, it looked like the 
project would continue on indefinite 
hiatus, although only half completed. 
We had to make sure that funds, held 
back by the Park Service, were release 
and used for construction of Phase 2. 

That second half of the construction 
began in April 1983 and, when com
pleted late in the spring, the national 
memorial that we had envisioned fi
nally was a reality. 

Larry was invaluable, throughout 
these critical stages, in providing care
ful planning, reliable guidance and 
sound leadership He used those same 
qualities to make the most of the scant 
resources provided for maintenance 
and operation. 

Today the Roger Williams National 
Memorial stands as an appropriate 
tribute to the man whose life was de
voted to the principles of freedom that 
now govern our own lives. 

Larry Nash is one of the individuals 
who made that tribute possible and we 
all owe him a debt of gratitude for a 
job well done. 

FEDERAL ACQUISITION 
STREAMLINING ACT 1993-S. 1587 
Mr. ROTH. Mr. President, today the 

chairman of the Governmental Affairs 
Committee and other Senators are in
troducing a Federal procurement re
form bill that, until this past weekend, 
I had intended to consponsor. After 
having worked on this bill for 8 
months, I thought we had the biparti
san support needed to achieve signifi
cant savings. But, the savings were 
whittled down over the past couple 
weeks, and I can no longer support this 
bill. While today's White House cere
mony indicated that the President and 
others may be satisfied, I am very dis
appointed in the current version of the 
Federal Acquisition Streamlining Act 
of 1993. 

Mr. President, today's Federal buy
ing system is not in good condition. 

Multi-billion-dollar cost overruns; pro
grams that are years or even a decade 
behind schedule; incentives that en
courage spending rather than savings; 
and top-heavy bureaucratic agencies 
that rely on detailed regulations rather 
than good judgment; these are the fea
tures that come to mind when one 
thinks of the Federal Government's 
buying system. And rightly so, since 
the network news magazines reveal a 
new horror story at least once a week. 
The GAO's 1993 High Risk Series Re
ports noted that the Federal buying 
system itself perpetuates fraud, waste, 
and abuse. 

According to the Congressional Budg
et Office, in fiscal year 1994, the Fed
eral Government will buy about $450 
billion of goods and services. At this 
level of spending, even small improve
ments can yield significant savings. 
The National Performance Review 
identified potential savings of $22.5 bil
lion, 5 percent of the annual expendi
ture. The recent Defense Science Board 
Task Force on Acquisition Reform 
identified $20 billion in potential an
nual savings for just the Defense De
partment. But, the bill being intro
duced today takes only a baby step for
ward toward solving the problems 
needed to achieve such savings. 

Mr. President, the Federal Acquisi
tion Streamlining Act of 1993 follows 8 
months of bipartisan work by the staffs 
of the Governmental Affairs, Armed 
Services, and Small Business Commit
tees. I was glad to join with my col
leagues in this effort. I want to high
light to the Senate that this was a very 
impressive bipartisan effort, and until· 
several days ago, I was extremely 
pleased at the environment for reform. 
But, I cannot support a bill that may 
not even save one-tenth of 1 percent in 
annual procurement spending. 

Mr. President, Congress must be cou
rageous if it is to reform the Federal 
buying system. As we have come closer 
to Halloween the trick-or-treaters have 
come out in full force-special inter
ests are getting their treats, but the 
taxpayers are getting tricked. Over the 
past month, partisan activities have 
been forcing us backward. For example, 
the bill was supposed to raise the small 
purchase threshold to $100,000 from the 
current $25,000. This would enable Gov
ernment purchasers to use streamlined 
procedures to make small purchases. 
The Vice President and others fore
casted that this would result in signifi
cant savings in time, staff, and money. 

Yesterday, it became clear that par
tisan interests were putting this bill on 
the path away from reform. I was in
formed that the administration would 
no longer support the Senate bill's pro
vision to raise the threshold for the 
Davis-Bacon Act to $100,000, even 
though the National Performance Re
view called on Congress to do so. This 
is one of several changes that partisan 
interests have made in the bill. Mr. 
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President, now is not the time to back 
away from the recommendations of the 
National Performance Review. 

I have worked for more than a decade 
to reform the Government's buying 
system, and over the years my conclu
sion has not changed: Without major 
cultural and structural reform, Ameri
cans won't get the results they deserve . 
Cost and schedule overruns will con
tinue, and the Government will pay 
more than it should for goods and s~rv
ices. 

We need to get back on the pathway 
to reform. As a minimum, reforms 
should achieve the NPR savings goal of 
$22.5 billion, but I think reforms can go 
much farther. For a procurement re
form bill to have an such an impact it 
must incorporate several key features: 
First, top leve-l program goals against 
which performance can be measured; 
second, streamlined acquisition proce
dures, where program managers are 
given the authority and accountability 
for achieving results; third, a mission
oriented management structure, where 
staff jobs are eliminated if they do not 
add value and the users of the equip
ment determine whether an i tern 
should be bought; fourth, an incentive 
structure based on results, where pay 
and other incentives for program staff 
depend on documented achievement of 
program goals; fifth, an efficient con
tracting process that increases com
petition and speeds the time it takes to 
issue a contract; and sixth, paying con
tractors on the basis of performance, 
which I call performance-based con
tract management. 

Later this week, I will introduce a 
..- bill to accomplish this for the Defense 

Department's buying system. And, 
quite frankly, I think such comprehen
sive reforms need to be applied across 
the Federal buying system if we are to 
fix its chronic problems. 

While the bill being introduced by 
my colleagues contains some of my 
proposals, I intend to push during the 
legislative process to incorporate more 
comprehensive reforms before it comes 
before the full Senate. I look forward 
to working with Senators COHEN, 
THURMOND, SMITH, and GLENN, who 
have expressed an interest in com
prehensive reforms, as well as our 
other colleagues on the Governmental 
Affairs Committee and the Armed 
Services Committee. I am hopeful that 
we c~n regain the bipartisan approach 
that is needed to make major savings 
in the Federal buying system. 

A TRIBUTE TO ALBERT M. PINA 
Mr. DECONCINI. Mr. President, 

today I rise to recognize an Arizona 
lawman who recently passed away. Al
bert M. Pina was born in Phoenix and 
served as a lawman for 62 years. 

In all those years, Albert worked as a 
deputy sheriff and investigator for the 
Maricopa County Sheriff's Department 

from 1933 to 1953; deputy sheriff, chief 
deputy, and constable for Pinal County 
from 1953 to 1957; deputy sheriff for 
Pima County from 1957 to 1966; deputy 
sheriff and detention officer for Ari
zona State Prison from 1966 to 1969; 
jailer and deputy sheriff for Pima 
County until he retired; and reserve 
deputy for Pima County from 1981 to 
1992. 

In addition to his longtime involve
ment with law enforcement, Albert was 
also an actor and songwriter who had 
roles in the movie "The Three Amigos" 
and TV's "The High Chaparral." Albert 
also appeared in 163 movies under the 
stage name of Johnny Ray Anthony. 
He wrote more than 150 songs, which 
were sold in Mexico. 

I express my sincerest condolences to 
his 33 children, 265 grandchildren and 
96 great-grandchildren. The community 
has lost an outstanding law enforce
ment officer and a valued citizen with 
the death of Albert M. Pina. 

IRRESPONSIBLE CONGRESS? HERE 
IS TODAY'S BOXSCORE 

Mr. HELMS. Mr. President, the Fed
eral debt stood at $4,411,590,498,137.31 as 
of the close of business yesterday, Oc
tober 25. Averaged out, every man, 
woman and child in America owes a 
part of this massive debt, and that per 
capita share is $17,175.14. 

CAPT. JOHN B. MONTGOMERY, U.S. 
NAVY 

Mr. COHEN. Mr. President, one of the 
pleasures of serving in this great body 
is the opportunity to publicly acknowl
edge some of the outstanding citizens 
of our Nation. 

Mr. President, I rise today to recog
nize Capt. John B. Montgomery for his 
distinguished service. Capt. Montgom
ery is leaving the Navy, Office of Legis
lative Affairs, where he has serves as 
the director of legislation. As director 
of legislation he has been the primary 
liaison point between the Navy and the 
Congress on legislative initiatives. In 
this regard he has provided exemplary 
service not only to the Navy but also 
to the Congress. I am proud to say that 
prior to assuming the position of direc
tor of legislation, Captain Montgomery 
did exemplary work in my office as a 
congressional fellow. I am also pleased 
to state that, although his service as 
the director of legislation will be lost, 
he is assuming duties as the executive 
assistant to the general counsel of the 
Navy, where his contribution to the 
Navy and the Nation will continue. 

Captain Montgomery is a graduate of 
the U.S. Naval Academy and the Uni
versity of Missouri school of law. Fol
lowing his graduation from law school, 
Captain Montgomery briefly served as 
an instructor of leadership and mili
tary law at the University of Missouri. 
Upon completion of naval justice 

school, he reported for duty in March, 
1974 at the naval legal service office, 
Norfolk VA. There he served in succes
sive billets as a trial counsel, defense 
counsel, and senior claims attorney. 
From December 1976 to July 1979, Cap
tain Montgomery served as a court
martial trial judge in the tidewater 
circuit. Captain Montgomery next 
served as the international law attor
ney, NLSO, Subic Bay, and as a station 
judge advocate, naval air station, Cubi 
Point, both in the Philippines. 

Following his overseas duty assign
ments, Captain Montgomery attended 
Georgetown University law center 
where he earned a master of laws (labor 
law) degree in 1982. After graduation he 
served as the head, labor and employ
ment law branch, civil affairs division, 
of the office of the judge advocate gen
eral. Next he was assigned as assistant 
counsel to the assistant deputy chief of 
naval operations (civilian personnel! 
equal employment opportunity), and 
from 1986 to 1987 as deputy counsel to 
the director, Navy office of civilian 
personnel management. 

In August 1987 Captain Montgomery 
was assigned as staff judge advocate to 
commander tactical wings Atlantic, 
naval air station, Oceana, VA. It was 
following this assignment that Captain 
Montgomery reported to the office of 
legislative affairs. 

The Navy and Congress have greatly 
benefited by Captain Montgomery's 
dedication and leadership during his 
assignment as director of legislation. It 
is a true pleasure to take a moment to 
recognize an individual who has served 
the United States well, and who will 
continue to serve his country. I wish 
him the very best in all his future en
deavors. 

INTRODUCTION OF PROCUREMENT 
REFORM 

Mr. COHEN. Mr. President, I was 
hoping to join several of my colleagues 
from both sides of the aisle today to in
troduce legislation that would propose 
needed meaningful reform to the way 
the Federal Government buys goods 
and services. However, because of last 
minute changes to the legislation that 
will, in my opinion, significantly re
duce the cost savings and overall effec
tiveness of this reform, I am withhold
ing my support with the intent of 
working with other Senators to fashion 
an alternative proposal. 

Over the past several decades, Con
gress has witnessed the growing level 
of frustration as businesses and pro
curement officials attempt to navigate 
through the maze of excessive red tape 
and Government procurement regula
tions. Excessive red tape and cum
bersome paperwork requirements have 
had a chilling effect on the participa
tion of vendors in the Federal procure
ment process. Clearly, this chilling ef
fect has reduced competition and re
sulted in higher cost to the taxpayers. 
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In addition, the inability of Federal 
procurement officials to buy commer
cially available products has resulted 
in frustration as they are required to 
buy essentially the same goods from 
approved Government surplus they see 
available to the general public for sig
nificantly less. 

The changes included in any procure
ment reform legislation must stream
line and reform existing law in such a 
way as to make it easier for businesses 
to compete for Government business 
and make it easier for Government 
contracting officers to award contracts 
based on best value to the Government. 
Serious procurement reform must also 
ensure that the Government no longer 
mandates foolish requirements for 
commercially available items. Several 
years ago procurement reform which I 
proposed succeeded in eliminating such 
money-wasting regulations as the 8-
page specifications for Army cookies. 
The legislation must also eliminate ex
cessive civilian agency specifications 
such as those for common ash trays. 

To accomplish these goals, I joined a 
bipartisan group of Senators from the 
Armed Services and Governmental Af
fairs Committees some 8 months ago to 
develop a reform package that was ac
ceptable to Members from both sides of 
the aisle. A few weeks ago, the group 
finished its work on a consensus bill 
which, while not perfect, was agreeable 
to all of the members of the working 
group and was to be introduced some
time this month. However, during the 
last few weeks, the legislation was 
changed during closed door meetings 
between the administration and the 
Democratic members of the working 
group. These changes were made de
spite assurances to the Republicans 
that the meetings with the administra
tion were not for purposes of negotia
tion. 

Although I am troubled by the exclu
sion of Republicans from the process, I 
found the results of the meetings even 
more disturbing. Because the working 
group saw a need to eliminate unneces
sary paperwork from the procurement 
process, the draft legislation would 
have significantly reduced the paper
work burden by exempting small dollar 
purchases from virtually all reporting 
requirements. It is important to note 
that these substantive changes were 
not only included in the working 
group's draft legislation, but were also 
key recommendations of the Vice 
President's National Performance Re
view. The move to eliminate these ex
emptions effectively eliminates the 
paper reduction benefits that were con
tained in the working group's draft. 

Another example of a meaningful 
provision recommended by the working 
group and by the National Performance 
Review yet excluded from the adminis
tration's procurement legislation is a 
proposal to increase the Davis-Bacon 
threshold for Federal construction 

projects. When the working group was 
developing its draft legislation, I 
agreed, as a compromise to some mem
bers, to limit the increase in the 
threshold to $100,000 with the under
standing that I would propose a larger 
increase or an outright repeal in com
mittee. Yesterday, I discovered that as 
a result of the closed door meetings, 
the administration's so-called procure
ment reform legislation would not in
clude any increase in the Davis-Bacon 
threshold. 

There are other weaknesses with the 
administration's bill. For example, 
there is little offered in the way of im
provements to contract administra
tion. I believe significant savings could 
be realized if we reward contractors 
and managers for good performance 
and punish them for poor performance. 
For this reason I joined with Senator 
ROTH when he offered an amendment to 
the 1994 Department of Defense author
ization bill which provided that 
progress payments to contractors be 
based on program cost, schedule and 
performance. This change, which was 
accepted by the Senate, represents a 
fundamental rethinking of contract ad
ministration and creates the incentives 
for ensuring significant changes. I be
lieve that meaningful changes to Gov
ernment-wide procurement must con
tain these cost-saving performance
based reforms. 

In sum, it is my belief, and one which 
I am sure is shared by many of those 
who were a part of this working group, 
that much of the meaningful reform, 
paperwork reduction and taxpayer sav
ings that was originally included in our 
bill has been stripped away by the ad
ministration, and the bipartisan effort 
has been cast aside. 

The one-party, closed-door negotiat
ing sessions has resulted in a bill which 
I and other members of the working 
group cannot support. Consequently, I 
intend to work with other Senators 
from the bipartisan procurement re
form effort and introduce an alter
native package that unlike the admin
istration's bill will accomplish the cost 
saving, paperwork reduction procure
ment reform that is so urgently need
ed. 

PROCUREMENT REFORM 
Mr. LAUTENBERG. Mr. President, 

Senator GLENN and his colleagues have 
made a real contribution today in in
troducing legislation to reform the 
Federal procurement system. As chair
man of the Superfund Subcommittee, I 
have introduced legislation affecting 
EPA's practices. Reform of procure
ment systems can stop the waste of bil
lions of taxpayer dollars lost in the 
Government contracting process. 
Under Presidents Reagan and Bush, the 
taxpayers footed the bill for rampant 
waste at the Environmental Protection 
Agency. While Administrator Browner 

has pledged to reform EPA's practices, 
legislative corrections are in order to 
give her the tools she needs to get the 
job done. 

In successive years since 1989, as 
Superfund Subcommittee chairman, 
and a member of EPA's Appropriations 
Subcommittee, I have conducted over
sight hearings and issued subcommit
tee recommendations to reform the 
manner in which EPA manages outside 
contractors. I urged the Bush adminis
tration to attack a deep-seated, cul
tural problem at the Agency that has 
given short shrift to the responsible 
management of taxpayer dollars and 
has created an atmosphere ripe for 
waste, fraud and abuse. 

The management of Superfund clean
up contractors has been a central con
cern. In 1989, I issued a report and held 
hearings criticizing EPA's manage
ment of these contractors. In 1991, Ire
quested that GAO investigate 
Superfund alternative remedial con
tracting [ARC's] cleanup contractors. 
GAO presented the results of that in
vestigation in a hearing before my 
Superfund Subcommittee this past 
June. The report revealed recurring, 
deep-seated problems with the manage
ment of EPA's outside contractors
contractors who perform billions of 
dollars worth of superfund cleanups. I 
testified about this and related prob
lems before the Governmental Affairs 
Committee this past summer. 

At my urging, the Appropriations 
Committee has for each of the past 2 
years directed EPA to address the con
tract and fiscal mismanagement of 
these Superfund contractors, through 
mechanisms such as placing an 11 per
cent ceiling on program management 
costs and requiring an intensive inter
nal investigation of contracting prac
tices in superfund. 

This past summer, I asked EPA's in
spector general to review the contract 
and fiscal management weaknesses in 
the Superfund Program and develop 
recommendations, which I am expect
ing shortly, on both administrative and 
legislative reforms. And in confirma
tion hearings and other occasions, I 
have continued to press President Clin
ton's Administrator, Deputy Adminis
trator, and two separate Assistant Ad
ministrators with jurisdiction over this 
issue to bring home the reforms that 
are desperately needed to fix 12 years 
of contract and fiscal mismanagement. 

But the problems at EPA extend well 
beyond the Superfund Program. As 
both GAO and the EPA Inspector Gen
eral have testified before my Superfund 
Subcommittee, mismanagement of 
EPA contracts is evident in many pro
grams. These audits have involved a 
wide range of procurement issues, in
cluding the performance of inherently 
governmental functions by contrac
tors, the existence of organizational 
conflicts of interest, and the payment 
of unallowable costs to contractors. 
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In the wake of these findings, this 

past June I introduced S . 1120, the Re
sponsible Environmental Management 
Act of 1993, to enhance contract man
agement reform at the Environmental 
Protection Agency and help rid the 
Government of fraud, waste, and abuse. 
I am seeking through that legislation 
to restore accountability to EPA 's 
management of contracts not only in 
the Superfund area, but throughout the 
agency's programs. 

My bill establishes administrative 
and judicial civil penalties that can be 
assessed against contractors who 
charge the Government for unallow
able, illegal costs, like parties, liquor, 
and extravagant employee gifts. It also 
requires better documentation to jus
tify expenditures for certain types of 
items, such as contractor travel, where 
there has been a demonstrated poten
tial for inflated bills. My bill further 
requires EPA to cut back on its use of 
the huge, umbrella contracts which au
thorize hundreds of millions of dollars 
of work under vague terms. It is these 
kinds of contracts that have been most 
subject to abuse and mismanagement 
at the agency. 

I am very pleased that Senator 
GLENN and his colleagues have now in
troduced a bill that picks up two of the 
major aspects included in my bill, re
garding certification of allowable costs 
and constraints on umbrella contracts. 
I look forward to working closely with 
Senator GLENN to resolving a few 
minor differences in approach between 
the two bills, and I congratulate my 
distinguished colleagues on developing 
reforms that will extend these prin
ciples to all Federal agencies. 

EXECUTIVE SESSION 

EXECUTIVE CALENDAR 
Mr. REID. Mr. President, I ask unan

imous consent that the Senate proceed 
to executive session to consider the fol
lowing nominations: 

Calendar No. 426, Frank Eugene 
Kruesi, to be an Assistant Secretary of 
Transportation; · 

Calendar No. 427, Steven 0 . Palmer, 
to be an Assistant Secretary of Trans
portation. 

I further ask unanimous consent that 
the nominees be confirmed, en bloc; 
that any statements appear in the 
RECORD as if read; that upon confirma
tion, the motions to reconsider be laid 
upon the table, en bloc; that the Presi
dent be immediately notified of the 
Senate's action, and that the Senate 
return to legislative session. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The nominations, considered and 
confirmed, en bloc, are as follows: 

DEPARTMENT OF TRANSPORTATION 

Frank Eugene Kruesi, of Illinois, to be an 
Assistant Secretary of Transporta,tion. 

Steven 0. Palmer, of Michigan, to be an 
Assistant Secretary of Transportation. 

STATEMENT ON THE NOMINATION 
OF STEVEN 0. PALMER TO BE 
ASSISTANT SECRETARY OF 
TRANSPORTATION FOR GOVERN
MENTAL AFFAIRS 
Mr. HOLLINGS. Mr. President, I am 

pleased that the Senate is now consid
ering the nomination of Steven 0 . 
Palmer to be Assistant Secretary of 
Transportation for Governmental Af
fairs. I have known Steven for over 10 
years, and I can assure my colleagues 
that he will bring significant experi
ence and enthusiasm to this important 
position. 

Steve has an impressive background. 
Since August 1993, Steve has served as 
a special advisor to the Secretary of 
Transportation. From 1983 through Au
gust 1993, he was a senior professional 
staff member for the Commerce Com
mittee, assigned first to the staff of the 
Aviation Subcommittee and then the 
Science, Technology, and Space Sub
committee. Prior to his service with 
the Commerce Committee, I knew 
Steve when he was a budget analyst 
with the U.S. Senate Budget Commit
tee from 1982 to 1983. In addition, from 
1980 to 1982, he was a presidential man
agement intern at the Department of 
Transportation. Steve is a graduate of 
Kalamazoo College and the Lyndon B. 
Johnson School of Public Affairs at the 
University of Texas at Austin. 

I believe that the President has made 
a very wise choice in nominating Steve 
Palmer for this position. Steve is capa
ble, intelligent, easy to work with, and 
a person of integrity. He knows the 
Senate, transportation issues, and the 
budget process well. Steve has rendered 
invaluable service to me and the Com
merce Committee, and I know he will 
do the same for the administration. He 
is well-qualified and well-suited for his 
new position. He will do an outstanding 
job as Assistant Secretary. 

DOT's gain is our loss. However, I 
take comfort in the fact that I, and the 
rest of my colleagues, will continue our 
relationship with Steve, although in a 
different capacity. 

I urge my colleagues to join me in 
their wholehearted support for Steve 
Palmer to be Assistant Secretary of 
Transportation for Governmental Af
fairs. 

LEGISLATIVE SESSION 
The PRESIDING OFFICER. The Sen

ate will now return to legislative ses
sion. 

REPORT ON THE DEPARTMENT OF 
TRANSPORTATION FOR FISCAL 
YEAR 1990---MESSAGE FROM THE 
PRESIDENT~PM 59 
The PRESIDING OFFICER laid be

fore the Senate the following message 

from the President of the United 
States, together with an accompanying 
report; which was referred to the Com
mittee on Commerce, Science, and 
Transportation. 

To the Congress of the United States: 
In accordance with section 308 of 

Public Law 97-449 (49 U.S.C. 308(a)), I 
transmit herewith the Twenty-fourth 
Annual Report of the Department of 
Transportation, which covers fiscal 
year 1990. 

WILLIAM J . CLINTON. 
THE WHITE HOUSE, October 26, 1993. 

REPORT ON THE DEPARTMENT OF 
TRANSPORTATION FOR FISCAL 
YEAR 1991-MESSAGE FROM THE 
PRESIDENT-PM 60 
The PRESIDING OFFICER laid be

fore the Senate the following message 
from the President of the United 
States, together with an accompanying 
report; which was referred to the Com
mittee on Commerce, Science, and 
Transportation. 

To the Congress of the United States: 
In accordance with section 308 of 

Public Law 97-449 (49 U.S.C. 308(a)), I 
transmit herewith the Twenty-fifth 
Annual Report of the Department of 
Transportation, which covers fiscal 
year 1991. 

WILLIAM J. CLINTON. 
THE WHITE HOUSE, October 26, 1993. 

REPORT OF THE FEDERAL LABOR 
RELATIONS AUTHORITY FOR FIS
CAL YEAR 1992-MESSAGE FROM 
THE PRESIDENT-PM 61 
The PRESIDING OFFICER laid be

fore the Senate the following message 
from the President of the United 
States, together with an accompanying 
report; which was referred to the Com
mittee on Governmental Affairs. 

To the Congress of the United States: 
In accordance with section 701 of the 

Civil Service Reform Act of 1978 (Pub
lic Law 95-454; 5 U.S.C. 7104(e)), I have 
the pleasure of transmitting to you the 
Fourteenth Annual Report of the Fed
eral Labor Relations Authority for fis
cal year 1992. 

WILLIAM J. CLINTON. 
THE WHITE HOUSE, October 26, 1993. 

REPORT OF PROPOSED LEGISLA
TION ENTITLED "GOVERNMENT 
REFORM AND SAVINGS ACT OF 
1993"-MESSAGE FROM THE 
PRESIDENT-PM 62 
The PRESIDING OFFICER laid be

fore the Senate the following message 
from the President of the United 
States, together with an accompanying 
report; which was referred to the Com
mittee on Governmental Affairs. 

To the Congress of the United States: 
I am pleased to transmit today for 

your immediate consideration and en
actment the "Government Reform and 
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Savings Act of 1993". This legislation is 
based on the recommendation of the 
National Performance Review (NPR). 
Also transmitted is a section-by-sec
tion analysis. 

The goal of the NPR is to provide the 
American people with a more effective, 
efficient, and responsive government
a government that works better and 
costs less. The NPR began on March 3, 
1993, when I asked Vice President Gore 
to conduct an intensive 6-month review 
of how the Federal Government works. 
The Vice President organized a team of 
experienced Federal employees from all 
corners of government to examine both 
agencies and cross-cutting systems, 
such as budgeting, financial manage
ment, procurement, and personnel. He 
spoke with employees at every major 
agency and sought the views of hun
dreds of organizations, business lead
ers, and State and local officials. 

The NPR report presents numerous 
proposals, some of which require legis
lation, some of which can be achieved 
through administrative action. The 
legislation I am presenting today is a 
major step in implementing those NPR 
recommendations that require action 
by the Congress. I plan to include addi
tional NPR proposals in the Fiscal 
Year 1995 Budget. 

This legislation includes proposals 
that seek to: consolidate and stream
line agency operations; eliminate un
necessary programs; end unneeded sub
sidies; improve financial management 
and debt collection; reduce the burdens 
resulting from statutory reporting re
quirements; and improve the dissemi
nation of government information. 
They were selected from the NPR re
port with the expectation that they 
can be considered expeditiously by the 
Congress. It is my hope that these rec
ommendations will be passed by the 
Congress prior to adjournment this 
year. 

The savings total for the legislation I 
am submitting today is $9 billion. 

To accompany these NPR rec
ommendations, a package of rescis
sions will be sent to the Congress 
shortly. The Administration is also 
working with the appropriate commit
tees of jurisdiction on a major procure
ment reform measure. 

By implementing these recommenda
tions, I believe we can make fundamen
tal changes for the better in the per
formance of the Federal Government. I 
pledge to work with the Congress to 
ensure the prompt enactment of this 
legislation. 

WILLIAM J. CLINTON. 
THE WHITE HOUSE, October 26, 1993. 

MESSAGES FROM THE HOUSE 
At 3:54 p.m., a message from the 

House of Representatives, delivered by 
Mr. Hays, one of its reading clerks, an
nounced that the House has agreed to 
the following concurrent resolution: 

S. Con. Res. 48. Concurrent Resolution to 
correct technical errors in the enrollment of 
the bill (H.R. 2403), and for other purposes. 

The message also announced that the 
House agrees to the report of the com
mittee of conference on the disagreeing 
votes of the two Houses on the amend
ments of the Senate to the bill (H.R. 
2445) making appropriations for energy 
and water development for the fiscal 
year ending September 30, 1994, and for 
other purposes; it recedes from its dis
agreement to the amendments of the 
Senate numbered 12, 14, 15, 20, 22, 29, 30, 
31, 32, and 39 to the bill and agrees 
thereto; and that the House recedes 
from its disagreement to the amend
ments of the Senate numbered 2, 3, 4, 
17, 33, and 36 to the bill, and has agreed 
thereto, each with an amendment, in 
which it requests the concurrence of 
the Senate. 

EXECUTIVE AND OTHER 
COMMUNICATIONS 

The following communications were 
laid before the Senate, together with 
accompanying papers, reports, and doc
uments, which were referred as indi
cated: 

EC-1669. A communication from the Sec
retary of Education, transmitting, pursuant 
to law, notice of relief of regulatory provi
sions under the Student Assistance General 
Provisions , Federal Perkins Loan. Federal 
Work-Study, Federal Supplemental Edu
cational Opportunity Grant, Federal Family 
Education Loan , and Federal Pell Grant Pro
grams; to the Committee on Labor and 
Human Resources. 

EC-1670. A communication from the Sec
retary of Education, transmitting, pursuant 
to law, notice of final funding priority-Re
habilitation Research and Training Center 
on Rehabilitation in the Pacific Basin; to the 
Committee on Labor and Human Resources. 

EC-1671. A communication from the Ad
ministrator of the National Aeronautics and 
Space Administration. transmitting, pursu
ant to law, a report on NASA Regional Tech
nology Transfer Center Small Business Ac
tivities; to the Committee on Small Busi
ness. 

EC-1672. A communication from the Presi
dent and Chairman of the Export-Import 
Bank, transmitting, pursuant to law, notice 
of a transaction relative to U.S. exports to 
the Republic of Korea; to the Committee on 
Banking, Housing and Urban Affairs. 

EC-1673. A communication from the Prin
cipal Deputy Comptroller, Department of 
Defense , transmitting, pursuant to law, no
tice of an intention relative to the Republic 
of Kazakhstan; to the Committee on Armed 
Services. 

EC-1674. A communication from the Gen
eral Counsel of the Department of Defense , 
transmitting, a draft of proposed legislation 
to authorize the transfer of twenty-five 
naval vessels to certain foreign countries; to 
the Committee on Armed Services. 

EC-1675. A communication from the Gen
eral Counsel of the Department of Defense, 
transmitting, a draft of proposed legislation 
to designate defense acquisition pilot pro
grams in accordance with the National De
fense Autorization Act for fiscal year 1991; to 
the Committee on Armed Services. 

EC-1676. A communication from the Assist
ant Secretary (Policy, Planning, and Pro-

gram Evaluation), Department of Energy, 
transmitting, pursuant to executive order, 
the first interim report of the Federal Fleet 
Conversion Task Force; to the Committee on 
Commerce , Science and Transportation. 

EC- 1677. A communication from the Ad
ministrator (Energy Information Adminis
tration), Department of Energy, transmit
ting, pursuant to law, a report entitled 
" Emissions of Greenhouse Gases in the Unit
ed States, 1985-1990"; to the Committee on 
Energy and Natural Resources. 

EC-1678. A communication from the Ad
ministrator of the Environmental Protection 
Agency, transmitting, a draft of proposed 
legislation entitled " U.S.-Mexico Border 
Water Pollution Control Act" ; to the Com
mittee on Environment and Public Works. 

EC-1679. A communication from the Ad
ministrator of the Environmental Protection 
Agency, transmitting, a draft of proposed 
legislation entitled " U.S. Colonias Water 
Pollution Control Act" ; to the Committee on 
Environment and Public Works. 

EC-1680. A communication from the Assist
ant Legal Adviser (Treaty Affairs), Depart
ment of State, transmitting, pursuant to 
law, a report of the texts of international 
agreements and background statements; to 
the Committee on Foreign Relations. 

EC- 1681. A communication from the Direc
tor of the Woodrow Wilson International 
Center for Scholars, transmitting, pursuant 
to law, the annual report on the system of 
internal accounting and financial controls in 
effect during fiscal year 1990; to the Commit
tee on Governmental Affairs. 

EC-1682. A communication from the Sec
retary of Veterans ' Affairs, transmitting, a 
draft of proposed legislation to amend title 
38, United States Code, to delete a require
ment that the Under Secretary of Health in 
the Department of Veterans' Affairs be a 
doctor of medicine; to the Committee on 
Veterans' Affairs . 

PETITIONS AND MEMORIALS 
The following petitions and memori

als were laid before the Senate and 
were referred or ordered to lie on the 
table as indicated: 

POM- 308. A resolution adopted by the Iron 
County Board of Commissioners, Crystal 
Falls, Michigan relative to Federal man
dates; to the Committee on Governmental 
Affairs. 

POM- 309. A joint resolution adopted by the 
Legislature of the State of Oregon; to the 
Committee on Appropriations. 

" HOUSE JOINT MEMORIAL 7 

"To the Senate and House of Representa
tives of the United States of America, in 
Congress assembled: 

" We, your memorialists, the Sixty-seventh 
Legislative Assembly of the State of Oregon, 
in legislative session assembled, respectfully 
represent as follows : 

"Whereas the Congress has enacted the 
Cancer Registries Act to establish a national 
program to collect invaluable scientific data 
on in situ and invasive cancer; and 

" Whereas an essential element of the pro
gram is to provide grants to participating 
states or their designees for the operation of 
statewide registries; and 

" Whereas the comparative data to be col
lected from such registries will provide the 
scientific community with yet another weap
on for its battle against the ravages of can
cer; now, therefore, 

" Be It Resolved by the Legislative Assem
bly of the State of Oregon: 
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"(1) The Congress is urged to appropriate 

the funds necessary t o implement the Cancer 
Registries Act. 

" (2) Copies of this memorial shall be sent 
to the President of the Senate, to the Speak
er of the House of Representatives and to 
each member of the Oregon Congressional 
Delegation. " 

REPORTS OF COMMITTEES 
The following reports of committees 

were submitted: 
By Mr. JOHNSTON, from the Committee 

on Energy and Natural Resources, with an 
amendment in the nature of a substitute: 

S. 21. A bill to designate certain lands in 
the California Desert as wilderness to estab
lish Death Valley, Joshua Tree, and Mojave 
National Parks, and for other purposes 
(Rept. No. 103-165). 

By Mr. RIEGLE, from the Committee on 
Banking, Housing, and Urban Affairs, with 
an amendment in the nature of a substitute: 

S. 479. A bill to amend the Securities Act 
of 1933 and the Investment Company Act of 
1940 to promote capital formation for small 
businesses and others through exempted of
ferings under the Securities Act and through 
investment pools that are excepted or ex
empted from regulation under the Invest
ment Company Act of 1940 and through busi
ness development companies (Rept. No. 103-
166). 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu
tions were introduced, read the first 
and second time by unanimous con
sent, and referred as indica ted: 

By Mr. JOHNSTON (for himself and 
Mr. BREAUX): 

S. 1586. A bill to establish the New Orleans 
Jazz National Historical Park in the State of 
Louisiana; and for other purposes; to the 
Committee on Energy and Natural Re
sources. 

By Mr. GLENN (for himself, Mr. BINGA
MAN, Mr. LEVIN, Mr. NUNN , Mr. BUMP
ERS, and Mr. LIEBERMAN): 

S . 1587. A bill to revise and streamline the 
acquisition laws of the Federal Government, 
and for other purposes; to the Committee on 
Governmental Affairs. 

By Mr. FORD: 
S. 1588. A bill to amend the Independent 

Safety Board Act of 1974 to authorize appro
priations for fiscal years 1994, 1995, and 1996; 
to the Committee on Commerce , Science, 
and Transportation. 

By Mrs. BOXER (for herself, Mr. WAR
NER, Mr. DECONCINI, Mrs. FEINSTEIN, 
Mr. WOFFORD, Ms. MOSELEY-BRAUN, 
Mr. METZENBAUM, Mrs. MURRAY, Mr. 
HARKIN, Ms. MIKULSKI, and Mr. 
FEINGOLD): 

S. 1589. A bill to amend title 18, United 
States Code , to prohibit any State motor ve
hicle department from disclosing certain 
personal information about a person doing 
business with such department; to the Com
mittee on Governmental Affairs. 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. JOHNSTON (for himself 
and Mr. BREAUX): 

S. 1586. A bill to establish the New 
Orleans Jazz National Historical Park 

in the State of Louisiana; and for c.- ther 
purposes; to the Committee on Energy 
and Natural Resources. 
NEW ORLEANS JAZZ NATIONAL HISTORICAL PARK 

ACT OF 1993 

• Mr. JOHNSTON. Mr. President, I am 
very pleased to introduce legislation 
today to implement recommendations 
made by the Preservation of Jazz Advi
sory Commission to establish a unit of 
the National Park System for the com
memoration, interpretation, and pres
ervation of jazz in New Orleans. This 
legislation, which establishes the New 
Orleans Jazz National Historical Park 
in ~ew Orleans, LA, is the culmination 
of years of work by the National Park 
Service, the Preservation of Jazz Advi
sory Commission, and many interested 
parties in Louisiana and throughout 
the Nation. 

The Preservation of Jazz Advisory 
Commission was established pursuant 
to legislation I authored in 1990, signed 
into law as Public Law 101- 499 on No
vember 2, 1990. With support from the 
Department of the Interior, the Com
mission was given the daunting task of 
developing recommendations for the 
Secretary of the Interior, who in con
sultation with the Secretary of the 
Smithsonian Institution, was charged 
with the duty of assessing the suit
ability and feasibility of preserving the 
origins of jazz in New Orleans, the 
widely recognized birthplace of our Na
tion's most popular and indigenous 
music and art form. 

The Commission was composed of 
well respected, eminently well-quali
fied experts who brought tremendous 
experiences and professionalism to 
their task. Cochaired by former Louisi
ana congressional delegation member 
Lindy Boggs and Mr. Ellis Marsalis, an 
outstanding musiCian and educator 
who is also the founder of the famous 
New Orleans Marsalis music dynasty, 
members of the Commission also in
cluded representatives knowledgeable 
about tourism, festival productions, 
historic preservation, archival collec
tions , jazz history, and folklife preser
vation, as well as musicians, a rep
resentative of New Orleans' well known 
social and pleasure clubs, the mayor of 
New Orleans, local neighborhood 
groups and the Louisiana State Music 
Commission. 

As part of the Commission's effort to 
assure broad public participation in de
veloping recommendations for the Sec
retary, the Commission held five public 
meetings in New Orleans which were 
broadly publicized in the local media, 
by newsletters, fliers, and in the Fed
eral Register during 1991 and 1992. 
Moreover, with the National Park 
Service the Commission also sponsored 
a jazz history workshop, assisted in the 
publication of three newsletters outlin
ing the progress made in the study at 
each stage of the process, and held 
eight business meetings, all of which 
were open to the public and were an-

nounced in newsletters, fliers, the local 
media, and the Federal Register. 

All of these activities engaged the in
terest of many citizens in New Orleans 
and elsewhere, and led to tremendous 
participation in the process and excite
ment about the project. I am confident 
that the Commission's recommenda
tions reflect and draw on this broad 
participation and have resulted in a de
liberative, well thought out consensus 
document. 

I would be remiss if I did not mention 
the fine work undertaken in this chal
lenge by the National Park Service 
under the guidance of Dennis Galvin in 
the planning division here in Washing
ton, the leadership of Nat Kuykendall 
in the Denver Service Center and the 
day to day management of the Super
intendent of the Jean Lafitte National 
Historical Park and Preserve in New 
Orleans, Bob Belous. All these individ
uals, and many more, contributed ably 
and well to this project and represent 
the best the National Park Service has 
to offer. 

Jazz has captured the hearts and 
imagination of many in this Nation 
and has been a catalyst for bringing 
those from all walks of life together, 
musicians and nonmus1c1ans alike. 
Names like Buddy Bolden, Jelly Roll 
Morton, Freddie Keppard, Nick 
LaRocca, King Oliver, Sidney Bechet, 
Kid Ory and of course the great Louis 
Armstrong all continue to create ex
citement today. People are drawn to 
New Orleans from all over the Nation 
and many parts of the world seeking to 
discover the roots of these and other 
jazz greats. Sadly, however, they too 
often fail to find the concrete expres
sion of these roots. Many of the areas 
associated with the origin and early 
history of jazz are gone: the infamous 
Storyville District was largely disman
tled in the 1940's; many buildings in the 
Tango Belt have been removed or sig
nificantly altered; Back o' Town has 
been the site of redevelopment for gov
ernment offices, park.ing areas, 
highrise office buildings and the super
dome; important lakefront areas like 
Milneburg, Little Woods, and West End 
were altered in the 1920's when Lake 
Pontchartrain's shoreline was extended 
about 2,000 feet. 

We are fortunate, however, in that 
important structures remain in all of 
these and other areas, although many 
are in need of immediate attention if 
they are to be preserved. One of the 
key recommendations of the Commis
sion is for the National Park Service, 
in consultation with the Louisiana 
State historic preservation officer, to 
undertake a national historic land
marks theme study and to prepare 
nomination forms for designating sites 
and structures in New Orleans that are 
of national significance to the origins, 
development and progression of jazz in 
the United States. We have in short a 
limited opportunity to preserve what 
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remains and provide those seeking the 
roots of jazz an opportunity to see 
some of the key spots where jazz devel
oped. 

Jazz is one of the Nation's great 
treasures, one worthy of preservation 
and celebration. In fact, music is one of 
this country's few commodities for 
which we enjoy a large trade surplus 
with the rest of the world. This legisla
tion will help ensure that we maintain 
this resource for years to come. 

The Commission's recommendations 
contain many important steps in assur
ing that generations of Americans to 
come will be able to learn about and 
enjoy jazz, just as we have. Central to 
these recommendations is the support 
of local institutions for jazz education 
like the Heritage School of Jazz spon
sored by the New Orleans Jazz and Her
itage Foundation, the New Orleans 
Center for the Creative Arts, the jazz 
studies program at the University of 
New Orleans and other music programs 
at area colleges and universities, the 
work of the Louis Armstrong Founda
tion and through the jazz outreach pro
gram carried out by the Orleans Parish 
School Board. New Orleans continues 
to produce brilliant young musicians 
like Wynton, Branford and Delfaeyo 
Marsalis, Harry Connick, Jr., Terrence 
Blanchard, Donald Harrison, Michael 
White, and Kent and Marlon Jordan. 
Interpretive and education programs 
supported by the National Park Serv
ice involving our Nation's youth will 
ensure that this vital resource is re
newed and preserved. 

Other important Commission rec
ommendations would help preserve and 
promote important contributions to 
jazz of the many social and pleasure 
clubs and mutual aid and benevolent 
societies as well as Mardi Gras Indians, 
walking clubs and other associations. 
These organizations continue the 100-
year-old street parade tradition which 
has been critical to the evolution and 
preservation of New Orleans jazz. 

In sum, this legislation recognizes 
one of the true native resources of this 
country and pays appropriate tribute 
to this resource by creating a national 
park for its benefit. By officially rec
ognizing jazz as a precious resource de
serving of national park support and 
protection, we will guarantee that this 
valuable art form is preserved and pro
tected for future generations, all to our 
Nation's further economic security. 

I hope to schedule a hearing on this 
legislation very soon, and I look for
ward to receiving the testimony and 
suggestions from the Commission 
members and others who have been in
strumental in shaping these initia
tives. I believe we can develop a good 
bill which will meet the challenge of 
Public Law 101-499, building on the fine 
work which has been completed by the 
National Park Service and the Com
mission. 

I ask unanimous consent that the 
text of the bill be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 1586 
Be it enacted in the Senate and the House of 

Representatives in the United States of America 
in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "New Orleans 
Jazz National Historical Park Act of 1993". 
SEC. 2. FINDINGS AND PURPOSE. 

(a) FINDINGS.-The Congress finds that-
(1) jazz is the United States' most widely 

recognized indigenous music and art form. 
Congress previously recognized jazz in 1987 
through Senate Concurrent Resolution 57 as 
a rare and valuable national treasure of 
international importance. 

(2) the city of New Orleans is widely recog
nized as the birthplace of jazz. In and around 
this city, cultural and musical elements 
blended to form the unique American music 
that is known as New Orleans jazz, which is 
an expression of the cultural diversity of the 
lower Mississippi Delta Region. 

(3) Jean Lafitte National Historical Park 
and Preserve was established to commemo
rate the cultural diversity of the lower Mis
sissippi Delta Region including a range of 
cultural expressions like jazz. 

(b) PURPOSE.-In furtherance of the need to 
recognize the value and importance of jazz, 
it is the purpose of this Act to establish a 
New Orleans Jazz National Historical Park, 
together with associated educational pro
grams, as a unit of the Jean Lafitte National 
Historical Park and Preserve which is 
headquartered in New Orleans, Louisiana. 
The historical park shall preserve the origins 
and early history of jazz; provide visitors 
with opportunities to experience the sights, 
sounds, and places where jazz evolved; and 
implement innovative ways of establishing 
jazz educational partnerships that will help 
to ensure that jazz continues as a vital ele
ment of the culture of New Orleans and our 
Nation. 
SEC. 3. ESTABLISHMENT. 

(a) IN GENERAL.-In order to assist in the 
preservation, education, and interpretation 
of jazz as it has evolved in New Orleans, and 
to provide technical assistance to a broad 
range of organizations involved with jazz 
music and its history, there is hereby estab
lished the New Orleans Jazz National Histor
ical Park (hereinafter referred to as the "his
torical park"). The historical park shall be 
administered and managed as a unit of the 
Jean Lafitte National Historical Park and 
Preserve, which was established to preserve 
and interpret the cultural and natural re
sources of the lower Mississippi Delta Re
gion. 

(b) AREA INCLUDED.-The historical park 
shall consist of lands and interests therein as 
follows: 

(1) lands which the Secretary of the Inte
rior (hereinafter referred to as "the Sec
retary") may designate for an interpretive 
visitor center complex; 

(2) sites that are the subject of cooperative 
agreements with the National Park Service 
for the purposes of interpretive demonstra
tions and programs associated with the pur
poses of this Act; and 

(3)(A) sites designated by the Secretary as 
provided in subparagraph (B). 

(B)(i) The Secretary is directed to under
take a national historic landmark evalua-

tion of sites associated with jazz in and 
around New Orleans as identified in the doc
ument entitled " New Orleans Jazz Special 
Resource Study", prepared by the National 
Park Service pursuant to Public Law 101-499. 
In undertaking the evaluation, the Secretary 
shall, to the extent practicable, utilize exist
ing information relating to such sites. 

(ii) If any of the sites evaluated are found 
to meet the standards of the National His
toric Landmark program and National Park 
Service tests of suitability and feasibility, 
and offer outstanding opportunities to fur
ther the purposes of this Act, the Secretary 
may designate such sites as part of the his
torical park, following consultation with the 
city of New Orleans, the Smithsonian Insti
tution, and the Delta Region Preservation 
Commission, and notification to the Com
mittee on Energy and Natural Resources of 
the United States Senate and the Committee 
on Natural Resources of the United States 
House of Representatives. 
SEC. 4. ADMINISTRATION. 

(a) IN GENERAL.-The Secretary shall ad
minister the historical park in accordance 
with this Act and with provisions of law gen
erally applicable to units of the National 
Park System, including the Act entitled "An 
Act to establish a National Park Service, 
and for other purposes," approved August 25, 
1916 (39 Stat. 535; 16 U.S .C. 1, 2-4); the Act of 
August 21, 1935 (49 Stat. 666., 16 U.S.C. 461-
467); and Title IX of Public Law 95-625, the 
enabling Act for Jean Lafitte National His
torical Park and Preserve, as amended, (16 
U.S.C. 230). The Secretary shall manage the 
historical park in such a manner as will pre
serve and perpetuate knowledge and unda;
standing of the history of jazz and its contin
ued evolution as a true American art form. 

(b) DONATIONS.-The Secretary may accept 
and retain donations of funds, property, or 
services from individuals, foundations, cor
porations, or other public entities for the 
purposes of providing services, programs, and 
facilities that further the purposes of this 
Act. 

(C) INTERPRETIVE CENTER.-The Secretary 
is authorized to lease, construct, operate, or 
maintain an interpretive center in New Orle
ans. Programs at the center may include live 
jazz interpretive and educational programs, 
and shall provide visitors with information 
about jazz-related programs, performances, 
and opportunities. 

(d) JAZZ HERITAGE DISTRICTS.-The Sec
retary may provide technical assistance to 
the city of New Orleans and other appro
priate entities for the designation of certain 
areas in and around New Orleans as jazz her
itage districts. Such districts shall include 
those areas with an exceptional concentra
tion of jazz historical sites and established 
community traditions of jazz street parades. 

(e) COOPERATIVE AGREEMENTS, GRANTS, AND 
TECHNICAL ASSISTANCE.-In furtherance of 
the purposes of this Act-

(1) the Secretary, after consultation with 
the New Orleans Jazz Commission estab
lished pursuant to section 7, is authorized to 
enter into cooperative agreements with own
ers of properties that are designated pursu
ant to section 3(b)(3) which provide outstand
ing educational and interpretive opportuni
ties relating to the evolution of jazz in New 
Orleans. The Secretary may assist in the re
habilitation and restoration of, mark, inter
pret, and provide technical assistance for the 
preservation and interpretation of such prop
erties. Such agreements shall contain, but 
need not be limited to, provisions that the 
National Park Service will have reasonable 
rights of access for operational and visitor 
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use needs, that rehabilitation and restora
tion will meet the Secretary's standards for 
rehabilitation of historic buildings, and that 
specify the roles and responsibilities of the 
Secretary for each site or structure; 

(2) the Secretary is authorized to enter 
into cooperative agreements with the city of 
New Orleans, the State of Louisiana, and 
other appropriate public and private organi
zations under which the other parties to the 
agreement may contribute to the acquisi
tion, construction, operation, and mainte
nance of the interpretive center and to the 
operation of educational and interpretive 
programs to further the purposes of this Act; 
and 

(3) the Secretary, in consultation with the 
Commission, is authorized to provide grants 
or technical assistance to public and private 
organizations. 

(f) JAZZ EDUCATIONAL PROGRAMS.-The Sec
retary shall, in the administration of the 
historical park, promote a broad range of 
educational activities relating to jazz and its 
history. The Secretary shall cooperate with 
schools, universities, and organizations sup
porting jazz education to develop edu
cational programs that provide expanded 
public understanding of jazz and enhanced 
opportunities for public appreciation. The 
Secretary may assist appropriate entities in 
the development of an information base in
cluding archival material, audiovisual 
records, and objects that relate to the his
tory of jazz. 
SEC. 5. ACQUISmON OF PROPERTY. 

(a) GENERAL AUTHORITY.-The Secretary 
may acquire lands and interests therein 
within the sites designated pursuant to sec
tion 3(b) (1) and (3) by donation or purchase 
with donated or appropriated funds: Provided, 
That sites designated pursuant to section 
3(b)(3) shall only be acquired with the con
sent of the owner thereof. 

(b) STATE AND LOCAL PROPERTIES.-Lands 
and interests in lands which are owned by 
the State of Louisiana, or any political sub
division thereof, may be acquired only by do
nation. 
SEC. 6. GENERAL MANAGEMENT PLAN. 

Within 3 years after the date funds are · 
made available therefor and concurrent with 
the national landmark study referenced in 
section 3(b)(3), the Secretary, in consultation 
with the New Orleans Jazz Commission, shall 
prepare a general management plan for the 
historical park. The plan shall include, but 
need not be limited to-

(1) a visitor use plan indicating programs 
and facilities associated with park programs 
that will be made available to the public; 

(2) preservation and use plans for any 
structures and sites that are identified 
through the historic landmark study for in
clusion within the historical park; 

(3) the location and associated cost of pub
lic facilities that are proposed for inclusion 
within the historical park, including a visi
tor center; 

(4) identification of programs that the Sec
retary will implement or be associated with 
through cooperative agreements with other 
groups and organizations; 

(5) a transportation plan that addresses 
visitor use access needs to sites, facilities, 
and programs central to the purpose of the 
historical park; 

(6) plans for the implementation of an ar
chival system for materials, objects, and 
items of importance relating to the history 
of jazz; and 

(7) guidelines for the application of cooper
ative agreements that will be used to assist 
in the management of historical park facili
ties and programs. 

SEC. 7. ESTABUSHMENT OF THE NEW ORLEANS 
JAZZ COMMISSION. 

(1) ESTABLISHMENT.-To assist in imple
menting the purposes of this Act and the 
document entitled "New Orleans Jazz Spe
cial Resource Study," there is established 
the New Orleans Jazz Commission (herein
after referred to as the "Commission"). 

(b) MEMBERSHIP.-The Commission shall 
consist of 15 members to be apppinted no 
later than 6 months after the date of enact
ment of this Act. The Commission shall be 
appointed by the Secretary as follows: 

(1) one member recommended by the 
Mayor of New Orleans; 

(2) two members who have recognized expe
rience in music education programs that em
phasize jazz; 

(3) one member, with experience and 
knowledge of tourism in the greater New Or
leans area, from recommendations submitted 
by local businesses; 

(4) one member recommended by the Board 
of the New Orleans Jazz and Heritage Foun
dation; 

(5) one member, with experience and 
knowledge of historic preservation within 
the New Orleans area; 

(6) two members who are recognized musi
cians with knowledge and experience in the 
development of jazz in New Orleans; 

(7) one member with recognized expertise 
in jazz and folklore preservation and inter
pretation, recommended by the Director of 
the Louisiana State Museum; 

(8) two members who represent local neigh
borhood groups or other local associations, 
recommended by the Mayor of New Orleans.; 

(9) one member representing local social 
and pleasure clubs, recommended by the 
Mayor of New Orleans; 

(10) one member recommended by the Gov
ernor of the State of Louisiana, who shall be 
a member of the Louisiana State Music Com
mission; 

(11) the Chairman of the Delta Regional 
Preservation Commission, ex officio; and 

(12) the Director of the National Park 
Service, or the Director's designee, ex 
officio. 

(c) DUTIES OF THE COMMISSION-The Com
mission shall-

(1) advise the Secretary in the preparation 
of the general management plan for the his
torical park; assist in public discussions of 
planning proposals; and assist the National 
Park Service in working with individuals, 
groups, and organizations including eco
nomic and business interests in determining 
programs in which the Secretary should par
ticipate through cooperative agreements; 

(2) in consultation and cooperation with 
the Secretary, develop partnerships with 
educational groups, schools, universities, 
and other groups to furtherance of the pur
poses of this Act; 

(3) in consultation and cooperation with 
the Secretary, develop partnerships with 
city-wide organizations, and raise and dis
perse funds for programs that assist mutual 
aid and benevolent societies in encouraging 
the continuation of and enhancement of jazz 
cultural traditions; 

(4) acquire or lease property for jazz edu
cation, and advising on hiring brass bands 
and musical groups to participate in edu
cation programs and help train young musi
cians; 

(5) in consultation and cooperation with 
the Secretary, provide recommendations for 
the location of the visitor center and other 
interpretive sites; 

(6) assist the Secretary in providing funds 
to support research on the origins and early 
history of jazz in New Orleans; and 

(7) notwithstanding any other provision of 
law, seek and accept donations of funds, 
property, or services from individuals, foun
dations, corporations, or other public or pri
vate entities and expend and use the same 
for the purposes of providing services, pro
grams, and facilities for jazz education, or 
assisting in the rehabilitation and restora
tion of structures identified in the national 
historic landmark study referenced in sec
tion 3(b)(3) as having outstanding signifi
cance to the history of jazz in New Orleans. 

(C) APPOINTMENT.-Members of the Com
mission shall be appointed for staggered 
terms of 3 years, as designated by the Sec
retary at the time of the initial appoint
ment. 

(d) CHAIRMAN.-The Commission shall elect 
a chairman from among its members. The 
term of the chairman shall be for 3 years. 
The Chairman of the Commission shall serve 
as an ex-officio member of the Delta Re
gional Preservation Commission. 

(e) TERMS.-Any member of the Commis
sion appointed by the Secretary for a 3-year 
term may serve after the expiration of his or 
her term until a successor is appointed. Any 
vacancy shall be filled in the same manner in 
which the original appointment was made. 
Any member appointed to fill a vacancy 
shall serve for the remainder of the term for 
which the predecessor was appointed. 

(f) PER DIEM EXPENSES.-Members of the 
Commission shall serve without compensa
tion. Members shall be entitled to travel ex
penses under section 5703, title 5, United 
States Code, when engaged in Commission 
business, including per diem in lieu of sub
sistence in the same manner as persons em
ployed intermittently. 

(g) ADMINISTRATIVE SUPPORT.-The Sec
retary shall provide the Commission with as
sistance in obtaining such personnel, equip
ment, and facilities as may be needed by the 
Commission to carry out its duties. 

(h) ANNUAL REPORT.-The Commission 
shall submit an annual report to the Sec
retary identifying its expenses and ·income 
and the entities to which any grants or tech
nical assistance were made during the year 
for which the report is made. 
SEC. 8. AUTHORIZATION OF APPROPRIATIONS. 

There is authorized to be appropriated 
such sums as may be necessary to carry out 
this Act.• 

By Mr. GLENN (for himself, Mr. 
BINGAMAN, Mr. LEVIN, Mr. 
NUNN, Mr. BUMPERS, and Mr. 
LIEBERMAN) 

S. 1587. A bill to revise and stream
line the acquisition laws of the Federal 
Government, and for other purposes; to 
the Committee on Governmental Af
fairs. 
THE FEDERAL ACQUISITION STREAMLINING ACT 

OF 1993 

Mr. GLENN. Mr. President, I rise to 
introduce the Federal Acquisition 
Streamlining Act of 1993, a comprehen
sive procurement reform bill aimed at 
streamlining the acquisition process 
and fulfilling the recommendations of 
the Vice President's National Perform
ance Review [NPR] for the procure
ment system. This effort represents the 
collaboration of the Committee on 
Governmental Affairs, which I chair, 
the Armed Services Committee, and 
the Small Business Committee, and 
used as a starting point, reform legisla
tion which I introduced earlier this 
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year, S. 554, 555, and 556, and the report 
of the Acquisition Law Advisory Panel 
assembled pursuant to section 800 of 
the National Defense Authorization 
Act for Fiscal Year 1991. 

Mr. President, you will recall that at 
the end of 1992, the section 800 panel's 
work was about to go to press. At that 
time, I sent a letter to then-Secretary 
of Defense Cheney raising concerns 
about some rumored conclusions em
bodied in the report. In addition, I 
asked GAO to study certain aspects of 
the report. · 

I had discussions with Senator 
BINGAMAN, and the staffs of our respec
tive committees met. From this enter
prise arose two main themes: First, the 
Armed Services and Governmental Af
fairs Committees would work together 
toward a joint piece of procurement re
form legislation based on the rec
ommendations for DOD in the section 
800 report. Second, the legislation re
sulting from the joint effort would 
have governmentwide effect, and would 
include then-pending procurement re
form efforts I had initiated. Since Jan
uary our staffs have met, and the bill 
before us represents the fruition of 
that effort. At this time, I wish to 
thank Senators LEVIN, BINGAMAN, 
NUNN, and BUMPERS for their signifi
cant contributions to this effort. 

I also wish to point out that, while 
this process was ongoing, other forces 
for reform were hard at work; namely, 
the Vice President's NPR troops, who 
have come up with a host of timely rec
ommendations for rebuilding the pro
curement system. I am pleased to re
port that we have been able to join our 
efforts with the NPR and present to 
you this reform package which will 
take us a long way down the road to re
inventing Federal procurement. 

The bill seeks to implement a host of 
reforms across the spectrum of Federal 
procurement. The titles of the bill par
allel those of the section 800 report, 
and the most significant issues it ad
dresses relate to the improved acquisi
tion of commercial items, the in
creased use of streamlined acquisition 
procedures under an elevated small 
purchase threshold, refinements in and 
strengthening of the competition proc
ess, improved oversight via clarifica
tion of the protest process, reform of 
procurement ethics laws to achieve 
simple and uniform application, and 
the streamlining of the procurement 
code through repeal of some laws that 
affect governmentwide procurement 
where net efficiencies and equities dic
tate. 

In the area of commercial acquisi
tion, the bill makes a host of changes 
affecting not only the outright pur
chase of commercial products, but also 
the system for expeditious review of 
award decisions. The bill encourages 
the use of commercial and other non
developmental items [NDI] and makes 
it substantially easier for Federal 

agencies to buy these items. In so 
doing, agencies can look forward to the 
elimination of the need for research 
and development, reduction in acquisi
tion leadtime, and a shift in focus away 
from detailed design specifications or 
expensive product testing. 

The bill establishes preferences for 
commercial products and NDI's and 
mandates the issuance of regulations 
to make it easier to buy commercial 
products. This approach, I believe, ful
fills a major NPR recommendation, 
PROC13, and it conforms substantially 
to the recommendations of the section 
800 panel. 

As I stated earlier, the bill attempts 
to strike a balance between the equi
ties of certain laws and the need for ef
ficiency in acquisition. For this reason, 
it exempts commercial product and 
NDI buys from several statutes unique 
to Government purchases, and which 
have little application in the commer
cial sector. 

The Truth in Negotiations Act is also 
amen,ded Governmentwide, providing 
for a commercial i terns exception to 
the submission of cost and pricing 
data. In so doing, the bill conforms to 
what the NPR anticipated in rec
ommendation PROC19 and substan
tially addresses the recommendation in 
this area set forth by the section 800 
panel. By this amendment, commercial 
vendors would no longer be burdened 
with the expense and delays associated 
with compiling and submitting cost 
data for the Government. 

Mr. President, virtually every study 
of the procurement system has identi
fied the need for reform of the way 
Government makes certain small pur
chases. As the section 800 panel noted, 
these purchases account for the bulk of 
procurement actions taken, though 
they do not reflect the bulk of acquisi
tion dollars spent by the Government. 
It is for this reason that the NPR cor
rectly points out that reform in this 
area will have significant impact. And 
this reform is desperately needed. I re
call, Mr. President, testimony before 
the Armed Services hearings I attended 
last spring which indicated that with
out change, the system may cave in on 
itself by the sheer volume of adminis
trative activity. 

Thus, the bill raises the small pur
chase threshold from $25,000 to $100,000 
and renames it the "simplified acquisi
tion threshold,'' as recommended by 
both the NPR, in recommendation 
PROC04, and the section 800 panel. This 
new simplified threshold substantially 
expands the streamlined process of 
making small purchases and reduces 
the associated administrative burden. 

Again, Mr. President, in the spirit of 
balancing equities, the bill maintains 
the requirement that agencies provide 
notice of any procurement over $25,000 
via publication in the Commerce Busi
ness Daily 15 days prior to the issuance 
of a solicitation. But, once this notice 

is made, any simplified acquisition pro
cedures identified in the notice would 
kick in. 

In addition, all contracts under the 
simplified acquisition threshold are re
served for small business, and agencies 
are authorized to continue set-asides of 
such contracts for minority small busi
ness. This change, I believe, echoes the 
spirit of NPR recommendation 
PROC07. 

The bill also conforms other procure
ment thresholds to this new $100,000 
level. It requires a review of procure
ment regulations with an eye toward 
identifying and amending regulations 
that apply below the new $100,000 
threshold. 

Finally, Mr. President, the bill ex
empts procurements below the new 
threshold from several statutory re
strictions including contingent fees 
certifications, contract audit require
ments, the procedural requirements of 
the Anti-Kickback Act, the Miller Act, 
the Contract Work Hours and Safety 
Standards Act, and the Drug-Free 
Workplace Act of 1988. This change 
conforms with NPR recommendations 
PROC04 and PROC07. 

The President's Executive order on 
electronic purchasing systems has 
made it unnecessary to address, in this 
bill, the question of formally establish
ing an electronic data interchange 
[EDI] system for use in a streamlined, 
simplified acquisition, as was antici
pated by NPR recommendation 
PROC04. On balance, I think that such 
a system could be implemented in sev
eral different ways. Consistent with 
the NPR goal of providing an environ
ment for the collegial evolution of sys
tems by those responsible for providing 
services to user/customers, I believe 
that the executive branch should have 
the flexibility to create such a system 
in the manner that best suits its way of 
doing business. We expect agencies to 
collaborate on the best formulation of 
such a system and implement it as 
soon as practicable in accordance with 
the President's Executive order. 

Mr. President, for those who fear 
change, let me state clearly now that 
this bill affirms our system of full and 
open competition in the procurement 
process. The bill would add a section to 
CICA to address task order and deliv
ery order contracts. These contracts 
serve a useful purpose, but have been 
abused to avoid competition and funnel 
money to favored contractors. The new 
provisions added by the bill would au
thorize the use of such contracts, as 
recommended by the section 800 panel; 
but those contracts would be subject to 
time and dollar limitations and a spe
cific competition requirement. 

Next, Mr. President, this bill seeks to 
clarify the responsibilities of the GSA 
Board of Contract Appeals [GSBCA]. I 
point out that this clarification is nec
essary to restore the Board's ability to 
fulfill the role established for it by 
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Congress in CICA. It has been of par
ticular concern to me for several years 
now because I believe that the 
GSBCA's activity has been jeopardized 
by the effect of several recent decisions 
of the U.S. Court of Appeals for the 
Federal Circuit. The bill also amends, 
to some extent, the protest process at 
the General Accounting Office [GAO]. 

Specifically, the bill provides, among 
other things: Clarification that the 
Board may dismiss frivolous protests, 
protests brought in bad .faith, or pro
tests that do not state a valid basis; 
publication of settlements before the 
Board that involve the direct or indi
rect use of appropriated funds; and 
sanctions-including the payment of 
costs-for frivolous protests. 

It is important to point out, Mr. 
President, that GSBCA protests may 
result in the suspension of procure
ment activity. So, to permit the poten
tial bad faith of a party to operate 
without restraint, I believe, would 
cause a unnecessary delay of the ques
tioned procurement, and thus, would 
undermine procurement efficiency. For 
this reason, I believe that enactment of 
corrective legislation in this regard is 
critical. 

Mr. President, I point you to an im
portant issue in this area, one ad
dressed by GAO for Congress in 1990. 
GAO identified the GSBCA settlement 
process as one ripe for legislative ac
tion. This finding was in response to 
reports that losing offerors were filing 
protests of contract awards as a form 
of blackmail, and agencies, to avoid 
procurement delays, were paying pro
test'ers to drop their claims. It also fol
lowed GAO 's study of the Census Bu
reau's handling of a protest of a multi
million dollar procurement of ADP for 
the then-upcoming census in which $1.1 
million was paid by the agency to set
tle the claims without a review of the 
merits. GAO recommended that Con
gress require that settlement terms be 
disclosed to the Board, and we have im
plemented that recommendation. 

Finally, Mr. President, we have often 
heard that offerors for solicitations do 
not obtain meaningful debriefings after 
contract award. Generally, post-award 
debriefings are intended to provide los
ing offerors with pertinent information 
concerning the basis for the award de
cision, as well as an indication of how 
those offerors can improve their 
chances for success in future procure
ments. It has become apparent, how
ever, that debriefings are inconsist
ently given, and oftentimes fail to 
achieve their purpose. 

By requiring, as this bill does, that 
meaningful debriefings be given to ven
dors after the contract is awarded, I be
lieve we can reduce the potential for 
filing protests as a means to discover 
the propriety of an award decision. 
This reduction in protests could, in 
turn, help to speed up the acquisition 
process. 

Mr. President, the bill would also es- Congress in S. 555 and S. 556. They are 
tablish a new, accelerated schedule for necessary changes, and they address 
notice of contract award, to work in the concerns raised by the section 800 
tandem with the debriefing procedure. panel, and by the NPR in recommenda
Under this process. agencies would no- tion PROC06. 
tify unsuccessful offerors of award de- Mr. President, the contracting com
cisions within 3 days of contract munity will breathe a sigh of relief 
award, and provide debriefings if re- when it sees that this bill streamlines 
quested within 7 days after contract the procurement ethics laws. Over the 
award. last decade, Congress enacted a series 

The bill also would authorize the of new procurement ethics provisions. 
payment of consultant and expert wit- Some of the most recent were moti
ness fees-in addition to attorneys' vated by the Til Wind scandal. We can 
fees-in protests to the GAO and the debate for hours-indeed, we've debated 
GSBCA. But, the bill limits all such for years-the utility of these provi
fees to the levels established in the sions in the abstract. But, one thing is 
Equal Access to Justice Act for fees clear: We have overlapping laws that 
against the United States generally. At are generating confusion in the Gov
present, there is no statutory limit on ernment and private sectors. 
attorneys' fees in bid protest actions, In 1991, the Senate passed ethics re
and Federal agencies may be required form legislation. The bill reflects the 
to reimburse any reasonable fees in- provisions adopted by the Senate as an 
curred by a successful protestor. At a amendment to the Department of De
minimum, this provision should add fense authorization bill in 1991. The bill 
uniformity and cost savings to the amends the procurement integrity sec
process. tion of the OFPP Act to streamline the 

The legislation also amends the pro- recusal provision; consolidate the re
visions applicable to bid protests to the volving door ban with similar provi
GAO to provide that the Comptroller sions applicable only to the Depart
General may recommend the payment ment of Defense [DOD]; harmonize the 
of attorney's fees in bid protest cases, gratuities provision with government
rather than directing agencies to pay wide ethics provisions; revise certifi
such fees. Thus, the bill would clarify cation provisions to eliminate unneces
existing law and end the debate about sary administrative burdens; and clar
the constitutionality of GAO's activity ify several other provisions. 
in this area. I again point out that these are 

You may recall, Mr. President, after changes similar to those sought by the 
section 800 panel and the NPR in rec

over 6 years of executive branch com- ommendation PROCll. 
pliance with this provision, the Depart- The bill also sets forth several pa
ment of Justice notified the President rameters for contracting functions per
of the Senate of its intent to challenge formed by Federal personnel. It pro
this provision on constitutional hibits the use of non-Federal employ
grounds. Justice claimed that because ees to perform proposal evaluations ex
the law currently permits the Comp- cept where Federal personnel are not 
troller General to declare a successful readily available within the contract
protestor entitled to recover costs ing agency or any other Federal agen
after a determination that the underly- cy. The bill also directs the Federal Ac
ing contract award does not comply quisition Regulatory Council to clarify 
with law or regulation, the Comptrol- regulations governing the use of such 
ler General, as an officer of the legisla- non-Federal employees. 
tive branch, has the ability to inter- With respect to these provisions gov
pret a law and thereby alter the legal ern.ing the use of non-Federal employ
rights of nonexecutive branch person- ees to perform proposal evaluations, 
nel. In sum, this authority is said to this bill addresses concerns raised dur
violate the constitutional doctrine of ing the Committee on Governmental 
separation of powers. Affairs' review of the Treasury 

The court disposed of the case; but multiuser acquisition contract 
the issue remains. The provisions in [TMAC]. After that $1.4 billion con
question digress from the rest of the tract award was successfully protested 
law in this area in that they go beyond at the GSBCA, Treasury, pursuant to a 
the recommendatory function. In order GSBCA order, had to prepare a suitable 
to assure the stability of GAO's protest price/technical tradeoff analysis and ei
resolution system and avoid the uncer- ther confirm the contract award or 
tainty that would be created by pro- make a new award. The agency con
tracted litigation of this issue, the bill tracted with three outside consultants 
makes this activity recommendatory. to assist in this effort at a cost of al-

In addition, Mr. President, this bill - most half a million dollars. 
would consolidate judicial jurisdiction Although GAO concluded that the 
over bid protests in the Court of use of consultants in the TMAC acqui
Claims. sition was not inconsistent with regu-

The changes in the procurement pro- lation, it noted that guidance directing 
test arena, Mr. President, are far when consultants are to be used is not 
reaching, and they reflect, in an over- specific. This bill addresses that prob
whelming way, measures which I intro- lem, as well as potential problems asso
duced last Congress in S. 1958 and this ciated with the performance of what 
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may be perceived as inherently govern
mental functions by non-Federal em
ployees, and it is hoped that agencies 
will train and share personnel with ex
pertise rather than searching under 
time-critical circumstances for outside 
personnel at potentially higher costs 
than in-house. 

The bill amends the Federal Property 
Act to codify the definitions and re
quirements of the Truth in Negotia
tions Act [TINA] for civilian agencies. 
It further amends the Federal Property 
Act to establish contract cost prin
ciples for civilian agencies. Contract 
cost principles provide that certain 
types of costs-such as entertainment 
costs, lobbying expenses, and advertis
ing costs-should not be paid by the 
taxpayers and are not allowable under 
Federal contracts. Cost certification 
procedures and penalties identical to 
those that have long been applicable in 
DOD procurements are also estab
lished. Further, the bill repeals 10 
United States Code 2410, which estab
lishes DOD-unique requirements for 
the certification of contract claims. 

Mr. President, this bill calls for the 
clear establishment of factors and sig
nificant subfactors in competitive so
licitations, and it requires that the 
procuring agencies clearly set forth in 
solicitation the relative importance of 
factors and significant subfactors, in
cluding the quality of the products or 
services to be provided. This provision 
will assist agencies in their quest for 
the best value procurement by requir
ing them to identify the actual value of 
subfactors. It is consistent with NPR 
recommendation PROC15. 

In accord with the overall rec
ommendations of the section 800 panel 
and the NPR, this bill streamlines a 
host of statutes, which again, consider
ing the balancing of equities, will as
sure improvement in the procurement 
system for all. The bill would also 
adopt several dozen other recommenda
tions of the section 800 panel, several of 
which correspond with NPR rec
ommendations, to streamline and im
prove the acquisition laws. For exam
ple it: 

Raises the threshold for cost or pric
ing data to $500,000 on a permanent 
basis for DOD and civilian agencies; 

Raises the threshold for the con tract 
cost principles to $500,000; 

Provides consolidated audit provi
sions for both DOD and civilian agen
cies; 

Repeals and consolidates obsolete 
and redundant DOD-unique laws; 

Repeals the Walsh-Healey Act, which 
no longer has any impact on prevailing 
minimum wage rates; 

Authorizes agencies to contract di
rectly with an 8(a) contractor, rather 
than indirectly through the Small 
Business Administration, unless the 
contractor objects. 

This is a far-reaching piece of legisla
tion, Mr. President, and I think we 

should all acknowledge that it symbol
izes the new force for change in Wash
ington. The American people have the 
right to expect efficiency and economy 
from those paid with tax dollars. 

This bill, Mr. President, represents a 
compromise among a number of per
sons and interests that addresses need
ed reforms. I will move expeditiously 
to conduct hearings on this legislation 
to assure that it moves to the floor as 
quickly as possible. We have no time to 
waste. 

Mr. President, for the convenience of 
my colleagues and the public, I ask 
unanimous consent that the text of the 
bill and additional material be printed 
in the RECORD. 

There being no objection, the mate
rial was ordered to be printed in the 
Record, as follows: 

s. 1587 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION I. SHORT TITLE. 

This Act may be cited as the "Federal Ac
quisition Streamlining Act of 1993". 
SEC. 2. TABLE OF CONTENTS. 

The table of contents for this Act is as fol
lows: 
Sec. 1. Short title. 
Sec. 2. Table of contents. 

TITLE I-CONTRACT FORMATION 
Subtitle A-Competition Statutes 

PART !-ARMED SERVICES ACQUISITIONS 
SUBPART A-COMPETITION REQUIREMENTS 

Sec. 1001. References to Federal Acquisition 
Regulation. 

Sec. 1002. Exclusion of particular sources. 
Sec. 1003. Approval for use of noncompeti

tive procedures. 
Sec. 1004. Reference to head of a contracting 

activity. 
Sec. 1005. Task and delivery order contracts. 

SUBPART B-PLANNING, SOLICITATION, 
EVALUATION, AND AWARD 

Sec. 1011. Source selection factors. 
Sec. 1012. Solicitation provision regarding 

evaluation of purchase options. 
Sec. 1013. Prompt notice of award. 
Sec. 1014. Post-award debriefings. 
Sec. 1015. Protest file. 
Sec. 1016. Award of costs and fees in agency 

settlement of protests. 
SUBPART C-KINDS OF CONTRACTS 

Sec. 1021. Secretarial determination regard
ing use of cost type or incentive 
contract. 

Sec. 1022. Technical and conforming amend
ments. 

SUBPART D-MISCELLANEOUS PROVISIONS FOR 
THE ENCOURAGEMENT OF COMPETITION 

Sec. 1031. Encouragement of competition 
and cost savings. 

Sec. 1032. Repeal of requirement for annual 
report by advocates for com
petition. 

PART II-CIVILIAN AGENCY ACQUISITIONS 
SUBPART A-cOMPETITION REQUIREMENTS 

Sec. 1051. References to Federal Acquisition 
Regulation. 

Sec. 1052. Exclusion of particular sources. 
Sec. 1053. Approval for use of noncompeti

tive procedures. 
Sec. 1054. Reference to head of a contracting 

activity. 
Sec. 1055. Task and delivery order contracts. 

SUBPART B-PLANNING, SOLICITATION, 
EVALUATION, AND AWARD 

Sec. 1061. Solicitation, evaluation, and 
award. 

Sec. 1062. Solicitation provision regarding 
evaluation of purchase options. 

Sec. 1063. Prompt notice of award. 
Sec. 1064. Post-award debriefings. 
Sec. 1065. Protest file. 
Sec. 1066. Award of costs and fees in agency 

settlement of protests. 
SUBPART c-KINDS OF CONTRACTS 

Sec. 1071. Agency head determination re
garding use of cost type or in
centive contract. 

PART Ill-ACQUISITIONS GENERALLY 
Sec. 1091. Repeal of requirement for annual 

report on competition. 
Subtitle B-Truth in Negotiations 

PART !-ARMED SERVICES ACQUISITIONS 
Sec. 1201. Stabilization of dollar threshold of 

applicability. 
Sec. 1202. Exceptions to cost or pricing data 

requirements. 
Sec. 1203. Limitation on authority to re

quire a submission not other
wise required. 

Sec. 1204. Additional special rules for com
mercial i terns. 

Sec. 1205. Right of United States to examine 
contractor records. 

Sec. 1206. Required regulations. 
Sec. 1207. Consistency of time references. 
Sec. 1208. Repeal of superseded provision. 

PART II-CIVILIAN AGENCY ACQUISITIONS 
Sec. 1251. Revision of civilian agency provi

sions to ensure .uniform treat
ment of cost or pricing data. 

Sec. 1252. Repeal of obsolete provision. 
Subtitle C-Research and Development 

Sec. 1301. Delegation of contracting author
ity. 

Sec. 1302. Research projects. 
Sec. 1303. Elimination of inflexible terminol

ogy regarding coordination and 
communication of defense re
search activities. 

Subtitle ~}-Procurement Protests 
PART !-PROTESTS TO THE COMPTROLLER 

GENERAL 
Sec. 1401. Protest defined. 
Sec. 1402. Review of protests and effect on 

contracts pending decision. 
Sec. 1403. Decisions on protests. 
Sec. 1404. Regulations. 

PART II-PROTESTS IN THE FEDERAL COURTS 
Sec. 1421. Nonexclusivity of remedies. 
Sec. 1422. Jurisdiction of the United States 

Court of Federal Claims. 
PART III-PROTESTS IN PROCUREMENTS OF 

AUTOMATIC DATA PROCESSING 
Sec. 1431. Revocation of delegations of pro

curement authority. 
Sec. 1432. Authority of the General Services 

Administration Board of Con
tract Appeals. 

Sec. 1433. Periods for certain actions. 
Sec. 1434. Dismissals of protests. 
Sec. 1435. Award of costs. 
Sec. 1436. Dismissal agreements. 
Sec. 1437. Jurisdiction of district courts. 
Sec. 1438. Matters to be covered in regula

tions. 
Sec. 1439. Definitions. 
Sec. 1440. Oversight of acquisition of auto

matic data processing equip
ment by Federal agencies. 

Subtitle E-Definitiona and Other Matters 
PART !-ARMED SERVICES ACQUISITIONS 

Sec. 1501. Definitions. 
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Sec. 1502. Delegation of procurement func

tions. 
Sec. 1503. Determinations and decisions. 
Sec. 1504. Undefinitized contractual actions: 

restrictions. 
Sec. 1505. Production special tooling and 

production special test equip
ment: contract terms and con
ditions. 

Sec. 1506. Regulations for bids. 
Sec. 1507. Repeal of executed requirement 

relating to certificate of inde
pendent price determination in 
certain Department of Defense 
contract solicitations. 

PART II-CIVILIAN AGENCY ACQUISITIONS 

Sec. 1551. Definitions. 
Sec. 1552. Delegation of procurement func

tions. 
Sec. 1553. Determinations and decisions. 
Sec. 1554. Undefinitized contractual actions: 

restrictions. 
Sec. 1555. Repeal of amendments to uncodi

fied title. 
TITLE II-CONTRACT ADMINISTRATION 

Subtitle A-Contract Payment 
PART I-ARMED SERVICES ACQUISITIONS 

Sec. 2001. Contract financing. 
Sec. 2002. Contracts: vouchering procedures. 

PART II-CIVILIAN AGENCY ACQUISITIONS 

Sec. 2051. Contract financing. 
Subtitle B-Cost Principles 

PART I-ARMED SERVICES ACQUISITIONS 

Sec. 2101. Allowable contract costs. 
Sec. 2102. Contract profit controls during 

emergency periods. 
PART II-CIVILIAN AGENCY ACQUISITIONS 

Sec. 2151. Allowable contract costs. 
PART III-ACQUISITIONS GENERALLY 

Sec. 2191. Travel expenses of government 
contractors. 

Subtitle C-Audit and Access to Records 
PART I-ARMED SERVICES ACQUISITIONS 

Sec. 2201. Consolidation and revision of au
thority to examine records of 
contractors. 

PART II-CIVILIAN AGENCY ACQUISITIONS 

Sec. 2251. Authority to examine records of 
contractors. 

Subtitle D-Cost Accounting Standards 
Sec. 2301. Repeal of obsolete deadline re

garding procedural regulations 
for the Cost Accounting Stand
ards Board. 

Subtitle E-Administration of Contract Provi
sions Relating to Price, Delivery, and Prod
uct Quality 

PART I-ARMED SERVICES ACQUISITIONS 

Sec. 2401. Procurement of critical aircraft 
and ship spare parts; quality 
control. 

Sec. 2402. Contractor guarantees regarding 
weapon systems. 

Sec. 2403. Repeal of requirement for com
plete delivery of subsistence 
supplies at specific place upon 
inspection. 

PART II-ACQUISITIONS GENERALLY 

Sec. 2451. Section 3737 of the Revised Stat
utes: expansion of authority to 
prohibit setoffs against assign
ees; reorganization of section; 
revision of obsolete provisions. 

Sec. 2452. Repeal of requirement for deposit 
of contracts with GAO. 

Subtitle F-Claims and Disputes 
PAR'!:. I-ARMED SERVICES ACQUISITIONS 

Sec. 2501. Certification of contract 'claims. 

PART II-ACQUISITIONS GENERALLY 

Sec. 2551. Concurrent jurisdiction of United 
States district courts under the 
Little Tucker Act. 

Sec. 2552. Contract Disputes Act improve
ments. 

TITLE III-SERVICE SPECIFIC AND MAJOR 
SYSTEMS STATUTES 

Subtitle A-M~Qor Systems Statutes 
Sec. 3001. Requirement for independent cost 

estimates and manpower esti
mates before development or 
production. 

Sec. 3002. Enhanced program stability. 
Sec. 3003. Repeal of requirement for Defense 

Enterprise Programs. 
Sec. 3004. Repeal of requirement for com

petitive prototyping in major 
programs. 

Sec. 3005. Repeal of requirement for com
petitive alternative sources in 
major programs. 

Subtitle B-Testing Statutes 
Sec. 3011. Repeal of testing requirement for 

wheeled or tracked vehicles. 
Sec. 3012. Major systems and munitions pro-

grams: survivability and 
lethality testing. 

Sec. 3013. Operational test and evaluation of 
defense acquisition programs. 

Sec. 3014. Low-rate initial production of new 
systems. 

Subtitle C-Service Specific Laws 
Sec. 3021. Industrial mobilization. 
Sec. 3022. Industrial mobilization: plants; 

lists; Board on Mobilization of 
Industries Essential for Mili

Sec. 3023. 

Sec. 3024. 

Sec. 3025. 

Sec. 3026. 

Sec. 3027. 

Sec. 3028. 

Sec. 3029. 

Sec. 3030. 

Sec. 3031. 

Sec. 3032. 
Sec. 3033. 

Sec. 3034. 
Sec. 3035. 

tary Preparedness. 
Procurement for experimental 

purposes. 
Repeal of authority for procure

ment of production equipment. 
Availability of Department of De

fense samples, drawings, infor
mation, equipment, materials, 
and certain services. 

Repeal of duplicative general pro
curement authority. 

Repeal of authority to delegate 
the procurement of Army ra
tions. 

Repeal of authority to purchase 
exceptional subsistence sup
plies without advertising. 

Repeal of authority to obtain as
sistance of United States map
ping agencies. 

Repeal of authority to reclaim un
serviceable ammunition. 

Gratuitous services of officers of 
certain reserve components. 

Civil Reserve Air Fleet. 
Repeal of Navy authority regard

ing research and development, 
procurement, and construction 
of guided missiles. 

Exchange of scientific personnel. 
Repeal of authority for Secretary 

of the Navy to provide tem
porary relief for contractors 
and contractor employees from 
losses caused by enemy action. 

Sec. 3036. Repeal of authority for Secretary 
of the Navy to sell degaussing 
equipment. 

Sec. 3037. Repeal of authority for alternative 
use of appropriations for con
struc_tion or conversion of ves
sels. 

Sec. 3038. Repeal of authority for conversion 
of combatant and auxiliary 
naval vessels. 

Sec. 3039. Construction of combatant and es
cort vessels and assignment of 
vessel projects. 

Sec. 3040. Repeal of requirement for esti
mates in connection with bids 
on construction of naval ves
sels. 

Sec. 3041. Repeal of requirement for con
struction of vessels on Pacific 
coast. 

Sec. 3042. Fitness of naval vessels: examina
tion; striking unfit vessels; dis
posal. 

Sec. 3043. Repeal of policy on constructing 
combatant vessels. 

Sec. 3044. Naval salvage facilities. 
Subtitle D-Department of Defense 

Commercial and Industrial Activities 
Sec. 3051. Factories and arsenals: manufac

ture at. 
Sec. 3052. Accounting requirement for con

tracted advisory and assistance 
services. 

Subtitle E-Fuel- and Energy-Related Laws 
Sec. 3061. Liquid fuels and natural gas: con

tracts for storage, handling, or 
distribution. 

Sec. 3062. Acquisition of petroleum and nat
ural gas: authority to waive 
procedures. 

Subtitle F -Fiscal Statutes 
Sec. 3071. Disbursement of funds of military 

department to cover obliga
tions of another agency of De
partment of Defense. 

Subtitle G-Miscellaneous 
Sec. 3081. Obligation of funds: limitation. 
Sec. 3082. Repeal of provisions for the en

couragement of aviation. 
Sec. 3083. Repeal of requirements regarding 

product evaluation activities. 
Sec. 3084. Repeal of price adjustment au

thority and purchase authority 
relating to the procurement of 
milk. 

Sec. 3085. Codification and revision of limi
tation on lease of vessels, air
craft, and vehicles. 

TITLE IV-SIMPLIFIED ACQUISITION 
THRESHOLD AND SOCIOECONOMIC, 
SMALL BUSINESS, AND MISCELLANEOUS 
LAWS 

Subtitle A-Simplified Acquisition Threshold 
PART I-ESTABLISHMENT OF THRESHOLD 

Sec. 4001. Simplified acquisition threshold. 
PART II-SIMPLIFICATION OF PROCEDURES 

Sec. 4011. Simplified acquisition procedures. 
Sec. 4012. Small business reservation. 
Sec. 4013. Procurement notice. 
PART III-INAPPLICABILITY OF LAWS TO Ac

QUISITIONS NOT IN EXCESS OF SIMPLIFIED 
ACQUISITION THRESHOLD 

SUBPART A-GENERALLY 

Sec. 4021. Inapplicability of future enacted 
procurement laws to contracts 
not exceeding the simplified ac
quisition threshold. 

SUBPART B-ARMED SERVICES ACQUISITIONS 

Sec. 40;31. Inapplicability of requirement for 
contract clause regarding con
tingent fees. 

Sec. 4032. Inapplicability of prohibition on 
limiting subcontractor direct 
sales to the United States. 

Sec. 4033. Inapplicability of authority to ex
amine books and records of con
tractors. 

Sec. 4034. Inapplicability of requirement to 
identify suppliers and sources 
of supplies. 
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Sec. 4035. Inapplicability of prohibition 

against doing business with cer
tain offerors or contractors. 

Sec. 4036. Inapplicability of preference for 
use of United States vessels for 
transporting supplies of the 
Armed Forces. 

SUBPART G-CIVILIAN AGENCY ACQUISITIONS 
Sec. 4041. Inapplicability of requirement for 

contract clause regarding con
tingent fees. 

Sec. 4042. Inapplicability of prohibition on 
limiting subcontractor direct 
sales to the United States. 

Sec. 4043. Inapplicability of authority to ex
amine books and records of con
tractors. 

SUBPART D-ACQUISITIONS GENERALLY 
Sec. 4051. Inapplicability of limitation on 

use of funds to influence cer
tain Federal actions. 

Sec. 4052. Inapplicability of requirement for 
contract clause relating to 
kickbacks. 

Sec. 4053. Inapplicability of the Miller Act 
to contracts below the sim
plified acquisition threshold. 

Sec. 4054. Inapplicability of Contract Work 
Hours and Safety Standards 
Act. 

Sec. 4055. Inapplicability of the Drug-Free 
Workplace Act of 1988. 

Sec. 4056. Inapplicability of a requirement in 
the Merchant Marine Act, 1936, 
to ship on American-flag com
mercial vessels. 

Sec. 4057. Inapplicability of certain procure
ment integrity requirements. 

PART IV -CONFORMING AMENDMENTS 
Sec. 4071. Armed services acquisitions. 
Sec. 4072. Civilian agency acquisitions. 
Sec. 4073. Office of Federal Procurement 

Policy Act. 
Sec. 4074. Small Business Act. 

PART V-REVISION OF REGULATIONS 
Sec. 4081. Revision required. 

Subtitle B-Socioeconomic and Small 
Business Laws 

Sec. 4101. Armed services acquisitions. 
Sec. 4102. Acquisitions generally. 
Sec. 4103. Direct contracting with small 

businesses. 
Subtitle C-Miscellaneous Acquisition Laws 

Sec. 4151. Repeal of obsolete laws relating to 
procurement of naval aircraft 
and components. 

Sec. 4152. Revision and codification of prohi
bition on use of funds for docu
menting economic or employ
ment impact of certain acquisi
tion programs. 

Sec. 4153. Restriction on use of noncompeti
tive procedures for procure
ment from a particular source. 

TITLE V-INTEILECTUAL PROPERTY 
Subtitle A-Technology Transfer 

Sec. 5001. Copyright protection for computer 
programs of the Federal Gov-
ernment. 

Sec. 5002. Use of copyrighted works of the 
Federal Government. 

Sec. 5003. Distribution of royalties received 
by Federal agencies. 

Sec. 5004. Exception to prohibition on copy
right protection for works of 
the Federal Government. 

Subtitle B-Government Use of Private 
Patents, Copyrights, and Trade Secrets 

Sec. 5011. Government use or manufacture of 
a patented invention. 

Sec. 5012. Department of Defense acquisition 
of intellectual property rights. 

TITLE VI-STANDARDS OF CONDUCT 
Subtitle A-Ethics Provisions 

Sec. 6001. Amendments to Office of Federal 
Procurement Policy Act. 

Sec. 6002. Amendments to title 18, United 
States Code. 

Sec. 6003. Repeal of superseded and obsolete 
laws. 

Sec. 6004. Implementation. 
Subtitle B-Additional Amendments 

Sec. 6051. Contracting functions performed 
by Federal personnel. 

Sec. 6052. Repeal of executed requirement 
for study and report. 

Sec. 6053. Waiting period for significant 
changes proposed for acquisi
tion regulations. 

TITLE VII-DEFENSE TRADE AND 
COOPERATION 

Sec. 7001. Purchases of foreign goods. 
Sec. 7002. International cooperative agree

ments. 
Sec. 7003. Acquisition, cross-servicing agree

ments, and standardization. 
TITLE VIII-COMMERCIAL ITEMS 

Sec. 8001. Definitions. 
Sec. 8002. Preference for acquisition of com

mercial items and nondevel
opmental items. 

Sec. 8003. Acquisition of commercial items. 
Sec. 8004. Class waiver of applicability of 

certain laws. 
Sec. 8005. Inapplicability of certain provi

sions of law. 
Sec. 8006. Flexible deadlines for submission 

of offers of commercial i terns. 
Sec. 8007. Advocate for Acquisition of Com

mercial and Nondevelopmental 
Items. 

Sec. 8008. Provisions not affected. 
Sec. 8009. Comptroller General review of 

Federal Government use of 
market research. 

TITLE IX-EFFECTIVE DATE 
Sec. 9001. Effective date. 

TITLE I-CONTRACT FORMATION 
Subtitle A-Competition Statutes 

PART I-ARMED SERVICES ACQUISITIONS 
Subpart A-Competition Requirements 

SEC. 1001. REFERENCES TO FEDERAL ACQUISI
TION REGULATION. 

Section 2304 of title 10, United States Code, 
is amended-

(!) in subsection (a)(l)(A), by striking out 
"modifications" and all that follows through 
"note)" and inserting in lieu thereof "Fed
eral Acquisition Regulation"; and 

(2) in subsection (g)(l), by striking out 
"regulations modified" and all that follows 
through "note)" and inserting in lieu thereof 
"Federal Acquisition Regulation". 
SEC. 1002. EXCLUSION OF PARTICULAR SOURCES. 

Section 2304(b) of title 10, United States 
Code, is amended-

(!) by redesignating paragraphs (2) and (3) 
as paragraphs (3) and (4), respectively; 

(2) by inserting after paragraph (1) the fol
lowing new paragraph (2): 

"(2) The determination required of the 
head of an agency in paragraph (1) may not 
be made for a class of purchases or con
tracts."; and 

(3) in paragraph (4), as redesignated by 
paragraph (1) , by striking out " paragraphs 
(1) and (2)" and inserting in lieu thereof 
" paragraphs (1) and (3)". 
SEC. 1003. APPROVAL FOR USE OF NONCOMPETI

TIVE PROCEDURES. 
Section 2304(f)(l)(B)(i) of title 10, United 

States Code, is amended by inserting before 

the semicolon at the end the following: "or 
by an official referred to in clause (ii), (iii), 
or (iv)". 
SEC. 1004. REFERENCE TO HEAD OF A CON

TRACTING ACTIVITY. 
Section 2304(f) of title 10, United States 

Code, is amended-
(!) in paragraph (l)(B)(ii)-
(A) by striking out "head of the procuring 

activity" and inserting in lieu thereof "head 
of the contracting activity"; and 

(B) by striking out "head of the procuring 
activity's" and inserting in lieu thereof 
"head of the contracting activity's"; and 

(2) in paragraph (6)(A), by striking out 
"head of a procuring activity" and inserting 
in lieu thereof "head of a contracting activ
ity". 
SEC. 1005. TASK AND DELIVERY ORDER CON

TRACTS. 
(a) AUTHORITY.-
(!) IN GENERAL.-Chapter 137 of title 10, 

United States Code, is amended by inserting 
after section 2304 the following new section: 
"§ 2304a. Task and delivery order contracts 

"(a) AUTHORITY TO AWARD.-Subject to the 
requirements of this section, the head of an 
agency may enter into a contract that does 
not procure or specify a firm quantity of sup
plies or services (other than a minimum or 
maximum quantity) and that provides for 
the issuance of delivery orders or task orders 
during the specified period of the contract. 
The head of an agency may enter into such 
a contract only under the authority of this 
section. 

"(b) LIMITATION ON CONTRACT PERIOD.- The 
period of a contract referred to in subsection 
(a), including all periods of extensions of the 
contract under options, modifications, or 
otherwise, may not exceed 3 years, except 
that, when multiple contracts are awarded 
under subsection (c)(4) pursuant to the same 
solicitation, the period of each such contract 
may exceed 3 years but may not exceed 5 
years. 

"(c) AWARD PROCEDURES.-(!) The head of 
an agency may use procedures other than 
competitive procedures to enter into a con
tract referred to in subsection (a) only if an 
exception in subsection (c) of section 2304 of 
this title applies to the contract and the use 
of such procedures is approved in accordance 
with subsection (f) of such section. 

"(2) The notice required by section 18 of 
the Office of Federal Procurement Policy 
Act (41 U.S.C. 416) and section 8(e) of the 
Small Business Act (15 U.S.C. 637(e)) shall 
reasonably and fairly describe the general 
scope, magnitude, and duration of the pro
posed contract in a manner that would rea
sonably enable a potential offeror to decide 
whether to request the solicitation and con
sider submitting an offer. 

"(3) The solicitation shall include the fol
lowing: 

"(A) The period of the contract, including 
the number of options to extend the contract 
and the period for which the contract may be 
extended under each option, if any. 

"(B) The maximum quantity or dollar 
value of supplies or services to be procured 
under the contract. 

"(C) A statement of work, specifications, 
or other description that reasonably de
scribes the general scope, nature, complex
ity, and purposes of the supplies or services 
to be procured under the contract. 

"(4)(A) The head of an agency may, on the 
basis of one solicitation, award separate con
tracts under this section for the same or 
similar supplies or services to two or more 
sources if the solicitation states that the 
head of the agency has the option to do so. 
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"(B) In any solicitation for an advisory and 

assistance services contract for a period in 
excess of 1 year, or for an amount (including 
all options) in excess of S10,000,000, the head 
of an agency shall include a statement that 
the head of the agency reserves the option-

"(i) to award separate contracts under sub
paragraph (A); or 

"(ii) to award only one contract if the head 
of the agency determines in writing that 
only one of the offerers is capable of provid
ing the services required at the level of qual
ity required. 

"(5) A contract referred to in subsection (a) 
shall contain the same information that is 
required by paragraph (3) to be included in 
the solicitation of offers for that contract. 

"(d) ORDERS.-(1) The following actions are 
not required for a delivery order or task 
order issued under a contract entered into in 
accordance with this section: 

"(A) A separate notice for such order under 
section 18 of the Office of Federal Procure
ment Policy Act (41 U.S.C. 416) or section 
8(e) of the Small Business Act (15 U.S.C. 
637(e)). 

"(B) Except as provided in paragraph (2), a 
competition (or a waiver of competition ap
proved in accordance with section 2304([) of 
this title) that is separate from that used for 
entering into the contract. 

"(2)(A) When multiple contracts are award
ed under subsection (c)(4), each delivery 
order or task order issued under such con
tracts shall be competed among all of the 
con~ractors awarded such contracts unless 
the contracting officer determines in writing 
that-

"(i) the agency's need for the supplies or 
services ordered is of such unusual urgency 
that competition would result in unaccept
able delays in fulfilling the agency's needs; 

"(ii) the supplies or services ordered are so 
unique or highly specialized that only one 
such contractor is capable of providing the 
supplies or services required at the level of 
quality required; or 

"(iii) the delivery order or task order 
should be issued on a sole-source basis in the 
interest of economy and efficiency because it 
is a logical follow-on to a delivery order or 
task order already issued on a competitive 
basis. 

"(B) When a delivery order or task order is 
competed pursuant to subparagraph (A), the 
order shall include a statement of work that 
clearly specifies all tasks to be performed 
under the order. 

"(3) A protest is not authorized in connec
tion with the issuance, proposed issuance, or 
competing of a delivery order or task order 
except for a protest on the ground that the 
order increases the scope, period, or maxi
mum value of the contract under which the 
order is issued. 

"(e) INCREASES IN SCOPE, PERIOD, OR MAXI
MUM VALUE OF CONTRACT.-(1) A delivery 
order or task order may not increase the 
scope, period, or maximum value of the con
tract under which the order is issued. The 
scope, period, or maximum value of the con
tract may be increased only by modification 
of the contract. 

"(2) Unless use of procedures other than 
competitive procedures is authorized by an 
exception in subsection (c) of section 2304 of 
this title and approved in accordance with 
subsection (f) of such section, competitive 
procedures shall be used for making such a 
modification. 

"(3) Notice regarding the modification 
shall be provided in accordance with section 
18 of the Office of Federal Procurement Pol
icy Act (41 U.S.C. 416) and section 8(e) of the 
Small Business Act (15 U.S.C. 637(e)). 

" (f) TASK ORDER 0MBUDSMAN.-Each head 
of an agency who awards multiple contracts 
under subsection (c)(4) shall appoint or des
ignate a task order ombudsman who shall be 
responsible for reviewing complaints from 
the contractors on such contracts and ensur
ing that task orders are issued on a competi
tive basis when required under subsection 
(d)(2). The task order ombudsman shall be a 
senior agency official who is independent of 
the contracting officer for the contracts and 
may be the agency's competition advocate.". 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of such chapter is 
amended by inserting after the item relating 
to section 2304 the following new item: 
"2304a. Task and delivery order contracts.". 

(b) REPEAL OF SUPERSEDED PROVISION.
Section 2304 of title 10, United States Code, 
is amended by striking out subsection (j). 

(c) CONFORMING AMENDMENT FOR PROFES
SIONAL AND TECHNICAL SERVICES.-Section 
2331 of title 10, United States Code, is amend
ed by striking out subsection (c). 

Subpart B-Planning, Solicitation, 
Evaluation, and Award 

SEC. 1011. SOURCE SELECTION FACTORS. 
Section 2305(a) of title 10, United States 

Code, is amended-
(!) in paragraph (2)-
(A) in subparagraph (A)(i), by striking out 

"nonprice-related factors)" and inserting in 
lieu thereof "nonprice-related factors and 
subfactors)"; and 

(B) in subparagraph (B)(ii), by striking out 
subclause (I) and inserting in lieu thereof the 
following: 

" (I) either a statement that the proposals 
are intended to be evaluated with, and award 
made after, discussions with the offerors, or 
a statement that the proposals are intended 
to be evaluated, and award made, without 
discussions with the offerors (other than dis
cussions conducted for the purpose of minor 
clarification) unless discussions are deter
mined to be necessary; and"; and 

(2) by striking out paragraph (3) and in
serting in lieu thereof the following: 

"(3)(A) In prescribing the evaluation fac
tors to be included in each solicitation for 
competitive proposals, the head of an agen
cy-

"(i) shall clearly establish the relative im
portance assigned to the evaluation factors 
and subfactors, including the quality of the 
product or services to be provided (including 
technical capability, management capabil
ity, and prior experience of the offeror); 

"(ii) shall include cost or price to the Gov
ernment as an evaluation factor that must 
be considered in the evaluation of proposals; 
and 

"(iii) shall disclose to offerors whether all 
evaluation factors other than price or cost, 
when combined, are-

"(I) significantly more important than 
price or cost; 

"(II) approximately equal in importance to 
price or cost; or 

" (III) significantly less important than 
price or cost. 

" (B) Nothing in this paragraph prohibits 
an agency from-

"(i) providing additional information in a 
solicitation, including numeric weights for 
all evaluation factors; or 

"(ii) stating in a solicitation that award 
will be made to the offeror that meets the 
solicitation's mandatory requirements at the 
lowest price or cost.". 
SEC. 1012. SOLICITATION PROVISION REGARDING 

EVALUATION OF PURCHASE OP· 
TIONS. 

(a) OPTIONS FOR ADDITIONAL PURCHASES.
Subsection (a) of section 2305 of title 10, 

United States Code, as amended by section 
1011, is further amended by adding at the end 
the following new paragraph: 

"(4) The head of an agency, in issuing a so
licitation for a contract to be awarded using 
sealed bid procedures, may not include in 
such solicitation a clause providing for the 
evaluation of prices under the contract for 
options to purchase additional supplies or 
services under the contract unless the head 
of the agency has determined that there is a 
reasonable likelihood that the options will 
be exercised.". 

(b) REPEAL OF SUPERSEDED PROVISION.
Section 2301(a) of such title is amended-

(!) by striking out paragraph (7); 
(2) by inserting " and" at the end of para

graph (5); and 
(3) by striking out "; and" at the end of 

paragraph (6) and inserting in lieu thereof a 
period. 
SEC. 1013. PROMPT NOTICE OF AWARD. 

(a) SEALED BID PROCEDURES.-Section 
2305(b)(3) of title 10, United States Code, is 
amended by adding at the end the following: 
" Within 3 days after the date of contract 
award, the head of the agency shall notify all 
offerors not awarded the contract that the 
contract has been awarded." . 

(b) COMPETITIVE PROPOSALS PROCEDURES.
Section 2305(b)(4)(B) of title 10, United States 
Code, is amended in the second sentence by 
striking out "shall promptly notify" and in
serting in lieu thereof ", within 3 days after 
the date of contract award, shall notify". 
SEC. 1014. POST-AWARD DEBRIEFINGS. 

Section 2305(b) of title 10, United States 
Code, is amended-

(!) by redesignating paragraph (5) as para
graph (6); and 

(2) by inserting after paragraph (4) the fol
lowing new paragraph (5): 

"(5)(A) When a contract is awarded by an 
agency on the basis of competitive proposals, 
an unsuccessful offeror, upon written request 
received by the agency within 7 days after 
the date of contract award, shall be debriefed 
and furnished the basis for the selection de
cision and contract award. An employee of 
the agency shall debrief the offeror within 7 
days after receipt of the request by the agen
cy. 

"(B) The debriefing shall provide the 
offeror with-

"(i) the agency's evaluation of the signifi
cant weak or deficient factors in the 
offeror's offer; 

" (ii) the overall evaluated cost of the offer 
of the contractor awarded the contract and 
the overall evaluated cost of the offer of the 
debriefed offeror; 

"(iii) the overall ranking of all offers and 
the total technical and cost scores of all of
fers; 

"(iv) a summary of the rationale for the 
award; 

"(v) in the case of a proposal that incor
porates equipment that is a commercial 
item, the make and model of the item incor
porated in the offer of the contractor award
ed the contract; and 

"(vi) reasonable responses to questions 
posed by the debriefed offeror as to whether 
source selection procedures set forth in the 
solicitation, applicable regulations, and 
other applicable authorities were followed by 
the agency. 

"(C) The debriefing may not include point
by-point comparisons of the debriefed 
offeror's offer with other offers and may not 
disclose any information that is exempt from 
disclosure under section 552 of title 5, includ
ing information relating to-

"(i) trade secrets; 
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" (ii) privileged or confidential manufactur

ing processes and techniques; and 
" (iii) commercial and financial informa

tion that is privileged or confidential in
cluding cost breakdowns, profit, indirect 
cost rates, and similar information. 

" (D) Each solicitation for competitive pro
posals shall include a statement that infor
mation described in subparagraph (B) may be 
disclosed in post-award debriefings. 

" (E) If, within one year after the date of 
the contract award and as a result of a suc
cessful procurement protest or otherwise, 
the agency seeks to fulfill the requirement 
under the contract either on the basis of a 
new solicitation of offers or on the basis of 
the best and final offers considered in the 
awarding of that contract, the agency shall 
provide each such offeror with-

" (i) all information provided in debriefings 
under this paragraph regarding the offer of 
the contractor awarded the contract; and 

" (ii) all comparable information with re
spect to the original offerors. 

"(F) The contracting officer shall include a 
summary of the debriefing in the contract 
file ." . 
SEC. 1015. PROTEST FILE. 

Section 2305 of title 10, United States Code 
is amended by adding at the end the follow~ 
ing: 

" (e}(l) If, in the case of a solicitation for a 
contract issued by, or an award or proposed 
award of a contract by, the head of an agen
cy, a protest is filed pursuant to the proce
dures in subchapter V of chapter 35 of title 31 
and an actual or prospective offeror so re
quests , a file of the protest shall be estab
lished by the contracting activity and rea
sonable access shall be provided to actual or 
prospective offerors. 

" (2) Information exempt from disclosure 
under the section 552 of title 5 may be re
dacted in a file established pursuant to para
graph (1) unless an applicable protective 
order provides otherwise . 

·' (3) Regulations implementing this sub
section shall be consistent with the regula
tions regarding the preparation and submis
sion of an agency 's protest file (the so-called 
'rule 4 file ' ) for protests to the General Serv
ices Board of Contract Appeals under the 
Contract Disputes Act of 1978 (41 U.S.C. 601 
et seq.). ". 
SEC. 1016. AWARD OF COSTS AND FEES IN AGEN

CY SETTLEMENT OF PROTESTS. 
Section 2305 of title 10, United States Code, 

as amended by section 1015, is further 
amended by adding at the end the following 
new subsection: 

" (f) If, in connection with a protest, the 
head of an agency determines that a solicita
tion, proposed award, or award does not sat
isfy the requirements of law or regulation, 
the head of the agency may take any action 
set out in subparagraphs (A) through (F) of 
section 3554(b)(1) of title 31. " . 

Subpart C-Kinds of Contracts 
SEC. 1021. SECRETARIAL DETERMINATION RE· 

GARDING USE OF COST TYPE OR IN
CENTIVE CONTRACT. 

Subsection (c) of section 2306 of title 10 
United States Code , is repealed. ' 
SEC. 1022. TECHNICAL AND CONFORMING 

AMENDMENTS. 
(a) REPEAL OF UNNECESSARY CROSS REF

ERENCE.-Subsection (f) of section 2306 of 
title 10, United States Code, is repealed. 

(b) CONFORMING AMENDMENT.-Such section 
is amended by redesignating subsections (d), 
(e), (g), and (h) as subsections (c), (d), (e), and 
<0. respectively. 

(c) NEUTERIZATION OF REFERENCE.-Sub
section (e)(l) of such section, as redesignated 

by subsection (b), is amended in the matter 
above clause (i) by striking out " whenever 
he finds " and inserting in lieu thereof 
" whenever the head of the agency finds". 
Subpart D-Miscellaneous Provisions for the 

Encouragement of Competition 
SEC. 1031. ENCOURAGEMENT OF COMPETITION 

AND COST SAVINGS. 

(a) TRANSFER.-The text of section 2317 of 
title 10, United States Code-

(1) is amended-
(A) by striking out ''The Secretary of De- · 

fense " and inserting in lieu thereof " (c) EN
COURAGEMENT OF COMPETITION AND COST SAV
INGS.-The Secretary" ; and 

<.B> by striking out " contracts covered by 
th1s chapter" and inserting in lieu thereof 
" contracts of the Department of Defense"; 
and 

(2) is transferred to section 1701 of title 10, 
United States Code, and inserted at the end 
of such section. 

(b) CLERICAL AMENDMENTS.- Chapter 137 of 
title 10, United States Code, is amended-

(1) by striking out the section heading of 
section 2317; and 

(2) in the table of sections at the beginning 
of such chapter, by striking out the item re
lating to section 2317. 
SEC. 1032. REPEAL OF REQUIREMENT FOR AN

NUAL REPORT BY ADVOCATES FOR 
COMPETITION. 

Subsection (c) of section 2318 of title 10, 
United States Code , is repealed . 

PART II-CIVILIAN AGENCY 
ACQUISITIONS 

Subpart A-Competition Requirements 
SEC. 1051. REFERENCES TO FEDERAL ACQUISI

TION REGULATION. 
Section 303 of the Federal Property and 

Administrative Services Act of 1949 (41 
U.S .C. 253) is amended-

(1) in subsection (a)(1 )(A), by striking out 
" modifications" and all that follows through 
·'of 1984" and inserting in lieu thereof " Fed
eral Acquisition Regulation" ; and 

(2) in subsection (g)(1), by striking out 
·•regulations modified" and all that follows 
through " of 1984," and inserting in liem 
thereof " Federal Acquisition Regulation". 
SEC. 1052. EXCLUSION OF PARTICULAR SOURCES. 

Section 303(b) of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253(b)) is amended-

(1) by redesignating paragraphs (2) and (3) 
as paragraphs (3) and (4), respectively; 

(2) by inserting after paragraph (1) the fol
lowing new paragraph (2): 

" (2) The determination required of the 
agency head in paragraph (1) may not be 
made for a class of purchases or contracts." ; 
and 

(3) in paragraph (4}, as redesignated by 
paragraph (1) , by striking out "paragraphs 
(1) and (2)" and inserting in lieu thereof 
" paragraphs (1) and (3)" . 
SEC. 1053. APPROVAL FOR USE OF NONCOMPETI· 

TIVE PROCEDURES. 
Section 303(f)(1)(B)(i) of the Federal Prop

erty and Administrative Services Act of 1949 
(41 U.S.C. 253(f}(1)(B)(i)) is amended by in
serting before the semicolon at the end the 
following: " or by an official referred to in 
clause (ii), (iii), or (iv)" . 
SEC. 1054. REFERENCE TO HEAD OF A CON

TRACTING ACTIVITY. 
Section 303(f)(1)(B)(ii) of the Federal Prop

erty and Administrative Services Act of 1949 
(41 U.S.C. 253(f)(1 )(B)(ii )) is amended by 
striking out " head of the procuring activity" 
and inserting in lieu thereof " head of the 
contracting activity" . 

SEC. 1055. TASK AND DELIVERY ORDER CON
TRACTS. 

(a) AUTHORITY.-Title III of the Federal 
Property and Administrative Services Act of 
1949 (41 U.S .C. 251 et seq.) is amended by in
serting after section 303G the following new 
section: 

" TASK AND DELIVERY ORDER CONTRACTS 
" SEC. 303H. (a) AUTHORITY TO AWARD.

Subject to the requirements of this section 
an agency head may enter into a contract 
that does not procure or specify a firm quan
tity of supplies or services (other than a 
minimum or maximum quantity) and that 
provides for the issuance of delivery orders 
or task orders during the specified period of 
the contract. The agency head may enter 
into such a contract only under the author
ity of this section. 

" (b) CONTRACT PERIOD NOT To EXCEED 3 
YEARS.-The period of a contract referred to 
in subsection (a), including all periods of ex
tensions of the contract under options. modi
fications, or otherwise, may not exceed 3 
years, except that, when multiple contracts 
are awarded under subsection (c)(4) pursuant 
to the same solicitation, the period of each 
such contract may exceed 3 years but may 
not exceed 5 years. 

" (C) AWARD PROCEDURES.-(1) An agency 
head may use procedures other than com
petitive procedures to enter into a contract 
referred to in subsection (a) only if an excep
tion in subsection (c) of section 303 applies to 
the contract and the use of such procedures 
is approved in accordance with subsection (f) 
of such section. 

"(2) The notice required by section 18 of 
the Office of Federal Procurement Policy 
Act (41 U.S.C. 416) and section 8(e) of the 
Small Business Act (15 U.S.C. 637(e)) shall 
reasonably and fairly describe the general 
scope , magnitude, and duration of the pro
posed contract in a manner that would rea
sonably enable a potential offeror to decide 
whether to request the solicitation and con
sider submitting an offer. 

" (3) The solicitation shall include the fol 
lowing: 

" (A) The period of the contract, including 
the number of options to extend the contract 
and the period for which the contract may be 
extended under each option, if any . 

" (B) The maximum quantity or dollar 
value of supplies or services to be procured 
under the contract . 

" (C) A statement of work, specifications, 
or other description that reasonably de
~cribes the general scope , nature, complex
Ity, and purposes of the supplies or services 
to be procured under the contract. 

" (4)(A) An agency head may, on the basis 
of one solicitation, award separate contracts 
under this section for the same or similar 
supplies or services to two or more sources if 
the solicitation states that the agency head 
has the option to do so . 

" (B) In any solicitation for an advisory and 
assistance services contract for a period in 
excess of 1 year. or for an amount (including 
all options) in excess of S10,000,000, an agency 
head shall-

" (i) provide for a multiple award under 
subparagraph (A); and 

" (ii ) include a statement that the agency 
head may also elect to award only one con
tract if the agency head determines in writ
ing that only one of the offerers is capable of 
providing the services required at the level 
of quality required. 

" (5) A contract referred to in subsection (a ) 
shall contain the same information that is 
required by paragraph (3) to be included in 
the solicitation of offers for that contract. 
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" (d) ORDERS.-(!) The following actions are 

not required for a delivery order or task 
order issued under a contract entered into in 
accordance with this section: 

"(A) A separate notice for such order under 
section 18 of the Office · of Federal Procure
ment Policy Act (41 U.S.C. 416) or section 
8(e) of the Small Business Act (15 U.S.C . 
637(e)). 

" (B) Except as provided in paragraph (2) , a 
competition (or a waiver of competition ap
proved in accordance with section 303(f)) that 
is separate from that used for entering into 
the contract. 

" (2)(A) When multiple contracts are award
ed under subsection (c)(4), each delivery 
order or task order issued under such con
tracts shall be competed among all of the 
contractors awarded such contracts unless 
the contracting officer determines in writing 
that-

"(i) the agency 's need for the supplies or 
services ordered is of such unusual urgency 
that competition would result in unaccept
able delays in fulfilling the agency's needs; 

" (ii) the supplies or services ordered are so 
unique or highly specialized that only one 
such contractor is capable of providing the 
supplies or services required at the level of 
quality required; or 

" (iii) the delivery order or task order 
should be issued on a sole-source basis in the 
interest of economy and efficiency because it 
is a logical follow-on to a delivery order or 
task order already issued on a competitive 
basis. 

" (B) When a delivery order or task order is 
competed pursuant to subparagraph (A), the 
order shall include a statement of work that 
clearly specifies all tasks to be performed 
under the order. 

" (3) A protest is not authorized in connec
tion with the issuance, proposed issuance, or 
competing of a delivery order or task order 
except for a protest on the ground that the 
order increases the scope, period, or maxi
mum value of the contract under which the 
order is issued. 

" (e) INCREASES IN SCOPE, PERIOD, OR MAXI
MUM VALUE OF CONTRACT.- (!) A delivery 
order or task order may not increase the 
scope, period, or maximum value of the con
tract under which the order is issued. The 
scope, period. or maximum value of the con
tract may be increased only by modification 
of the contract. 

"(2) Unless use of procedures other than 
competitive procedures is authorized by an 
exception in subsection (c) of section 303 and 
approved in accordance with subsection (f) of 
such section, competitive procedures shall be 
used for making such a modification. 

"(3) Notice regarding the modification 
shall be provided in accordance with section 
18 of the Office of Federal Procurement Pol
icy Act (41 U.S.C. 416) and section 8(e) of the 
Small Business Act (15 U.S.C . 637(e)) . 

"(f) TASK ORDER 0MBUDSMAN.-Each agen
cy head who awards multiple contracts 
under subsection (c)(4) shall appoint or des
ignate a task order ombudsman who shall be 
responsible for reviewing complaints from 
the contractors on such contracts and ensur
.ing that task orders are issued on a competi
tive basis when required under subsection 
(d)(2). The task order ombudsman shall be a 
senior agency official who is independent of 
the contracting officer for the contracts and 
may be the agency's competition advocate. ". 

(b) CLERICAL AMENDMENT.- The table of 
contents in the first section is amended by 
inserting after the item relating to section 
303G the following new item: 
" Sec. 303H. Task and delivery order con

tracts." . 

Subpart B-Planning, Solicitation, 
Evaluation, and Award 

SEC. 1061. SOLICITATION, EVALUATION, AND 
AWARD. 

(a) CONTENT OF SOLICITATION.-Section 
303A of the Federal Property and Adminis
trative Services Act of 1949 (41 U.S.C. 253a) is 
amended-

( I) in subsection (b)(l)(A)-
(A) by inserting " and significant subfac

tors" after " all significant factors" ; and 
(B) by striking out " (including price)" and 

inserting " (including cost or price, cost-re
lated or price-related factors and subfactors, 
and noncost-related or nonprice-related fac
tors and subfactors)"; 

(2) in subsection (b)(l)(B), by inserting 
" and subfactors" after " factors" ; 

(3) in subsection (b)(2)(B), by striking out 
clause (i) and inserting in lieu thereof the 
following : 

" (i) either a statement that the proposals 
are intended to be evaluated with, and award 
made after, discussions with the offerors. or 
a statement that the proposals are intended 
to be evaluated, and award made, without 
discussions with the offerors (other than dis
cussions conducted for the purpose of minor 
clarification) unless discussions are deter
mined to be necessary; and" ; and 

(4) by adding at the end the following new 
subsection: 

" (c)(l) In prescribing the evaluation fac
tors to be included in each solicitation for 
competitive proposals, an agency head-

" (A) shall clearly establish the relative im
portance assigned to the evaluation factors 
and subfactors, including the quality of the 
product or services to be provided (including 
technical capability, management capabil
ity, and prior experience of the offeror) ; 

" (B) shall include cost or price to the Gov
ernment as an evaluation factor that must 
be considered in the evaluation of proposals; 
and 

" (C) shall disclose to offerors whether all 
evaluation factors other than price or cost. 
when combined, are-

"(i) significantly more important than 
price or cost; 

" (ii) approximately equal in importance to 
price or cost; or 

" (iii) significantly less important than 
price or cost. 

" (2) Nothing in this subsection prohibits 
an agency from-

" (A) providing additional information in a 
solicitation, including numeric weights for 
all evaluation factors; or 

" (B) stating in a solicitation that award 
will be made to the offeror that meets the 
solicitation's mandatory requirements at the 
lowest price or cost.". 

(b) EVALUATION AND AWARD.-Section 303B 
of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 253b) is amend
ed-

(1) in subsection (a) , by inserting " . and 
l!I-Ward a contract," after " competitive pro
posals"; 

(2) in subsection (c). by inserting " in ac
cordance with subsection (a)" in the second 
sentence after " shall evaluate the bids" ; and 

(3) in subsection (d)-
(A) by striking out paragraph (1) and in

serting in lieu thereof the following: 
" (1) An agency head shall evaluate com

petitive proposals in accordance with sub
section (a) and may award a contract-

" (A) after discussions with the offerors, 
provided that written or oral discussions 
have been conducted with all responsible 
offerors who submit proposals within the 
competitive range; or 

" (B) based on the proposals received and 
without discussions with the offerors (other 
than discussions conducted for the purpose 
of minor clarification), provided that, as re
quired by section 303A(b)(2)(B)(i), the solici
tation included a statement that proposals 
are intended to be evaluated, and award 
made, without discussions, unless discus
sions are determined to be necessary ." ; and 

(B) by striking out paragraphs (2) and (3) 
and by redesignating paragraph (4) as para
graph (2). 

(C) APPLICABILITY.-
(!) IN GENERAL.-Except as provided in 

paragraph (2), the amendments made by this 
section shall apply to-

(A) solicitations for sealed bids or competi
tive proposals issued after the end of the 180-
day period beginning on the date of the en
actment of this Act; and 

(B) contracts awarded pursuant to those 
solicitations. 

(2) AUTHORITY TO APPLY AMENDMENTS 
EARLY.-The head of an executive agency 
may apply the amendments made by this 
section to solicitations issued before the end 
of the period referred to in paragraph (1). 
The head of the executive agency shall pub
lish in the Federal Register notice of any 
such earlier date of application at least 10 
days before that date. 
SEC. 1062. SOLICITATION PROVISION REGARDING 

EVALUATION OF PURCHASE OP
TIONS. 

Section 303A of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253a), as amended by section 1061(a)(4). 
is further amended by adding at the end the 
following new subsection: 

" (d) An agency head, in issuing a solicita
tion for a contract to be awarded using 
sealed bid procedures, may not include in 
such solicitation a clause providing for the 
evaluation of prices under the contract for 
options to purchase addi tiona! supplies or 
services under the contract unless the agen
cy head has determined that there is a rea
sonable likelihood that the options will be 
exercised.' ' . 
SEC. 1063. PROMPT NOTICE OF AWARD. 

(a) SEALED BID PROCEDURES.-Subsection 
(c) of section 303B of the Federal Property 
and Administrative Services Act of 1949 (41 
U.S.C. 253b) is amended by adding at the end 
the following: " Within 3 days after the date 
of contract award, the agency head shall no
tify offerors not awarded the contract that 
the contract has been awarded.". 

(b) COMPETITIVE PROPOSALS PROCEDURES.
Paragraph (2) of section 303B(d) of the Fed
eral Property and Administrative Services 
Act of 1949 (41 U.S.C. 253b(d)) , as redesignated 
by section 1061(b)(3)(B). is amended in the 
second sentence by striking out " shall 
promptly notify" and inserting in lieu there
of ", within 3 days after the date of contract 
award, shall notify" . 
SEC. 1064. POST-AWARD DEBRIEFINGS. 

Section 303B of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253b) is amended-

(!) by redesignating subsections (e) and (f) 
as subsections (f) and (g), respectively; and 

(2) by inserting after subsection (d) the fol
lowing new subsection (e): 

" (e)(l) When a contract is awarded by an 
executive agency on the basis of competitive 
proposals, an unsuccessful offeror. upon writ
ten request received by the executive agency 
within 7 days after the date of . contract 
award, shall be debriefed and furnished the 
basis for the selection decision and contract 
award . An employee of the executive agency 
shall debrief the offeror within 7 days after 
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receipt of the request by the executive agen
cy. 

"(2) The debriefing shall provide the 
offeror with-

"(A) the executive agency's evaluation of 
the significant weak or deficient factors in 
the offeror's offer; 

"(B) the overall evaluated cost of the offer 
of the contractor awarded the contract and 
the overall evaluated cost of the offer of the 
debriefed offeror; 

"(C) the overall ranking of all offers and 
the total technical and cost scores of all of
fers; 

"(D) a summary of the rationale for the 
award; 

"(E) in the case of a proposal that incor
porates equipment that is a commercial 
item, the make and model of the item incor
porated in the offer of the contractor award
ed the contract; and 

"(F) reasonable responses to questions 
posed by the debriefed offeror as to whether 
source selection procedures set forth in the 
solicitation, applicable regulations, and 
other applicable authorities were followed by 
the executive agency. 

"(3) The debriefing may not include point
by-point comparisons of the debriefed 
offeror's offer with other offers and may not 
disclose any information that is exempt from 
disclosure under section 552 of title 5, United 
States Code, including information relating 
to-

"(A) trade secrets; 
"(B) privileged or confidential manufactur

ing processes and techniques; and 
"(C) commercial and financial information 

that is privileged or confidential, including 
cost breakdowns, profit, indirect cost rates, 
and similar information. 

"(4) Each solicitation for competitive pro
posals shall include a statement that infor
mation described in paragraph (2) may be 
disclosed in post-award debriefings. 

"(5) If, within one year after the date of 
the contract award and as a result of a suc
cessful procurement protest or otherwise, 
the executive agency seeks to fulfill the re
quirement under the contract either on the 
basis of a new solicitation of offers or on the 
basis of the best and final offers considered 
in the awarding of that contract, the agency 
head shall provide each such offeror with-

"(A) all information provided in 
debriefings under this paragraph regarding 
the offer of the contractor awarded the con
tract; and 

"(B) all comparable information with re
spect to the original offerors. 

"(6) The contracting officer shall include a 
summary of the debriefing in the contract 
file.". 
SEC. 1065. PROTEST FILE. 

Section 303B of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253b), as amended by section 1064(1), is 
further amended by adding at the end the 
following: 

"(h)(l) If, in the case of a solicitation for a 
contract issued by, or an award or proposed 
award of a contract by, an agency head, a 
protest is filed pursuant to the procedures in 
subchapter V of chapter 35 of title 31, United 
States Code, and an actual or prospective 
offeror so requests, a file of the protest shall 
be established by the contracting activity 
and reasonable access shall be provided to 
actual or prospective offerors. 

"(2) Information exempt from disclosure 
under the section 552 of title 5, United States 
Code, may be redacted in a file established 
pursuant to paragraph (1) unless an applica
ble protective order provides otherwise. 
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"(3) Regulations implementing this sub
section shall be consistent with the regula
tions regarding the preparation and submis
sion of an agency's protest file (the so-called 
'rule 4 file') for protests to the General Serv
ices Board of Contract Appeals under the 
Contract Disputes Act of 1978 (41 U.S.C. 601 
et seq.).". 
SEC. 1066. AWARD OF COSTS AND FEES IN AGEN

CY SETTLEMENT OF PROTESTS. 
Section 303B of the Federal Property and 

Administrative Services Act of 1949 (41 
U.S.C. 253b), as amended by section 1066, is 
further amended by adding at the end the 
following new subsection: 

"(i) If, in connection with a protest, an 
agency head determines that a solicitation, 
proposed award, or award does not satisfy 
the requirements of law or regulation, the 
agency head may take any action set out in 
subparagraphs (A) through (F) of section 
3554(b)(l) of title 31, United States Code.". 

Subpart C-Kinds of Contracts 
SEC. 1071. AGENCY HEAD DETERMINATION RE

GARDING USE OF COST TYPE OR IN
CENTIVE CONTRACT. 

Section 304(b) of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 254(b)) is amended by striking out the 
second sentence. 

PART III-ACQUISITIONS GENERALLY 
SEC. 1091. REPEAL OF REQUIREMENT FOR AN

NUAL REPORT ON COMPETITION. 
Section 23 of the Office of Federal Procure

ment Policy Act (41 U.S.C. 419) is repealed. 
Subtitle B-Truth in Negotiations 

PART I-ARMED SERVICES ACQUISITIONS 
SEC. 1201. STABILIZATION OF DOLLAR THRESH

OLD OF APPLICABILITY. 
Section 2300a(a)(l)(A) of title 10, United 

States Code, is amended-
(1) in clause (i), by striking out "and before 

January 1, 1996,"; and 
(2) in clause (ii). by striking out "or after 

December 31, 1995,". 
SEC. 1202. EXCEPTIONS TO COST OR PRICING 

DATA REQUIREMENTS. 
Section 2306a(b) of title 10, United States 

Code, is amended to read as follows: 
"(b) EXCEPTIONS.-(!) This section need not 

be applied to a contract or subcontract-
"(A) for which the price agreed upon is 

based on-
"(i) adequate price competition; 
"(ii) established catalog or market prices 

of commercial items or of services regularly 
used for other than Government purposes, as 
the case may be, that are sold in substantial 
quantities to the general public; or 

"(iii) prices set by law or regulation; or 
"(B) in an exceptional case when the head 

of the agency dE;ltermines that the require
ments of this section may be waived and 
states in writing the reasons for such deter
mination. 

"(2) This section need not be applied to a 
modification of a contract or subcontract 
if-

"(A) the contract or subcontract being 
modified is one to which this section need 
not be applied by reason of clause (i) or (ii) 
of paragraph (l)(A); and 

"(B) the modification would not change 
the contract or subcontract, as the case may 
be, from a contract or subcontract for the 
acquisition of a commercial item to a con
tract or subcontract for the acquisition of a 
noncommercial item.''. 
SEC. 1203. LIMITATION ON AUTHORITY TO RE

QUIRE A SUBMISSION NOT OTHER
WISE REQUIRED. 

Section 2306a(c) of title 10, United States 
Code, is amended by striking out "by sub-

section (a), such data may nevertheless be 
required to be submitted by the head of the 
agency if" and inserting in lieu thereof "by 
reason of subsection (b), submission of such 
data may not be required unless". 
SEC. 1204. ADDITIONAL SPECIAL RULES FOR 

COMMERCIAL ITEMS. 
Section 2306a of title 10, United States 

Code, is amended-
(1) by redesignating subsections (d), (e), (f), 

and (g) as subsections (e), (f), (g), and (i), re
spectively; and 

(2) by inserting after subsection (c) the fol
lowing new subsection (d): 

"(d) ADDITIONAL EXCEPTION PROVISIONS RE
GARDING COMMERCIAL ITEMS.-(1) To the max
imum extent practicable, the head of an 
agency shall-

"(A) conduct procurements of commercial 
items on a competitive basis; and 

"(B) exercise the authority provided in 
subsection (b)(1)(A) to exempt the contracts 
and subcontracts under such procurements 
from the requirements of subsection (a). 

"(2) In any case in which it is not prac
ticable to conduct a procurement of a com
mercial i tern on a competitive basis and the 
procurement is not covered by an exception 
in subsection (b), the contracting officer 
may nonetheless exempt a contract or sub
contract under the procurement from there
quirements of subsection (a) if-

"(A) in accordance with regulations imple
menting this paragraph, the offeror, contrac
tor, or subcontractor, as the case may be, 
provides the contracting officer with infor
mation on the price charged by such offeror, 
contractor, or subcontractor for the same or 
similar products in the commercial market
place; and 

"(B) the contracting officer determines in 
writing that the information provided is ade
quate for evaluating the reasonableness of 
the price of the contract or subcontract. 

"(3)(A) The Government shall be entitled 
to a reduction in price and the return of any 
overpayment, with interest, if an offeror, 
contractor, or subcontractor provides mate
rially inaccurate or misleading information 
to the contracting officer pursuant to para
graph (2). 

"(B) Nothing in subparagraph (A) is in
tended to preclude the head of an agency 
from negotiating any contract clause that 
provides additional price adjustment author
ity for the protection of the Government's 
interest in specific types of contracts, in
cluding multiple ordering agreements. 

"(4)(A) The head of an agency shall have 
the right to examine all information pro
vided by an offeror, contractor, or sub
contractor pursuant to paragraph (2) and all 
books and records of such offeror, contrac
tor, or subcontractor that directly relate to 
such information in order to determine 
whether such information is materially inac
curate or misleading. 

"(B) The right under subparagraph (A) 
shall expire 3 years after the date of award of 
the contract, or 3 years after the date of the 
modification of the contract, with respect to 
which the information was provided.". 
SEC. 1205. RIGHT OF UNITED STATES TO EXAM

INE CONTRACTOR RECORDS. 
Section 2306a of title 10, United States 

Code, is amended by striking out subsection 
<{O. as redesignated by sect.ion 1204(1), and in
serting in lieu thereof the following: 

"(g) RIGHT OF UNITED STAl'ES To EXAMINE 
CONTRACTOR RECORDS.-For the purpose of 
evaluating the accuracy, completeness, and 
currency ot; cost or pricing data required to 
be submitted by this section, the head of an 
agency shall have the rights provided by sec
tion 2313 of this title.". 



26222 CONGRESSIONAL RECORD-SENATE October 26, 1993 
SEC. 1206. REQUIRED REGULATIONS. 

Section 2306a of title 10, United States 
Code, as amended by sections 1204 and 1205, is 
further amended by inserting after sub
section (g) the following new subsection: 

" (h) REQUIRED REGULATIONS.-(1) The Sec
retary of Defense shall prescribe regulations 
identifying the type of procurements for 
which contracting officers should consider 
requiring the submission of certified cost or 
pricing data under this section. 

" (2) The Secretary also shall prescribe reg
ulations concerning the types .of information 
that offerors must submit for a contracting 
officer to consider in determining whether 
the price of a procurement to the Govern
ment is fair and reasonable when certified 
cost or pricing data are not required to be 
submitted under this section because the 
price of the procurement to the United 
States is not expected to exceed $500,000. 
Such information, at a minimum, shall in
clude appropriate information on the prices 
at which such offeror has previously sold the 
same or similar products.". 
SEC. 1207. CONSISTENCY OF TIME REFERENCES. 

Section 2306a of title 10, United States 
Code, as amended by section 1204, is further 
amended-

(1) in subparagraphs (A)(ii) and (B)(ii) of 
subsection (e)(4), by inserting " or, if applica
ble consistent with paragraph (1)(B), another 
date agreed upon between the parties" after 
" (or price of the modification)" ; and 

(2) in subsection (i), by inserting " or, if ap
plicable consistent with subsection (d)(1)(B), 
another date agreed upon between the par
ties" after " (or the price of a contract modi
fication)" . 
SEC. 1208. REPEAL OF SUPERSEDED PROVISION. 

Subsection (c) of section 803 of Public Law 
101-510 oo u.s.a. 2306a note) is repealed. 

PART II-CIVILIAN AGENCY 
ACQUISITIONS 

SEC. 1251. REVISION OF CIVILIAN AGENCY PROVI
SIONS TO ENSURE UNIFORM TREAT
MENT OF COST OR PRICING DATA. 

(a) IN GENERAL.-Title III of the Federal 
Property and Administrative Services Act of 
1949 (41 u .s.a. 251 et seq.) is amended-

(1) in section 304, by striking out sub
section (d); and 

(2) by inserting after section 304 the follow
ing new section: 

"COST OR PRICING DATA: TRUTH IN 
NEGOTIATIONS 

" SEC. 304A. (a) REQUIRED COST OR PRICING 
DATA AND CERTIFICATION.-(1) An agency 
head shall require offerors, contractors, and 
subcontractors to make cost or pricing data 
available as follows: 

" (A) An offeror for a prime contract under 
this title to be entered into using procedures 
other than sealed-bid procedures shall be re
quired to submit cost or pricing data before 
the award of a contract if-

" (i) in the case of a prime contract entered 
into after the date of the enactment of the 
Federal Acquisition Streamlining Act of 
1993, the price of the contract to the United 
States is expected to exceed $500,000; and 

" (ii) in the case of a prime contract en
tered into on or before the date of the enact
ment of the Federal Acquisition Streamlin
ing Act of 1993, the price of the contract to 
the United States is expected to exceed 
$100,000. 

" (B) The contractor for a prime contract 
under this chapter shall be required to sub
mit cost or pricing data before the pricing of 
a change or modification to the contract if-

" (i) in the case of a change or modification 
made to a prime contract referred to in sub-

paragraph (A)(i), the price adjustment is ex
pected to exceed $500,000; 

" (ii) in the case of a change or modifica
tion made to a prime contract that was en
tered into on or before the date of the enact
ment of the Federal Acquisition Streamlin
ing Act of 1993, and that has been modified 
pursuant to paragraph (6), the price adjust
ment is expected to exceed $500,000; and 

" (iii) in the case of a change or modifica
tion not covered by clause (i) or (ii) , the 
price adjustment is expected to exceed 
$100,000. 

" (C) An offeror for a subcontract (at any 
tier) of a contract under this title shall be 
required to submit cost or pricing data be
fore the award of the subcontract if the 
prime contractor and each higher-tier sub
contractor have been required to make avail
able cost or pricing data under this section 
and-

" (i) in the case of a subcontract under a 
prime contract referred to in subparagraph 
(A)(i), the price of the subcontract is ex
pected to exceed $500,000; 

" (ii) in the case of a subcontract entered 
into under a prime contract that was entered 
into on or before the date of the enactment 
of the Federal Acquisition Streamlining Act 
of 1993, and that has been modified pursuant 
to paragraph (6), the price of the subcontract 
is expected to exceed $500,000; and 

" (iii) in the case of a subcontract not cov
ered by clause (i) or (ii), the price of the sub
contract is expected to exceed $100,000. 

" (D) The subcontractor for a subcontract 
covered by subparagraph (C) shall be re
quired to submit cost or pricing data before 
the pricing of a change or modification to 
the subcontract if-

"(i) in the case of a change or modification 
to a subcontract referred to in subparagraph 
(C)(i) or (C)(ii), the price adjustment is ex
pected to exceed $500,000; and 

"(ii) in the case of a change or modifica
tion to a subcontract referred to in subpara
graph (C)(iii), the price adjustment is ex
pected to exceed $100,000. 

" (2) A person required, as an offeror, con
tractor, or subcontractor, to submit cost or 
pricing data under paragraph (1 ) (or required 
by the agency head concerned to submit such 
data under subsection (c)) shall be required 
to certify that, to the best of the person's 
knowledge and belief, the cost or pricing 
data submitted are accurate , complete, and 
current. 

" (3! Cost or pricing data required to be 
submitted under paragraph (1) (or under sub
section (c)) , and a certification required to 
be submitted under paragraph (2) , shall be 
submitted-

" (A) in the case of a submission by a prime 
contractor (or an offeror for a prime con
tract), to the contracting officer for the con
tract (or to a designated representative of 
the contracting officer); or 

" (B) in the case of a submission by a sub
contractor (or an offeror for a subcontract) , 
to the prime contractor. 

"(4) Except as provided under subsection 
(b), this section applies to contracts entered 
into by an agency head on behalf of a foreign 
government. 

"(5) For purposes of paragraph (1)(0) , a 
contractor or subcontractor granted a waiv
er under subsection (b)(2) shall be considered 
as having been required to make available 
cost or pricing data under this section. 

" (6)(A) Upon the request of a contractor 
that was required to submit cost or pricing 
data under paragraph (1) in connection with 
a prime contract entered into on or before 
the date of the enactment of the Federal Ac-

quisition Streamlining Act of 1993, the agen
cy head that entered into such contract shall 
modify the contract to reflect subparagraphs 
(B)(ii) and (C)(ii) of paragraph (1) . All such 
modifications shall be made without requir
ing consideration. 

" (B) An agency head is not required to 
modify a contract under subparagraph (A) if 
that agency head determines that the sub
mission of cost or pricing data with respect 
to that contract should be required under 
subsection (c). 

" (b) EXCEPTIONS.-(1) This section need not 
be applied to a contract or subcontract

" (A) for which the price agreed upon is 
based on-

" (i) adequate price competition; 
" (ii) established catalog or market prices 

of commercial items or of services regularly 
used for other than Government purposes, as 
the case may be, that are sold in substantial 
quantities to the general public; or 

" (iii) prices set by law or regulation; or 
"(B) in an exceptional case when the agen

cy head determines that the requirements of 
this section may be waived and states in 
writing the reasons for such determination. 

" (2) This section need not be applied to a 
modification of a contract or subcontract 
if-

" (A) the contract or subcontract being 
modified is one to which this section need 
not be applied by reason of clause (i) or (ii) 
of paragraph (1)(A); and 

" (B) the modification would not change 
the contract or subcontract, as the case may 
be , from a contract or subcontract for the 
acquisition of a commercial item to a con
tract or subcontract for the acquisition of a 
noncommercial item. 

" (c) AUTHORITY To REQUIRE COST OR PRIC
ING DATA.-When cost or pricing data are not 
required to be submitted by reason of sub
section (b), submission of such data may not 
be required unless the agency head deter
mines that such data are necessary for the 
evaluation by the agency of the reasonable
ness of the price of the contract or sub
contract. In any case in which the agency 
head requires such data to be submitted 
under this subsection, the agency head shall 
document in writing the reasons for such re
quirement. 

" (d) ADDITIONAL EXCEPTION PROVISIONS RE
GARDING COMMERCIAL ITEMS.-(1) To the max
imum extent practicable, an agency head 
shall-

" (A) conduct procurements of commercial 
items on a competitive basis; and 

" (B) exercise the authority provided in 
subsection (b)(1)(A) to exempt the contracts 
and subcontracts under such procurements 
from the requirements of subsection (a). 

" (2) In any case in which it is not prac
ticable to conduct a procurement of a com
mercial item on a competitive basis and the 
procurement is not covered by an exception 
in subsection (b) , the contracting officer 
may nonetheless exempt a contract or sub
contract under the procurement from the re
quirements of subsection (a) if-

" (A) in accordance with regulations imple
menting this paragraph, the offeror, contrac
tor, or subcontractor, as the case may be, 
provides the contracting officer with infor
mation on the price charged by such offeror, 
contractor, or subcontractor for the same or 
similar products in the commercial market
place; and 

" (B) the contracting officer determines in 
writing that the information provided is ade
quate for evaluating the reasonableness of 
the price of the contract or subcontract. 

"(3)(A) The Government shall be entitled 
to a reduction in price and the return of any 



October 26, 1993 CONGRESSIONAL RECORD-SENATE 26223 
overpayment, with interest, if an offeror, 
contractor, or subcontractor provides mate
rially inaccurate or misleading information 
to the contracting officer pursuant to para
graph (2). 

"(B) Nothing in subparagraph (A) is in
tended to preclude an agency head from ne
gotiating any contract clause that provides 
additional price adjustment authority for 
the protection of the Government's interest 
in specific types of contracts, including mul
tiple ordering agreements. 

" (4)(A) An agency head shall have the right 
to examine all information provided by an 
offeror, contractor, or subcontractor pursu
ant to paragraph (2) and all books and 
records of such offeror, contractor, or sub
contractor that directly relate to such infor
mation in order to determine whether such 
information is materially inaccurate or mis
leading. 

"(B) The right under subparagraph (A) 
shall expire 3 years after the date of award of 
the contract, or 3 years after the date of the 
modification of the contract, with respect to 
which the information was provided. 

" (e) PRICE REDUCTIONS FOR DEFECTIVE COST 
OR PRICING DATA.-(1)(A) A prime contract 
(or change or modification to a prime con
tract) under which a certificate under sub
section (a)(2) is required shall contain a pro
vision that the price of the contract to the 
United States, including profit or fee, shall 
be adjusted to exclude any significant 
amount by which it may be determined by 
the agency head that such price was in
creased because the contractor (or any sub
contractor required to make available such a 
certificate) submitted defective cost or pric
ing data. 

"(B) For the purposes of this section, de
fective cost or pricing data are cost or pric
ing data which, as of the date of agreement 
on the price of the contract (or another date 
agreed upon between the parties), were inac
curate, incomplete, or noncurrent. If for pur
poses of the preceding sentence the parties 
agree upon a date other than the date of 
agreement on the price of the contract, the 
date agreed upon by the parties shall be as 
close to the date of agreement on the price of 
the contract as is practicable. 

" (2) In determining for purposes of a con
tract price adjustment under a contract pro
vision required by paragraph (1) whether, 
and to what extent, a contract price was in
creased because the contractor (or a sub
contractor) submitted defective cost or pric
ing data, it shall be a defense that the Unit
ed States did not rely on the defective data 
submitted by the contrac.tor or subcontrac
tor. 

" (3) It is not a defense to an adjustment of 
the price of a contract under a contract pro
vision required by paragraph (1) that-

"(A) the price of the contract would not 
have been modified even if accurate, com
plete, and current cost or pricing data had 
been submitted by the contractor or sub
contractor because the contractor or sub
contractor-

" (i) was the sole source of the property or 
services procured; or 

"(ii) otherwise was in a superior bargain
ing position with respect to the property or 
services procured; 

" (B) the contracting officer should have 
known that the cost and pricing data in issue 
were defective even though the contractor or 
subcontractor took no affirmative action to 
bring the character of the data to the atten
tion of the contracting officer; 

" (C) the contract was based on an agree
ment between the contractor and the United 

States about the total cost of the contract 
and there was no agreement about the cost 
of each item procured under such contract; 
or 

"(D) the prime contractor or subcontractor 
did not submit a certification of cost and 
pricing data relating to the contract as re
quired under subsection (a)(2). 

"(4)(A) A contractor shall be allowed to 
offset an amount against the amount of a 
contract price adjustment under a contract 
provision required by paragraph (1) if-

" (i) the contractor certifies to the con
tracting officer (or to a designated rep
resentative of the contracting officer) that, 
to the best of the contractor's knowledge 
and belief, the contractor is entitled to the 
offset; and 

" (ii) the contractor proves that the cost or 
pricing data were available before the date of 
agreement on the price of the contract (or 
price of the modification), or, if applicable 
consistent with paragraph (1)(B), another 
date agreed upon between the parties, and 
that the data were not submitted as specified 
in subsection (a)(3) before such date. 

"(B) A contractor shall not be allowed to 
offset an amount otherwise authorized to be 
offset under subparagraph (A) if-

" (i) the certification under subsection 
(a)(2) with respect to the cost or pricing data 
involved was known to be false when signed; 
or 

" (ii) the United States proves that, had the 
cost or pricing data referred to in subpara
graph (A)(ii) been submitted to the United 
States before the date of agreement on the 
price of the contract (or price of the modi
fication) or, if applicable under paragraph 
(1)(B), another date agreed upon between the 
parties, the submission of such cost or pric
ing data would not have resulted in an in
crease in that price in the amount to be off
set. 

" (f) INTEREST AND PENALTIES FOR CERTAIN 
OVERPAYMENTS.-(1) If the United States 
makes an overpayment to a contractor under 
a contract with an executive agency subject 
to this section and the overpayment was due 
to the submission by the contractor of defec
tive cost or pricing data, the contractor 
shall be liable to the United States-

" (A) for interest on the amount of such 
overpayment, to be computed-

" (i) for the period beginning on the date 
the overpayment was made to the contractor 
and ending on the date the contractor repays 
the amount of such overpayment to the 
United States; and 

"(ii) at the current rate prescribed by the 
Secretary of the Treasury under section 6621 
of the Internal Revenue Code of 1986; and 

" (B) if the submission of such defective 
data was a knowing submission, for an addi
tional amount equal to the amount of the 
overpayment. 

" (2) Any liability under this subsection of 
a contractor that submits cost or pricing 
data but refuses to submit the certification 
required by subsection (a)(2) with respect to 
the cost or pricing data shall not be affected 
by the refusal to submit such certification. 

" (g) RIGHT OF UNITED STATES TO EXAMINE 
CONTRACTOR RECORDS.-For the purpose of 
evaluating the accuracy, completeness, and 
currency oi cost or pricing data required to 
be submitted by this section, the head of an 
agency shall have the rights provided by sec
tion 304B(a)(2). 

"(h) REQUIRED REGULATIONS.-(1) The head 
of each executive agency shall prescribe reg
ulations identifying the type of procure
ments for which contracting officers of that 
executive agency should consider requiring 

the submission of certified cost or pricing 
data under this section. 

·'(2) The agency head also shall prescribe 
regulations concerning the types of informa
tion that offerors must submit for a con
tracting officer to consider in determining 
whether the price of a procurement to the 
Government is fair and reasonable when cer
tified cost or pricing data are not required to 
be submitted under this section because the 
price of the procurement to the United 
States is not expected to exceed $500,000. 
Such information, at a minimum, shall in
clude appropriate information on the prices 
at which such offeror has previously sold the 
same or similar products. 

" (i) COST OR PRICING DATA DEFINED.-In 
this section, the term 'cost or pricing data' 
means all facts that, as of the date of agree
ment on the price of a contract (or the price 
of a contract modification) or, if applicable 
consistent with subsection (e)(l)(B), another 
date agreed upon between the parties, a pru
dent buyer or seller would reasonably expect 
to affect price negotiations significantly. 
Such terms does not include information 
that is judgmental, but does include the fac
tual information from which a judgment was 
derived. ". 

(b) TABLE OF CONTENTS.-The table of con
tents in the first section of such Act is 
amended by inserting after the item relating 
to section 2304 the following: 
" Sec. 304A. Cost or pricing data: truth in ne

gotiations.". 
SEC. 1252. REPEAL OF OBSOLETE PROVISION. 

(a) REPEAL.-Section 303E of the Federal 
Property and Administrative Services Act of 
1949 (41 U.S.C . 253e) is repealed. 

(b) CLERICAL AMENDMENT.- The table of 
contents in the first section of such Act is 
amended by striking out the item relating to 
section 303E. 

Subtitle C-Research and Development 
SEC. 1301. DELEGATION OF CONTRACTING AU· 

THORITY. 
Section 2356 of title 10, United States Code, 

is amended to read as follows: 
"§ 2356. Contracts: delegations 

" (a) AUTHORITY.- The Secretary of a mili
tary department may delegate any authority 
under section 1584, 2353, or 2354 of this title 
to-

" (1) the Under Secretary of his depart
ment; 

" (2) an Assistant Secretary of his depart
ment; 

"(3) a Deputy Assistant Secretary of his 
department; or 

"(4) except as provided in subsection (b), 
the chief, and one assist~nt to the chief, of 
any technical service, bureau, or office. 

" (b) LIMITATION.-The authority of the 
Secretary of a military department under 
section 2353(b)(3) of this title may not be del
egated to a person described in subsection 
(a)(4).". 
SEC. 1302. RESEARCH PROJECTS. 

(a) AUTHORITY TO CONDUCT BASIC, AD
VANCED, AND APPLIED RESEARCH.-Section 
2358 of title 10, United States Code, is amend
ed to read as follows : 
"§ 2358. Research projects 

" (a) AUTHORITY.-The Secretary of Defense 
or the Secretary of a military department 
may engage in basic, advanced, and applied 
research and development projects that--

"(1) are necessary to the responsibilities of 
such Secretary's department in the field of 
basic, advanced, and applied research and de
velopment; and 

"(2) either-
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" (A) relate to weapons systems and other · 

military needs; or 
" (B) are of potential interest to such de

partment. 
' ·(b) AUTHORIZED MEANS.- The Secretary of 

Defense or the Secretary of a military de
partment may perform research and develop
ment projects-

" (!)by contract, cooperative agreement, or 
other transaction with, or by grant to, edu
cational or research institutions, private 
businesses, or other agencies of the United 
States; 

" (2) by using employees and consultants of 
the Department of Defense ; or 

"(3) through one or more of the military 
departments. 

"( C) REQUIREMENT OF POTENTIAL MILITARY 
INTEREST.-Funds appropriated to the De
partment of Defense or to a military depart
ment may not be used to finance any re
search project or study unless the project or 
study is, in the opinion of the Secretary of 
Defense or the Secretary of that military de
partment, respectively, of potential interest 
to the Department of Defense or to such 
military department, respectively. " . 

(b) AUTHORITY RELATED TO ADVANCED RE
SEARCH PROJECTS.-

(1) REPEAL OF REDUNDANT AUTHORITY.-Sec
tion 2371 of such title is amended-

( A) by striking out subsection (a); 
(B) by redesignating subsections (b), (c), 

(d), (e), (f), and (g) as subsections (a), (b), (c), 
(d), (e), and (f), respectively; 

(C) in subsection (a), as so redesignated
(i) in paragraph (1 ), by striking out " sub

section (a)'' and inserting in lieu thereof 
" section 2358 of this title"; and 

(ii) in paragraph (2), by striking out " sub
section (e)" and inserting in lieu thereof 
"subsection (d)"; and 

(D) in subsection (e), as redesignated by 
subparagraph (B}--

(i) in paragraph (4), by striking out " sub
section (b)" and inserting in lieu thereof 
"subsection (a)"; and 

(ii) in paragraph (5), by striking out " sub
section (e)" and inserting in lieu thereof 
"subsection (d)". 

(2) CONSISTENCY OF TERMINOLOGY.-Such 
section, as amended by paragraph (1), is fur
ther amended-

(A) in subsection (c)(1), by inserting "and 
development" after ·'research" both places it 
appears; 

(B) in subsections (d) and (e)(3), by striking 
out " advanced research" and inserting in 
lieu thereof " research and development"; 
and 

(C) in subsection (e)(1), by striking out 
" advanced research is" and inserting in lieu 
thereof " research and development are" . 

(C) REDUNDANT AND OBSOLETE AUTHORITY 
FOR THE ARMY.-

(1) REPEAL.-Section 4503 of title 10, United 
States Code, is repealed. 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 431 of 
such title is amended by striking out the 
item relating to section 4503. 

(d) REDUNDANT AND OBSOLETE AUTHORITY 
FOR THE AIR FORCE.-

(1) REPEAL.-Section 9503 of title 10, United 
States Code, is repealed. 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 931 of 
such title is amended by striking out the 
item relating to section 9503. 
SEC. 1303. ELIMINATION OF INFLEXIBLE TERMI

NOLOGY REGARDING COORDINA· 
TION AND COMMUNICATION OF DE· 
FENSE RESEARCH ACTIVITIES. 

Section 2364 of title 10, United States Code, 
is amended-

(1) in subsection (b)(5), by striking out 
" milestone 0, milestone 1, and milestone 2 
decisions" and inserting in lieu thereof ·'ac
quisition program decisions"; and 

(2) in subsection (c), by striking out para
graphs (2), (3), and (4) and inserting in lieu 
thereof the following: 

"(2) The term 'acquisition program deci
sions ' has the meaning given such term in 
regulations prescribed by the Secretary of 
Defense for the purposes of this section. ". 

Subtitle D-Procurement Protests 
PART I-PROTESTS TO THE 
COMPTROLLER GENERAL 

SEC. 1401. REVIEW OF PROTESTS AND EFFECT ON 
CONTRACTS PENDING DECISION. 

(a) PERIODS FOR CERTAIN ACTIONS.-Section 
3553 of title 31, United States Code , is amend
ed-

(1) in subsection (b}--
(A) in paragraph (1), by striking out " one 

working day of" and inserting in lieu thereof 
" one day after"; and 

(B) in paragraph (2}--
(i) in subparagraph (A), by striking out " 25 

working days from " and inserting in lieu 
thereof ''25 days after''; and 

(ii) in subparagraph (C), by striking out " 10 
working days from " and inserting in lieu 
thereof " 25 days after"; and 

(2) in subsection (c)(3), by striking out 
" thereafter" and inserting in lieu thereof 
" after the making of such finding". 

(b) REFERENCE TO HEAD OF CONTRACTING 
ACTIVITY.-Subsections (c)(2) and (e) of such 
section are amended by striking out " head of 
the procuring activity" and inserting in lieu 
thereof " head of the contracting activity". 

(C) SUSPENSION OF PERFORMANCE.-Sub
section (d) of such section is amended to read 
as follows: 

"(d)(l) A contractor awarded a Federal 
agency contract may, during the period de
scribed in paragraph (5), begin performance 
of the contract and engage in any related ac
tivities that result in obligations being in
curred by the United States under the con
tract upon receipt from the contracting offi
cer responsible for the award of the contract 
of an authorization to proceed with perform
ance of the contract. 

"(2) The contracting officer may withhold 
an authorization to proceed with perform
ance of the contract during the period de
scribed in paragraph (5) if the contracting of
ficer determines in writing that-

" (A) a protest is likely to be filed; and 
"(B) the immediate performance of the 

contract is not in the best interests of the 
United States. 

"(3) Unless the contracting officer makes 
the determinations described in paragraph 
(2), performance of the contract may be au
thorized in the written notice of award 
transmitted to the contractor pursuant to 
paragraph (3) or (4)(B) of section 2305(b) of 
title 10 or subsection (c) or (d)(2) of section 
303B of the Federal Property and Adminis
trative Services Act of 1949 (41 U.S.C . 253b), 
as the case may be. 

" (4)(A) If the Federal agency awarding the 
contract receives notice of a protest in ac
cordance with this section during the period 
described in paragraph (5}--

" (i) the contracting officer may not au
thorize performance of the contract to begin 
while the protest is pending; or 

"(ii) if contract performance was author
ized in accordance with paragraph (2) before 
receipt of the notice, the contracting officer 
shall immediately direct the contractor to 
cease performance under the contract and to 
suspend any related activities that may re
sult in additional obligations being incurred 
by the United States under that contract. 

"(B) Performance and related activities 
suspended pursuant to subparagraph (A)(ii) 
by reason of a protest may not be resumed 
while the protest is pending. 

"(C) The head of the contracting activity 
may authorize the performance of the con
tract (notwithstanding a protest of which 
the Federal agency has notice under this sec
tion}-

" (i) upon a written finding that-
"(!) performance of the contract is in the 

best interests of the United States; or 
"(II) urgent and compelling circumstances 

that significantly affect interests of the 
United States will not permit waiting for the 
decision of the Comptroller General concern
ing the protest; and 

"(ii) after the Comptroller General is noti
fied of that finding. 

"(5) The period referred to in paragraphs 
(2) and (4)(A), with respect to a contract, is 
the period beginning on the date of the con
tract award and ending on the later of-

"(A) the date that is 10 days after the date 
of the contract award; or 

" (B) the date that is 7 days after the de
briefing date offered to an unsuccessful 
offeror for any debriefing that is requested 
and, when requested, is required. " . 
SEC. 1402. DECISIONS ON PROTESTS. 

(a) PERIODS FOR CERTAIN ACTIONS.- Section 
3554(a) of title 31, United States Code, is 
amended-

(1) in paragraph (1), by striking out " 90 
working days from " and inserting in lieu 
thereof " 125 days after"; 

(2) in paragraph (2), by striking out " 45 cal
endar days from " and inserting " 65 days 
after"; 

(3) by redesignating paragraph (3) as para
graph (4); and 

(4) by inserting after paragraph (2) the fol
lowing new paragraph (3): 

"(3) An amendment that adds a new ground 
of protest should be resolved, to the maxi
mum extent practicable, within the time 
limit established under paragraph (1) of this 
subsection for final decision of the initial 
protest. If an amended protest cannot be re
solved within such time limit, the Comptrol
ler General may resolve the amended protest 
through the express option under paragraph 
(2) of this subsection.". 

(b) GAO RECOMMENDATIONS ON PROTESTS.
(1) IMPLEMENTATION OF RECOMMENDA

TIONS.-Section 3554 of title 31, United States 
Code, is amended-

(A) in subsection (b), by adding at the end 
the following new paragraph: 

"(3) If the Federal agency fails to imple
ment fully the recommendations of the 
Comptroller General under this subsection 
with respect to a solicitation for a contract 
or an award or proposed award of a contract 
within 60 days after receiving the rec
ommendations, the head of the contracting 
activity responsible for that contract shall 
report such failure to the Comptroller Gen
eral not later than 5 working days after the 
end of such 60-day period."; 

(B) by striking out subsection (c) and in
serting in lieu thereof the following: 

" (c)(l) If the Comptroller General deter
mines that a solicitation for a contract or a 
proposed award or the award of a contract 
does not comply with a statute or regula
tion, the Comptroller General may rec
ommend that the Federal agency conducting 
the procurement pay to an appropriate inter
ested party the costs of-

" (A) filing and pursuing the protest, in
cluding reasonable attorney's fees and con
sultant and expert witness fees; and 

"(B) bid and proposal preparation. 
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"(2) No party may be paid, pursuant to a 

recommendation made under the authority 
of paragraph (1)-

" (A) costs for consultant and expert wit
ness fees that exceed the rates provided 
under section 504(b)(l)(A) of title 5 for expert 
witnesses; or 

" (B) costs for attorney's fees that exceed 
the rates provided for attorneys under sec
tion 504(b)(l)(A) of title 5. 

" (3) If the Comptroller General rec
ommends under paragraph (1) that a Federal 
agency pay costs to an interested party, the 
Federal agency shall-

"(A) pay the costs promptly out of funds 
appropriated by section 1304 of this title for 
the payment of judgments and reimburse 
that appropriation account out of available 
funds or out of additional funds appropriated 
for such Federal agency to make such reim
bursement; or 

" (B) if the Federal agency does not make 
such payment, promptly report to the Comp
troller General the reasons for the failure to 
follow the Comptroller General's rec
ommendation. 

" ( 4) If the Comptroller General rec
ommends under paragraph (1) that a Federal 
agency pay costs to an interested party, the 
Federal agency and the interested party 
shall attempt to reach an agreement on the 
amount of the costs to be paid. If the Federal 
agency and the interested party are unable 
to agree on the amount to be paid, the Comp
troller General may, upon the request of the 
interested party, recommend to the Federal 
agency the amount of the costs that the Fed
eral agency should pay. " ; and 

(C) by striking out subsection (e) and in
serting in lieu thereof the following: 

" (e)(l) The Comptroller General shall re
port promptly to the Committee on Govern
mental Affairs and the Committee on Appro
priations of the Senate and to the Commit
tee on Government Operations and the Com
mittee on Appropriations of the House of 
Representatives any case in which a Federal 
agency fails to implement fully a rec
ommendation of the Comptroller General 
under subsection (b) or (c). The report shall 
include-

" (A) a comprehensive review of the perti
nent procurement, including the cir
cumstances of the failure of the Federal 
agency to implement a recommendation of 
the Comptroller General; and 

" (B) a recommendation regarding whether. 
in order to correct an inequity or to preserve 
the integrity of the procurement process. the 
Congress should consider-

" (i) private relief legislation; 
"(ii) legislative rescission or cancellation 

of funds; 
" (iii) further investigation by the Con

gress; or 
"(iv) other action. 
"(2) Not later than January 31 of each 

year, the Comptroller General shall transmit 
to the Congress a report containing a sum
mary of each instance in which a Federal 
agency did not fully implement a rec
ommendation of the Comptroller General 
under subsection (b) or (c) during the preced
ing year. The report shall also describe each 
instance in which a final decision in a pro
test was not rendered within 125 days after 
the date the protest is submitted to the 
Comptroller General. " . 

(2) REQUIREMENT FOR PAYMENT IN ACCORD
ANCE WITH PRIOR GAO DETERMINATIONS.
Amounts to which the Comptroller General 
declared an interested party to be entitled 
under section 3554 of title 31 , United States 
Code, as in effect immediately before the ·en-

actment of this Act, shall, if not paid or oth
erwise satisfied by the Federal agency con
cerned before the date of the enactment of 
this Act, be paid promptly from the appro
priation made by section 1304 of such title 
for the payment of judgments. The Federal 
agency shall reimburse that appropriation 
account out of available funds or out of addi
tional funds appropriated for such Federal 
agency to make such reimbursement. If the 
Federal agency is unable to make the reim
bursement out of available funds, the head of 
such agency shall immediately take such ac
tion as may be necessary to transmit to Con
gress a request for an appropriation of addi
tional funds to make such reimbursement. 

(C) REFERENCE TO HEAD OF CONTRACTING 
ACTIVITY.-Subsections (b)(2) and (d) of sec
tion 3554 of title 31, United States Code, are 
amended by striking out " head of the pro
curing activity" and inserting in lieu thereof 
" head of the contracting activity" . 
SEC. 1403. REGULATIONS. 

(a) COMPUTATION OF PERIODS.-Section 3555 
of title 31 , United States Code , is amended

(1) by redesignating subsection (b) as sub
section (d); and 

(2) by inserting after subsection (a) the fol
lowing new subsection (b): 

" (b) The procedures shall provide that, in 
the computation of any period described in 
this subchapter-

" (!) the day of the act, event, or default 
from which the designated period of time be
gins to run not be included; and 

" (2) the last day after such act, event, or 
default be included, unless-

" (A) such last day is a Saturday, a Sunday, 
or a legal holiday; or 

" (B) in the case of a filing of a paper at the 
General Accounting Office or a Federal agen
cy, such last day is a day on which weather 
or other conditions make the General Ac
counting Office or Federal agency inacces
sible, in which event the next day that is not 
a Saturday, Sunday, or legal holiday shall be 
included. ''. 

(b) ELECTRONIC FILINGS AND DISSEMINA
TIONS.-Such section, as amended by sub
section (a), is further amended by inserting 
after subsection (b) the following new sub
section: 

" (c) The Comptroller General may pre
scribe procedures for the electronic filing 
and dissemination of documents and infor
mation required under this subchapter. In 
prescribing such procedures, the Comptroller 
General shall consider the ability of all par
ties to achieve electronic access to such doc
uments and records.". 

(C) REPEAL OF OBSOLETE DEADLINE.-Sub
section (a) of such section is amended by 
striking out " Not later than January 15, 
1985, the" and inserting in lieu thereof 
"The" . 

PART II-PROTESTS IN THE FEDERAL 
COURTS 

SEC. 1421. NONEXCLUSIVITY OF REMEDIES. 
Section 3556 of title 31, United States Code, 

is amended by striking out " a district court 
of the United States or the United States 
Claims Court" in the first sentence and in
serting in lieu thereof " the United States 
Court of Federal Claims". 
SEC. 1422. JURISDICTION OF THE UNITED STATES 

COURT OF FEDERAL CLAIMS. 
(a) CLAIMS AGAINST THE UNITED STATES 

AND BID PROTESTS.-Section 1491 of title 28, 
United States Code, is amended-

(1) by redesignating subsection (b) as sub
section (d); 

(2) in subsection (a)-
(A) by striking out "(a)(l)" and inserting 

in lieu thereof " (a) CLAIMS AGAINST THE 
UNITED STATES.-" ; 

(B) in paragraph (2), by striking out " (2) 
To" and inserting in lieu thereof " (b) REM
EDY AND RELIEF.-To" ; and 

(C) by striking out paragraph (3); and 
(3) by inserting after subsection (b) , as des

ignated by paragraph (2)(B), the following 
new subsection (d): 

" (c) BID PROTESTS.-(1) The United States 
Court of Federal Claims has exclusive juris
diction to render judgment on an action by 
an interested party objecting to a solicita
tion by a Federal agency for bids or propos
als for a proposed contract or to a proposed 
award or the award of a contract. The court 
has jurisdiction to entertain such an action 
without regard to whether suit is instituted 
before or after the contract is awarded. 

" (2) To afford relief in such an action, the 
court may award any relief that the court 
considers proper, including declaratory and 
injunctive relief. 

"(3) In exercising jurisdiction under this 
subsection, the court shall give due regard to 
the interests of national defense and na
tional security and the need for expeditious 
resolution of the action . 

"(4) The district courts of the United 
States do not have jurisdiction of any action 
referred to in paragrapt. (1) .". 

(b) CLERICAL AMENDMENTS.-
(1) SECTION HEADING.-The heading of SUCh 

section is amended by inserting " BID PRO
TESTS; " after " GENERALLY;" . 

(2) TABLE OF SECTIONS.- The table of sec
tions at the beginning of chapter 91 of title 
28, United States Code , is amended by strik
ing out the item relating to section 1491 and 
inserting in lieu thereof the following : 
" 1491. Claims against United States gen

erally; bid protests; actions in
volving Tennessee Valley Au
thority.". 

PART III-PROTESTS IN PROCUREMENTS 
OF AUTOMATIC DATA PROCESSING 

SEC. 1431. REVOCATION OF DELEGATIONS OF 
PROCUREMENT AUTHORITY. 

Section lll(b)(3) of the Federal Property 
and Administrative Services Act of 1949 (40 
U.S.C. 759(b)(3)) is amended by inserting 
after the third sentence the following: "The 
Administrator may revoke a delegation of 
authority with respect to a particular con
tract before or after award of the contract, 
except that the Administrator may revoke a 
delegation after the contract is awarded only 
when there is a finding of a violation of law 
or regulation in connection with the con
tract award. " . 
SEC. 1432. AUTHORITY OF THE GENERAL SERV

ICES ADMINISTRATION BOARD OF 
CONTRACT APPEALS: 

The first sentence of section lll(f)(l) of the 
Federal Property and Administrative Serv
ices Act of 1949 (40 U.S.C. 759(f)(l)) is amend
ed to read as follows: " Upon request of an in
terested party in connection with any pro
curement that is subject to this section (in
cluding any such procurement that is subject 
to delegation of procurement authority) , the 
board of contract appeals of the General 
Services Administration (hereafter in this 
subsection referred to as the 'board') shall 
review, as provided in this subsection, any 
decision by a Federal agency that is alleged 
to violate a statute, a regulation, or the con
ditions of a delegation of procurement au
thority. " . 
SEC. 1433. PERIODS FOR CERTAIN ACTIONS. 

(a) SUSPENSION OF PROCUREMENT AUTHOR
ITY.-Section 111(f) of the Federal Property 
and Administrative Services Act of 1949 (40 
U.S.C. 759(f)) is amended in paragraph (3) by 
striking out subparagraph (A) and inserting 
in lieu thereof the following: 
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"(A)(i) If, with respect to an award of a 

contract, the board receives notice of a pro
test under this subsection within the period 
described in clause (ii), the board shall, at 
the request of an interested party, hold a 
hearing to determine whether the board 
should suspend the procurement authority of 
the Administrator or the Administrator's 
delegation of procurement authority for the 
protested procurement on an interim basis 
until the board can decide the protest. 

"(ii) The period referred to in clause (i) is 
the period beginning on the date on which 
the contract is awarded and ending at the 
end of the later of-

"(1) the tenth day after the date of con
tract award; or 

"(II) the seventh day after the debriefing 
date offered to an unsuccessful offeror for 
any debriefing that is requested and, when 
requested, is required. 

"(iii) The board shall hold the requested 
hearing within 7 days after the date of the 
filing of the protest or, in the case of a re
quest for debriefing under the provisions of 
section 2305(b)(5) of title 10, United States 
Code, or section 303B(e) of this Act. within 7 
days after the later of the date of the filing 
of the protest or the date of the debriefing." . 

(b) FINAL DECISION.-Paragraph (4)(B) of 
such section 111([) is amended-

(1 ) by striking out " 45 working days" and 
inserting in lieu thereof " 65 days"; and 

(2) by adding at the end the following: " An 
amendment which adds a new ground of pro
test should be resolved, to the maximum ex
tent practicable, within the time limits es
tablished for resolution of the initial pro
test.". 
SEC. 1434. DISMISSALS OF PROTESTS. 

Section 111([)(4) of the Federal Property 
and Administrative Services Ac t of 1949 (40 
U.S.C. 759([)(4)) is amended by striking out 
subparagraph (C) and inserting in lieu there
of the following: 

" (C) The board may dismiss a protest that 
the board determines

" (i) is frivolous; 
" (ii) has been brought in bad faith; or 
" (iii) does not state on its face a valid 

basis for protest. ". 
SEC. 1435. AWARD OF COSTS. 

Section 111([)(5) is amended by striking out 
subparagraph (C) and inserting in lieu there
of the following: 

" (C) Whenever the board makes such a de
termination, it may, in accordance with sec
tion 1304 of title 31, United States Code, fur
ther declare an appropriate prevailing party 
to be entitled to the cost of filing and pursu
ing the protest (including reasonable attor
ney 's fees and consultant and expert witness 
fees), and bid and proposal preparation. How
ever, no party may be declared entitled to 
costs for consultant and expert witness fees 
that exceed the rates provided under section 
504(b)(1)(A) of title 5, United States Code, for 
expert witnesses or to costs for attorney's 
fees that exceed the rates provided for attor
neys under section 504(b)(1)(A) of title 5, 
United States Code. " . 
SEC. 1436. DISMISSAL AGREEMENTS. 

Section 111([)(5) of the Federal Property 
and Administrative Services Act of 1949 (40 
U.S.C. 759([)(5)) is amended by adding at the 
end the following new subparagraphs: 

" (D) Any agreement that provides for the 
dismissal of a protest and involves a direct 
or indirect expenditure of appropriated funds 
shall be submitted to the board and shall be 
made a part of the public record (subject to 
any protective order considered appropriate 
by the board) before dismissal of the protest. 
If a Federal agency is a party to a settle-

ment agreement, the submission of the 
agreement submitted to the board shall in
clude a memorandum, signed by the con
tracting )fficer concerned, that describes in 
detail the procurement, the grounds for pro
test. the Federal Government 's position re
garding the grounds for protest, the terms of 
the settlement. and the agency's position re
garding the propriety of the award or pro
posed award of the contract at issue in the 
protest. 

" (E) Payment of amounts due from an 
agency under subparagraph (C) or under the 
terms of a settlement agreement under sub
paragraph (D) shall be made from the appro
priation made by section 1304 of title 31, 
United States Code, for the payment of judg
ments. The Federal agency concerned shall 
reimburse that appropriation account out of 
funds available for the procurement. " . 
SEC. 1437. JURISDICTION OF DISTRICT COURTS. 

Section 111(f)(6)(C) of the Federal Property 
and Administrative Services Act of 1949 (40 
U.S .C. 759(f)(6)(C)) is amended by striking 
out " a district court of the United States or 
the United States Claims Court" in the third 
sentence and inserting in lieu thereof " the 
United States Court of Federal Claims". 
SEC. 1438. MATTERS TO BE COVERED IN REGULA· 

TIONS. 
Section 111([) of the Federal Property and 

Administrative Services Act of 1949 (40 
U.S.C. 759([)) is amended by striking out 
paragraph (8) and inserting in lieu thereof 
the following: 

" (7)(A) The board shall adopt and issue 
such rules and procedures as may be nec
essary to the expeditious disposition of pro
tests filed under the authority of this sub
section. 

" (B) The procedures shall provide that, in 
the computation of any period described in 
this subsection-

" (i) the day of the act , event, or default 
from which the designated period of time be
gins to run not be included; and 

" (ii) the last day after such act, event, or 
default be included, unless-

" (!) such last day is a Saturday, a Sunday, 
or a legal holiday; or 

" (II) in the case of a filing of a paper at the 
board, such last day is a day on which weath
er or other conditions make the board or 
Federal agency inaccessible, in which event 
the next day that is not a Saturday, Sunday, 
or legal holiday shall be included. 

" (C) The procedures may provide for elec
tronic filing and dissemination of documents 
and information required under this sub
section and in so providing shall consider the 
ability of all parties to achieve electronic ac
cess to such documents and records. 

" (D) The procedures shall provide that if 
the board expressly finds that a protest or a 
portion of a protest is frivolous or has not 
been brought or pursued in good faith, or 
that any person has willfully abused the 
board's process during the course of a pro
test, the board may impose appropriate sanc
tions. Such sanctions may include the dis
missal of the protest and an award to any 
other party of costs (including reasonable at
torneys' fees not to exceed the rates provided 
for pursuant to paragraph (5)(C)) incurred as 
a result of such protest or conduct.". 
SEC. 1439. DEFINITIONS. 

(a) PROTEST.-Section 111(f)(9)(A) of the 
Federal Property and Administrative Serv
ices Act of 1949 (40 U.S.C. 759(f)(9)(A)) is 
amended to read as follows: 

" (A) the term 'protest' means a written ob
jection by an interested party-

" (i) to a solicitation or other request by a 
Federal agency for offers for a contract for 
the procurement of property or services; 

" (ii ) to the cancellation of such a solicita
tion or other request; 

" (iii) to an award or proposed award of 
such a contract; or 

" (iv) to a termination or cancellation of an 
award of such a contract, if that termination 
or cancellation is alleged to be based in 
whole or in part on improprieties concerning 
the award of the contract; " . 

(b) PREVAILING PARTY.-Section 111([)(9) of 
such Act is amended by adding at the end 
the following new subparagraph: 

" (C) the term 'prevailing party' , with re
spect to a determination of the board under 
paragraph (5)(B) that a challenged action of 
a Federal agency violates a statute or regu
lation or the conditions of a delegation of 
procurement authority issued pursuant to 
this section, means a party that dem
onstrated such violation." . 
SEC. 1440. OVERSIGHT OF ACQUISITION OF AUTO

MATIC DATA PROCESSING EQUIP
MENT BY FEDERAL AGENCIES. 

Section 111 of the Federal Property and 
Administrative Services Act of 1949 (40 
U.S.C. 759) is amended by adding at the end 
the following new subsection: 

' '(h)(l) The Administrator shall collect and 
compile data regarding the procurement of 
automatic data processing equipment under 
this section. The data collected and compiled 
shall include , at a minimum, with regard to 
each procurement the following: 

" (A) The procuring agency . 
" (B) The contractor. 
" (C) The automatic data processing equip

ment and services procured. 
" (D) The manufacturer of the equipment 

procured. 
" (E) The amount of the contract, to the ex

tent that the amount is not proprietary in-
formation . · 

" (F) The type of contract used. 
" (G) The extent of competition for award. 
" (H) Compatibility restrictions. 
" (!) Significant modifications of the con

tract. 
" (J) Contract price, to the extent that the 

price is not proprietary information. 
" (2) The head of each Federal agency shall 

report to the Administrator in accordance 
with regulations issued by the Administrator 
all information that the Administrator de
termines necessary in order to satisfy there
quirements in paragraph (1). 

" (3) The Administrator shall-
" (A) carry out a systematic, periodic re

view of information received under this sub
section; 

" (B) use such information, as appropriate , 
to determine the compliance of Federal 
agencies with the requirements of this sec
tion; and 

" (C) have the authority to suspend the del
egation to a Federal agency of authority to 
lease or purchase automatic data processing 
equipment upon any failure by the head of 
the Federal agency to report to the Adminis
trator in accordance with paragraph (2). " . 

Subtitle E-Definitions and Other Matters 
PART I-ARMED SERVICES ACQUISITIONS 
SEC. 1501. DEFINITIONS. 

Section 2302 of title 10, United States Code, 
is amended-

(1) by striking out paragraphs (3), (4), (5) , 
and (7); 

(2) by redesignating paragraph (6) as para
graph (5); and 

(3) by inserting after paragraph (2) the fol
lowing: 

" (3) The terms 'commercial item', 'full and 
open competition' , 'major system', 'non
developmental item' . 'procurement', 'pro
curement system' . 'responsible source'. 
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'standards', and ' technical data', have the 
meanings given such terms in section 4 of 
the Office of Federal Procurement Policy 
Act (41 U.S.C. 403). 

·' (4) The term ·simplified acquisition 
threshold ' has the meaning given that term 
in section 4 of the Office of Federal Procure
ment Policy Act (41 U.S.C. 403), except that, 
in the case of any contract to be awarded 
and performed, or purchase to be made, out
side the United States in support of a contin
gency operation, the term means an amount 
equal to two times the amount specified for 
that term in section 4 of such Act.". 
SEC. 1502. DELEGATION OF PROCUREMENT 

FUNCTIONS. 
(a) CONSOLIDATION OF DELEGATION AUTHOR

ITY.-Section 2311 of title 10, United States 
Code, is amended to read as follows: 
"§ 2311. Delegation 

" (a) IN GENERAL.-Except to the extent ex
pressly prohibited by another provision of 
law, the head of an agency may delegate, 
subject to his direction, to any other officer 
or official of that agency, any power under 
this chapter. 

" (b) PROCUREMENTS FOR OR WITH OTHER 
AGENCIES.-Subject to subsection (a), to fa
cilitate the procurement of property and 
services covered by this chapter by each 
agency named in section 2303 of this title for 
any other agency, and to facilitate joint pro
curement by those agencies-

" (1) the head of an agency may, within his 
agency, delegate functions and assign re
sponsibilities relating to procurement; 

" (2) the heads of two or more agencies may 
by agreement delegate procurement func
tions and assign procurement responsibil
ities from one agency to another of those 
agencies or to an officer or civilian employee 
of another of those agencies; and 

" (3) the heads of two or more agencies may 
create joint or combined offices to exercise 
procurement functions and responsibilities. 

" (c) APPROVAL OF TERMINATIONS AND RE
DUCTIONS OF JOINT ACQUISITION PROGRAMS.
(1) The Secretary of Defense shall prescribe 
regulations that prohibit each military de
partment participating in a joint acquisition 
program approved by the Under Secretary of 
Defense for Acquisition from terminating or 
substantially reducing its participation in 
such program without the approval of the 
Under Secretary. 

' '(2) The regulations shall include the fol
lowing provisions: 

" (A) A requirement that, before any such 
termination or substantial reduction in par
ticipation is approved, the proposed termi
nation or reduction be reviewed by the Joint 
Requirements Oversight Council of the De
partment of Defense. 

" (B) A provision that authorizes the Under 
Secretary of Defense for Acquisition to re
quire a military department approved for 
termination or substantial reduction in par
ticipation in a joint acquisition program to 
continue to provide some or all of the fund
ing necessary for the acquisition program to 
be continued in an efficient manner. ' '. 

(b) CONFORMING REPEAL.-(1) Section 2308 
of title 10, United States Code, is repealed. 

(2) The table of sections at the beginning of 
chapter 137 of such title is amended by strik
ing out the item related to section 2308. 
SEC. 1503. DETERMINATIONS AND DECISIONS. 

Section 2310 of title 10, United States Code, 
is amended to read as follows: 
"§ 2310. Determinations and decisions 

"(a) INDIVIDUAL OR CLASS DETERMINATIONS 
AND DECISIONS AUTHORIZED.-Determinations 
and decisions required to be made under this 

chapter by the head of an agency may be 
made for an individual purchase or contract 
or, except to the extent expressly prohibited 
by another provision of law, for a class of 
purchases or contracts. Such determinations 
and decisions are final. 

" (b) WRITTEN FINDINGS REQUIRED.-(1) 
Each determination or decision under sec
tion 2306(g)(1), 2307(c), or 2313(c) of this title 
shall be based on a written finding by the 
person making the determination or deci
sion. The finding shall set out facts and cir
cumstances that support the determination 
or decision. 

.. (2) Each finding referred to in paragraph 
(1) shall be final. The head of the agency 
making such finding shall maintain a copy of 
the finding for not less 6 years after the date 
of the determination or decision .". 
SEC. 1504. UNDEFINITIZED CONTRACTUAL AC

TIONS: RESTRICTIONS. 
(a) CLARIFICATIO~ OF LIMITATION.-Sub

section (b) of section 2326 of title 10, United 
States Code , is amended-

(1) in the subsection caption, by striking 
out "A~D EXPENDITURE" ; 

(2) in paragraph (l )(B), by striking out "or 
expended'' ; 

(3) in paragraph (2) , by striking out .. ex
pend" and inserting in lieu thereof .. obli
gate" ; and 

(4) in paragraph (3)-
(A) by striking out " expended" and insert

ing in lieu thereof .. obligated"; and 
(B) by striking out .. expend'' and inserting 

in lieu thereof .. obligate". 
(b) WAIVER AUTHORITY.-Such subsection is 

amended-
(1 ) by redesignating paragraph (4) as para

graph (5) ; and 
(2) by inserting after paragraph (3) the fol

lowing new paragraph (4): 
.. (4) The head of an agency may waive the 

provisions of this subsection with respect to 
a contract of that agency if such head of an 
agency determines that the waiver is nec
essary in order to support a contingency op
eration.". 

(C) INAPPLICABILITY OF RESTRICTIONS TO 
CONTRACTS WITHIN THE SI!\1PLIFIED ACQUISI
TIO~ THRESHOLD.-Section 2326(g)(1)(B) of 
title 10, United States Code , is amended by 
striking out .. small purchase threshold" and 
inserting in lieu thereof ·'simplified acquisi
tion threshold". 
SEC. 1505. PRODUCTION SPECIAL TOOLING AND 

PRODUCTION SPECIAL TEST EQUIP
MENT: CONTRACT TERMS AND CON
DITIONS. 

(a) REPEAL.-Section 2329 of title 10, Unit
ed States Code, is repealed. 

(b) TECHNICAL AMENDME:-.IT.-The table of 
sections at the beginning of chapter 137 of 
such title is amended by striking out the 
item related to section 2329. 
SEC. 1506. REGULATIONS FOR BIDS. 

Section 238l(a) of title 10, United States 
Code , is amended by striking out .. (a) The 
Secretary" and all that follows through the 
end of paragraph (1) and inserting in lieu 
thereof the following: 

' ·(a) The Secretary of Defense or the Sec
retary of a military department may-

' '(1) prescribe regulations for the prepara
tion, submission, and opening of bids for con
tracts; and". 
SEC. 1507. REPEAL OF EXECUTED REQUIREMENT 

RELATING TO CERTIFICATE OF 
INDEPENDENT PRICE DETERMINA
TION IN CERTAIN DEPARTMENT OF 
DEFENSE CONTRACT SOLICITA· 
TIONS. 

Section 821 of Public Law 101-189 (103 Stat. 
1503) is repealed. 

PART II-CIVILIAN AGENCY 
ACQUISITIONS 

SEC. 1551. DEFINITIONS. 
Section 309(c) of the Federal Property and 

Administrative Services Act of 1949 (41 
U.S .C. 259(c)) is amended by striking out 
" and 'supplies' " and inserting in lieu thereof 
" ·supplies' , 'commercial item' , ·nondevel
opmental item', and ·simplified acquisition 
threshold ' ". 
SEC. 1552. DELEGATION OF PROCUREMENT 

FUNCTIONS. 

Title III of the Federal Property and Ad
ministrative Services Act of 1949 (41 U.S.C . 
251 et seq.) is amended-

(1) by redesignating sections 309 and 310 as 
sections 312 and 313, respectively; and 

(2) by inserting after section 308 the follow
ing new section 309: 

' 'DELEGATION 
" SEC. 309. (a) IN GE:-.rERAL.-Except to the 

extent expressly prohibited by another provi
sion of law, an agency head may delegate, 
subject to his direction. to any other officer 
or official of that agency , any power under 
this title . 

"(b) PROCUREMENTS FOR OR WITH OTHER 
AGENCIES.- Subject to subsection (a). to fa
cilitate the procurement of property and 
services covered by this title by each execu
tive agency for any other executive agency, 
and to facilitate joint procurement by those 
executive agencies-

·'(1) an agency head may, within his execu
tive agency, delegate functions and assign 
responsibilities relating to procurement; 

.. (2) the heads of two or more executive 
agencies may by agreement delegate pro
curement functions and assign procurement 
responsibilities from one executive agency to 
another of those executive agencies or to an 
officer or civilian employee of another of 
those executive agencies; and 

·' (3) the heads of two or more executive 
agencies may create joint or combined of
fices to exercise procurement functions and 
responsibilities. ··. 
SEC. 1553. DETERMINATIONS AND DECISIONS. 

Title III of the Federal Property and Ad
ministrative Services Act of 1949 (41 U.S.C . 
251 et seq .), as amended by section 1552, is 
further amended by inserting after section 
309 the following new section 310: 

''DETERMINATIO:-.IS AND DECISIONS 
.. SEC. 310. (a) INDIVIDUAL OR CLASS DETER

MI~ATIONS AND DECISIO:-.IS AUTHORIZED.-De
terminations and decisions required to be 
made under this title by an agency head may 
be made for an individual purchase or con
tract or, except to the extent expressly pro
hibited by another provision of law, for a 
class of purchases or contracts. Such deter
minations and decisions are final. 

.. (b) WRITTEN FINDI:-.IGS REQUIRED.-(!) 
Each determination under section 305(c) 
shall be based on a written finding by the 
person making the determination or deci
sion. The finding shall set out facts and cir
cumstances that support the determination 
or decision . 

.. (2) Each finding referred to in paragraph 
(1) shall be final. The agency head making 
such finding shall maintain a copy of the 
finding for not less than 6 years after the 
date of the determination or decision .... 
SEC. 1554. UNDEFINITIZED CONTRACTUAL AC· 

TIONS: RESTRICTIONS. 
Title III of the Federal Property and Ad

ministrative Services Act of 1949 (41 U.S.C. 
251 et seq.). as amended by section 1553, is 
further amended by inserting after section 
310 the following new section: 
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"UNDEFINITIZED CONTRACTUAL ACTIONS: 

RESTRICTIONS 
"SEC. 311. (a) IN GENERAL.-An agency head 

may not enter into an undefinitized contrac
tual action unless the request to the agency 
head for authorization of the contractual ac
tion includes a description of the anticipated 
effect on requirements of the executive agen
cy concerned if a delay is incurred for pur
poses of determining contractual terms, 
specifications, and price before performance 
is begun under the contractual action. 

"(b) LIMITATIONS ON OBLIGATIONS OF 
FUNDS.-(!) A contracting officer of an exec
utive agency may not enter into an 
undefinitized contractual action unless the 
contractual action provides for agreement 
upon contractual terms, specifications, and 
price by the earlier of-

"(A) the end of the 180-day period begin
ning on the date on which the contractor 
submits a qualifying proposal (as defined in 
subsection (f)) to definitize the contractual 
terms, specifications, and price; or 

"(B) the date on which the amount of funds 
obligated under the contractual action is 
equal to more than 50 percent of the nego

. tiated overall ceiling price for the contrac
tual action. 

"(2) Except as provided in paragraph (3), 
the contracting officer for an undefinitized 
contractual action may not obligate with re
spect to such contractual action an amount 
that is equal to more than 50 percent of the 
negotiated overall ceiling price until the 
contractual terms, specifications, and price 
are definitized for such contractual action. 

"(3) If a contractor submits a qualifying 
proposal (as defined in subsection (f)) to de
finitize an undefinitized contractual action 
before an amount equal to more than 50 per
cent of the negotiated overall ceiling price is 
obligated on such action, the contracting of
f~cer for such action may not obligate with 
respect to such contractual action an 
amount that is equal to more than 75 percent 
of the negotiated overall ceiling price until 
the contractual terms, specifications, and 
price are definitized for such contractual ac
tion. 

"(4) This subsection does not apply to an 
undefinitized contractual action for the pur
chase of initial spares. 

"(C) INCLUSION OF NON-URGENT REQUIRE
MENTS.-Requirements for spare parts and 
support equipment that are not needed on an 
urgent basis may not be included in an 
undefinitized contractual action for spare 
parts and support equipment that are needed 
on an urgent basis unless the agency head 
approves such inclusion as being-

" (!) good business practice; and 
"(2) in the best interests of the United 

States. 
"(d) MODIFICATION OF SCOPE.-The scope of 

an undefinitized contractual action under 
which performance has begun may not be 
modified unless the agency head approves 
such modification as being-

"(!) good business practice; and 
" (2) in the best interests of the United 

States. 
"(e) ALLOWABLE PROFIT.-An agency head 

shall ensure that the profit allowed on an 
undefinitized contractual action for which 
the final price is negotiated after a substan
tial portion of the performance required is 
completed reflects-

"(!) the possible reduced cost risk of the 
contractor with respect to costs incurred 
during performance of the contract before 
the final price is negotiated; and 

"(2) the reduced cost risk of the contractor 
with respect to costs incurred during per-

formance of the remaining portion of the 
contract. 

" (f) DEFINITIONS.-ln this section: 
" (1) The term 'undefinitized contractual 

action' means a new procurement action en
tered into by an agency head for which the 
contractual terms, specifications, or price 
are not agreed upon before performance is 
begun under the action. Such term does not 
include contractual actions with respect to 
the following: 

" (A) Purchases in an amount not in excess 
of the amount of the simplified acquisition 
threshold. 

" (B) Congressionally mandated long-lead 
procurement contracts. 

" (2) The term 'qualifying proposal' means 
a proposal that contains sufficient informa
tion to enable the agency head concerned to 
conduct complete and meaningful audits of 
the information contained in the proposal 
and of any other information that the agen
cy head is entitled to review in connection 
with the contract, as determined by the con
tracting officer.". 
SEC. 1555. REPEAL OF AMENDMENTS TO UNCODI· 

FlED TITLE. 
The following provisions of law are re

pealed: 
(1) Section 532 of Public Law 101-509 (104 

Stat. 1470) and the matter set out in quotes 
in that section. 

(2) Section 529 of Public Law 102-393 (106 
Stat. 1761) and the matter inserted and added 
by that section. 

TITLE II-CONTRACT ADMINISTRATION 
Subtitle A-Contract Payment 

PART I-ARMED SERVICES ACQUISITIONS 
SEC. 2001. CONTRACT FINANCING. 

(a) REORGANIZATION OF PRINCIPAL AUTHOR
ITY PROVISION.-Section 2307 of title 10, Unit
ed States Code, is amended-

(!) by striking out the section heading and 
inserting in lieu thereof the following: 

"§ 2307. Contract financing"; 

(2) by striking out " (a) The head of an 
agency" and inserting in lieu thereof " (b) 
PAYMENT AUTHORITY.-The head of an agen
cy" ; 

(3) by striking out " (b) Payments" and in
serting in lieu thereof " (c) PAYMENT 
AMOUNT.-Payments' ' ; 

(4) by striking out " (c) Advance payments" 
and inserting in lieu thereof "(d) SECURITY 
FOR ADVANCE P A YMENTS.-Advance pay
ments"; 

(5) by striking out "(d)(l) The Secretary of 
Defense" and inserting in lieu thereof " (e) 
CONDITIONS FOR PROGRESS PAYMENTS.-(!) 
The Secretary of Defense" ; and 

(6) by striking out "(e)(l) In any case" and 
inserting in lieu thereof " (g) ACTION IN CASE 
OF FRAUD.-(!) In any case" . 

(b) FINANCING POLICY.- Such section, as 
amended by subsection (a), is further amend
ed by inserting after the section heading the 
following new subsection (a): 

"(a) POLICY.-Payments authorized under 
this section and made for financing purposes 
should be made periodically and in a timely 
manner to facilitate contract performance 
while protecting the security interests of the 
Government. Government financing shall be 
provided only to the extent necessary to en
sure prompt and efficient performance and 
only after the availability of private financ
ing is considered. A contractor's use of funds 
received as contract financing and the con
tractor's financial condition shall be mon
itored. If the contractor is a small business 
concern, special attention shall be given to 
meeting the contractor's financial need. ". 

(C) TERMINOLOGY CORRECTION.-Such sec
tion, as amended by subsection (a)(2), is fur
ther amended in subsection (b)(2) by striking 
out " bid" . 

(d) EFFECTIVE DATE OF LIEN RELATED TO 
ADVANCE PAYMENTS.-Such section, as 
amended by subsection (a)(4), is further 
amended in subsection (d) by inserting be
fore the period at the end of the third sen
tence the following: " and is effective imme
diately upon the first advancement of funds 
without filing, notice, or any other action by 
the United States". 

(e) CONDITIONS FOR PROGRESS PAYMENTS.
Such section, as amended by subsection 
(a)(5), is further amended in subsection (e}-

(1) in the first sentence of paragraph (1) , by 
striking out "work, which" and all that fol
lows through " accomplished" and inserting 
in lieu thereof "work accomplished that 
meets standards established under the con
tract"; and 

(2) by striking out paragraph (3) and in
serting in lieu thereof the following: 

" (3) This subsection applies to a contract 
for an amount equal to or greater than the 
simplified acquisition threshold.' '. 

(f) NAVY CONTRACTS.-Such section, as 
amended by subsection (a)(5), is further 
amended by inserting after subsection (e) the 
following new subsection (f): 

"(f) CERTAIN NAVY CONTRACTS.-(!) The 
Secretary of the Navy shall provide that the 
rate for progress payments on any contract 
awarded by the Secretary for repair, mainte
nance , or overhaul of a naval vessel shall be 
not less than-

" (A) 95 percent, in the case of firms consid
ered to be small businesses; and 

"(B)' 90 percent, in the case of all other 
firms . 

" (2) The Secretary of the Navy may ad
vance to private salvage companies such 
funds as the Secretary considers necessary 
to provide for the immediate financing of 
salvage operations. Advances under this 
paragraph shall be made on terms that the 
Secretary considers adequate for the protec
tion of the United States. 

" (3) The Secretary of the Navy shall ensure 
that, when partial, progress, or other pay
ments are made under a contract for ·con
struction or conversion of a naval vessel, the 
United States is secured by a lien upon work 
in progress and on property acquired for per
formance of the contract on account of all 
payments so made. The lien is paramount to 
all other liens." . 

(g) CONFORMING AND CLERICAL AMEND
MENTS.-

(1) CROSS REFERENCE.-Such section, as 
amended by subsection (a), is further amend
ed in subsections (c) and (d) by striking out 
"subsection (a)" and inserting in lieu thereof 
" subsection (b)". 

(2) TABLE OF CONTENTS.-The table of sec
tions at the beginning of chapter 137 of title 
10, United States Code, is amended by strik
ing out the item relating to section 2307 and 
inserting in lieu thereof the following: 
"2307. Contract financing.". 

(h) REPEAL OF SUPERSEDED PROVISIONS.
(!) PROGRESS PAYMENTS UNDER CERTAIN 

NAVY CONTRACTS.-
(A) REPEAL.-Section 7312 of title 10, Unit

ed States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 633 of 
such title is amended by striking out the 
item relating to section 7312. 

(2) ADVANCEMENT OF PAYMENTS FOR NAVY 
SALVAGE OPERATIONS.-

(A) REPEAL.-Section 7364 of such title is 
repealed. 
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(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 637 of 
such title is amended by striking out the 
item relating to section 7364. 

(3) PARTIAL PAYMENTS UNDER NAVY CON
TRACT&-

(A) REPEAL.-Section 7521 of such title is 
repealed. 

(B) CLERICAL AMENDMENT.-The table Of 
sections at the beginning of chapter 645 of 
such title is amended by striking out the 
item relating to section 7521. 

(4) NAVY RESEARCH CONTRACTS.-Section 
7522 of title 10, United States Code, is amend
ed-

(A) by striking out subsection (b); and 
(B) by redesignating subsection (c) as sub

section (b). 
SEC. 2002. CONTRACTS: VOUCHERING PROCE· 

DURES. 
(a) REPEAL.-Section 2355 of title 10, Unit

ed States Code, is repealed. 
(b) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 139 of 
such title is amended by striking out the 
item relating to section 2355. 

PART II-CIVILIAN AGENCY 
ACQUISITIONS 

SEC. 2051. CONTRACT FINANCING. 
(a) REORGANIZATION OF PRINCIPAL AUTHOR

ITY PROVISION .-Section 305 of the Federal 
Property and Administrative Services Act of 
1949 (41 U.S.C. 255) is amended-

(1) by striking out the section heading and 
inserting in lieu thereof the following: 

"CONTRACT FINANCING"; 
(2) by striking out "(a) Any executive 

agency" and inserting in lieu thereof "(b) 
PAYMENT AUTHORITY.-Any executive agen
cy"; 

(3) by striking out "(b) Payments" and in
serting in lieu thereof "(c) PAYMENT 
AMOUNT.-Payments"; and 

(4) by striking out "(c) Advance payments" 
and inserting in lieu thereof "(d) SECURITY 
FOR ADVANCE PAYMENTS.-Advance pay
ments". 

(b) FINANCING POLICY.-Such section, as 
amended by subsection (a), is further amend
ed by inserting after the section heading the 
following new subsection (a): 

"(a) POLICY.-Payments authorized under 
this section and made for financing purposes 
should be made periodically and in a timely 
manner to facilitate contract performance 
while protecting the security interests of the 
Government. Government financing shall be 
provided only to the extent necessary to en
sure prompt and efficient performance and 
only after the availability of private financ
ing is considered. A contractor's use of funds 
received as contract financing and the con
tractor's financial condition shall be mon
itored. If the contractor is a small business 
concern, special attention shall be given to 
meeting the contractor's financial need.". 

(C) TERMINOLOGY CORRECTION.-Such sec
tion, as amended by subsection (a)(2), is fur
ther amended in subsection (b)(2) by striking 
out "bid". 

(d) EFFECTIVE DATE OF LIEN RELATED TO 
ADVANCE PAYMENTS.-Such section, as 
amended by subsection (a)(4), is further 
amended in subsection (d) by inserting be
fore the period at the end of the third sen
tence the following: "and is effective imme
diately upon the first advancement of funds 
without filing, notice, or any other action by 
the United States". 

(e) REVISION OF CIVILIAN AGENCY PROVISION 
To ENSURE UNIFORM REQUIREMENTS FOR 
PROGRESS PAYMENTS.-

(1) IN GENERAL.-Such section, as amended 
by subsection (a), is further amended by add
ing at the end the following: 

"(e) CONDITIONS FOR PROGRESS PAY
MENTS.-(!) The agency head shall ensure 
that any payment for work in progress (in
cluding materials, labor, and other items) 
under a contract of an executive agency that 
provides for such payments is commensurate 
with the work accomplished that meets 
standards established under the contract. 
The contractor shall provide such informa
tion and evidence as the agency head deter
mines necessary to permit the agency head 
to carry out the preceding sentence. 

"(2) The agency head shall ensure that 
progress payments referred to in paragraph 
(1) are not made for more than 80 percent of 
the work accomplished under the contract so 
long as the agency head has not made the 
contractual terms, specifications, and price 
definite. 

"(3) This subsection applies to a contract 
for an amount equal to or greater than the 
simplified acquisition threshold. 

"(f) ACTION IN CASE OF FRAUD.-(1) In any 
case in which the remedy coordination offi
cial of an executive agency finds that there 
is substantial evidence that the request of a 
contractor for advance, partial, or progress 
payment under a contract awarded by that 
executive agency is based on fraud, the rem
edy coordination official shall recommend 
that the agency head reduce or suspend fur
ther payments to such contractor. 

"(2) An agency head receiving a rec
ommendation under paragraph (1) in the case 
of a contractor's request for payment under 
a contract shall determine whether there is 
substantial evidence that the request is 
based on fraud. Upon making such a deter
mination, the agency head may reduce or 
suspend further payments to the contractor 
under such contract. 

"(3) The extent of any reduction or suspen~ 
sion of payments by an agency head under 
paragraph (2) on the basis of fraud shall be 
reasonably commensurate with the antici
pated loss to the United States resulting 
from the fraud. 

"(4) A written justification for each deci
sion of the agency head whether to reduce or 
suspend payments under paragraph (2), and 
for each recommendation received by the 
agency head in connection with such deci
sion, shall be prepared and be retained in the 
files of the executive agency. 

" (5) Each agency head shall prescribe pro
cedures to ensure that, before the agency 
head decides to reduce or suspend payments 
in the case of a contractor under paragraph 
(2), the contractor is afforded notice of the 
proposed reduction or suspension and an op
portunity to submit matters to the head of 
the agency in response to such proposed re
duction or suspension. 

"(6) Not later than 180 days after the date 
on which an agency head reduces or suspends 
payments to a contractor under paragraph 
(2), the remedy coordination official of the 
executive agency shall-

"(A) review the determination of fraud on 
which the reduction or suspension is based; 
and 

"(B) transmit a recommendation to the 
agency head whether the suspension or re
duction should continue. 

"(7) Each agency head who receives rec
ommendations made by a remedy coordina
tion official of the executive agency to re
duce or suspend payments under paragraph 
(2) during a fiscal year shall prepare for such 
year a report that contains the recommenda
tions, the actions taken on the recommenda
tions and the reasons for such actions, and 
an assessment of the effects of such actions 
on the Federal Government. Any such report 

shall be available to any Member of Congress 
upon request. 

"(8) An agency head may not delegate re
sponsibilities under this subsection to any 
person in a position below level IV of the Ex
ecutive Schedule. 

"(9) In this subsection, the term 'remedy 
coordination official', with respect to an ex
ecutive agency, means the person or entity 
in that executive agency who coordinates 
within that executive agency the adminis
tration of criminal, civil, administrative, 
and contractual remedies resulting from in
vestigations of fraud or corruption related to 
procurement activities.". 

(2) RELATIONSffiP TO PROMPT PAYMENT RE
QUIREMENTS.-The amendments made by 
paragraph (1) are not intended to impair or 
modify procedures required by the provisions 
of chapter 39 of title 31, United States Code, 
and the regulations issued pursuant to such 
provisions of law, that relate to progress 
payment requests, as such procedures are in 
effect on the date of the enactment of this 
Act. 

(f) CONFORMING AND CLERICAL AMEND
MENTS.-

(1) REFERENCE.-Section 305 of the Federal 
Property and Administrative Services Act of 
1949, as amended by subsection (a), is further 
amended in subsections (c) and (d) by strik
ing out "subsection (a)" and inserting in lieu 
thereof "subsection (b)" . 

(2) TABLE OF CONTENTS.-The table of con
tents in the first section of such Act is 
amended by striking out the item relating to 
section 305 and inserting in lieu thereof the 
following: 
"Sec. 305. Contract financing.". 

Subtitle B-Cost Principles 
PART I-ARMED SERVICES ACQUISITIONS 

SEC. 2101. ALLOWABLE CONTRACT COSTS. 
(a) COMPTROLLER GENERAL EVALUATION.

Subsection (1) of section 2324 of title 10, Unit
ed States Code, is amended to read as fol
lows: 

"(1)(1) The Comptroller General shall peri
odically evaluate the implementation of this 
section by the Secretary of Defense. Such 
evaluation shall consider the extent to 
which-

"(A) the implementation is consistent with 
congressional intent; 

"(B) the implementation achieves the ob
jective of eliminating unallowable costs 
charged to covered contracts; and 

"(C) the implementation (as well as the 
provisions of this section and the regulations 
prescribed under this section) could be im
proved or strengthened. 

"(2) The Comptroller General shall submit 
to the Committees on Armed Services and 
the Committees on Appropriations of the 
Senate and House of Representatives a re
port on such evaluation within 90 days after 
publication by the Secretary of Defense in 
the Federal Register of regulations that 
make substantive changes in regulations 
pertaining to allowable costs under covered 
contracts.". 

(b) COVERED CONTRACT DEFINED.-Sub
section (m) of such section is amended to 
read as follows: 

"(m) In this section, the term 'covered con
tract' means a contract for an amount in ex
cess of $500,000 that is entered into by the 
Department of Defense, except that such 
term does not include a fixed-price contract 
without cost incentives.". 
SEC. 2102. CONTRACT PROFIT CONTROLS DUR· 

lNG EMERGENCY PERIODS. 
(a) REPEAL.-Section 2382 of title 10, Unit

ed States Code, is repealed. 
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(b) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 141 of 
such title is amended by striking out the 
item relating to section 2382. 

PART II-CIVILIAN AGENCY 
ACQUISITIONS 

SEC. 2151. ALLOWABLE CONTRACT COSTS. 
(a) REVISION OF CIVILIAN AGENCY PROVISION 

To ENSURE UNIFORM TREATMENT OF CON
TRACT COSTS.-Section 306 of the Federal 
Property and Administrative Services Act of 
1949 (41 U.S.C. 256) is amended to read as fol
lows: 

''ALLOW ABLE COSTS 
"SEC. 306. (a) INDIRECT COST THAT VIO

LATES A FAR COST PRINCIPLE.-The head of 
an executive agency shall require that a cov
ered contract provide that if the contractor 
submits to the executive agency a proposal 
for settlement of indirect costs incurred by 
the contractor for any period after such 
costs have been accrued and if that proposal 
includes the submission of a cost which is 
unallowable because the cost violates a cost 
principle in the Federal Acquisition Regula
tion or an executive agency's supplement to 
the Federal Acquisition Regulation, the cost 
shall be disallowed. 

"(b) PENALTY FOR VIOLATION OF COST PRIN
CIPLE.-(1) If the agency head determines 
that a cost· submitted by a contractor in its 
proposal for settlement is expressly unallow
able under a cost principle referred to in sub
section (a) that defines the allowability of 
specific selected costs, the agency head shall 
assess a penalty against the contractor in an 
amount equal to-

"(A) the amount of the disallowed cost al
located to covered contracts for which a pro
posal for settlement of indirect costs has 
been submitted; plus 

"(B) interest (to be computed based on reg
ulations issued by the agency head) to com
pensate the United States for the use of any 
funds which a contractor has been paid in ex
cess.- of the amount to which the contractor 
was entitled. 

"(2) If the agency head determines that a 
proposal for settlement of indirect costs sub
mitted by a contractor includes a cost deter
mined to be unallowable in the case of such 
contractor before the submission of such pro
posal, the agency head shall assess a penalty 
against the contractor in an amount equal to 
two times the amount of the disallowed cost 
allocated to covered contracts for which a 
proposal for settlement of indirect costs has 
been submitted. 

"(c) WAIVER OF PENALTY.~The agency 
head shall prescribe regulations providing 
for a penalty under subsection (b) to be 
waived in the case of a contractor's proposal 
for settlement of indirect costs when-

"(1) the contractor withdraws the proposal 
before the formal initiation of an audit of 
the proposal by the Federal Government and 
resubmits a revised proposal; 

"(2) the amount of unallowable costs sub
ject to the penalty is insignificant; or 

"(3) the contractor demonstrates, to the 
contracting officer's satisfaction, that-

"(A) it has established appropriate policies 
and personnel training and an internal con
trol and review system that provide assur
ances that unallowable costs subject to pen
alties are precluded from being included in 
the contractor's proposal for settlement of 
indirect costs; and 

"(B) the unallowable costs subject to the 
penalty were inadvertently incorporated into 
the proposal. 

"(d) APPLICABILITY OF CONTRACT DISPUTES 
PROCEDURE TO DISALLOWANCE OF COST AND 

ASSESSMENT OF PENALTY .-An action of an 
agency head under subsection (a) or (b)-

"(1) shall be considered a final decision for 
the purposes of section 6 of the Contract Dis
putes Act of 1978 (41 U.S.C. 605); and 

"(2) is appealable in the manner provided 
in section 7 of such Act. 

"(e) SPECIFIC COSTS NOT ALLOWABLE.-(1) 
The following costs are not allowable under 
a covered contract: 

"(A) Costs of entertainment, including 
amusement, diversion, and social activities, 
and any costs directly associated with such 
costs (such as tickets to shows or sports 
events, meals, lodging, rentals, transpor
tation, and gratuities). 

"(B) Costs incurred to influence (directly 
or indirectly) legislative action on any mat
ter pending before Congress or a State legis
lature. 

"(C) Costs incurred in defense of any civil 
or criminal fraud proceeding or similar pro
ceeding (including filing of any false certifi
cation) brought by the United States where 
the contractor is found liable or had pleaded 
nolo contendere to a charge of fraud or simi
lar proceeding (including filing of a false cer
tification). 

"(D) Payments of fines and penalties re
sulting from violations of, or failure to com
ply with, Federal, State, local, or foreign 
laws and regulations, except when incurred 
as a result of compliance with specific terms 
and conditions of the contract or specific 
written instructions from the contracting of
ficer authorizing in advance such payments 
in accordance with applicable regulations of 
the agency head concerned. 

"(E) Costs of membership in any social, 
dining, or country club or organization. 

"(F) Costs of alcoholic beverages. 
"(G) Contributions or donations, regardless 

of the recipient. 
"(H) Costs of advertising designed to pro

mote the contractor or its products. 
"(!)Costs of promotional items and memo

rabilia, including models, gifts, and sou
venirs. 

"(J) Costs for travel by commercial air
craft which exceed the amount of the stand
ard commercial fare. 

"(K) Costs incurred in making any pay
ment (commonly known as a 'golden para
chute payment') which is-

"(i) in an amount in excess of the normal 
severance pay paid by the contractor to an 
employee upon termination of employment; 
and 

"(ii) is paid to the employee contingent 
upon, and following, a change in manage
ment control over, or ownership of, the con
tractor or a substantial portion of the con
tractor's assets. 

"(L) Costs of commercial insurance that 
protects against the costs of the contractor 
for correction of the contractor's own defects 
in materials or workmanship. 

"(M) Costs of severance pay paid by the 
contractor to foreign nationals employed by 
the contractor under a service contract per
formed outside the United States, to the ex
tent that the amount of severance pay paid 
in any case exceeds the amount paid in the 
industry involved under the customary or 
prevailing practice for firms in that industry 
providing similar services in the United 
States, as determined under regulations pre
scribed by the agency head concerned. 

"(N) Costs of severance pay paid by the 
contractor to a foreign national employed by 
the contractor under a service contract per
formed in a foreign country if the termi
nation of the employment of the foreign na
tional is the result of the closing of, or the 

curtailment of activities at, a United States 
facility in that country at the request of the 
government of that. country. 

"(0) Costs incurred by a contractor in con
nection with any criminal, civil, or adminis
trative proceeding commenced by the United 
States or a State, to the extent provided in 
subsection (k). 

"(2)(A) Pursuant to regulations prescribed 
by the head of the executive agency con
cerned and subject to the availability of ap
propriations, the agency head, in awarding a 
covered contract, may waive the application 
of the provisions of paragraphs (l)(M) and 
(l)(N) to that contract if the agency head de
termines that-

"(i) the application of such provisions to 
the contract would adversely affect the con
tinuation of a program, project, or activity 
that provides significant support services for 
employees of the executive agency posted 
outside the United States; 

"(ii) the contractor has taken (or has es
tablished plans to take) appropriate actions 
within the contractor's control to minimize 
the amount and number of incidents of the 
payment of severance pay by the contractor 
to employees under the contract who are for
eign nationals; and 

"(iii) the payment of severance pay is nec
essary in order to comply with a law that is 
generally applicable to a significant number 
of businesses in the country in which the for
eign national receiving the payment per
formed services under the contract or is nec
essary to comply with a collective bargain
ing agreement. 

"(B) The head of the executive agency con
cerned shall include in the solicitation for a 
covered contract a statement indicating

"(i) that a waiver has been granted under 
subparagraph (A) for the contract; or 

"(ii) whether the agency head will consider 
granting such a waiver, and, if the agency 
head will consider granting a waiver, the cri
teria to be used in granting the waiver. 

"(C) The agency head shall make the final 
determination regarding whether to grant a 
waiver under subparagraph (A) with respect 
to a covered contract before award of the 
contract. 

"(3) The head of each executive agency 
concerned shall prescribe regulations to im
plement this section with respect to con
tracts of that executive agency. Such regula
tions may establish appropriate definitions, 
exclusions, limitations, and qualifications. 

"(f) REQUIRED REGULATIONS.-(1) The Fed
eral Acquisition Regulation referred to in 
section 25(cX1) of the Office of Federal Pro
curement Policy Act (41 U.S.C. 421(c)(1)) 
shall contain provisions on the allowability 
of contractor costs. Such provisions shall de
fine in detail and in specific terms those 
costs which are unallowable, in whole or in 
part, under covered contracts. The regula
tions shall, at a minimum, clarify the cost 
principles applicable to contractor costs of 
the following: 

"(A) Air shows. 
"(B) Membership in civic, community, and 

professional organizations. 
"(C) Recruitment. 
"(D) Employee morale and welfare. 
"(E) Actions to influence (directly or indi

rectly) executive branch action on regu
latory and contract matters (other than 
costs incurred in regard to contract propos
als pursuant to solicited or unsolicited bids). 

"(F) Community relations. 
"(G) Dining facilities. 
"(H) Professional and consulting services, 

including legal services. 
"(!) Compensation. 
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"(J) Selling and marketing. 
"(K) Travel. 
"(L) Public relations. 
"(M) Hotel and meal expenses. 
"(N) Expense of corporate aircraft. 
"(0) Company-furnished automobiles. 
''(P) Advertising. 
"(2) The Federal Acquisition Regulation 

shall require that a contracting officer not 
resolve any questioned costs until the con
tracting officer has obtained-

"(A) adequate documentation with respect 
to such costs; and 

"(B) the opinion of the executive agency's 
contract auditor on the allowability of such 
costs. 

"(3) The Federal Acquisition Regulation 
shall provide that, to the maximum extent 
practicable, an executive agency's contract 
auditor be present at any negotiation or 
meeting with the contractor regarding a de
termination of the allowability of indirect 
costs of the contractor. 

"(4) The Federal Acquisition Regulation 
shall require that all categories of costs des
ignated in the report of an executive agen
cy's contract auditor as questioned with re
spect to a proposal for settlement be re
solved in such a manner that the amount of 
the individual questioned costs that are paid 
will be reflected in the settlement. 

"(g) APPLICABILITY OF REQUIRED REGULA
TIONS.-The regulations required to be pre
scribed under subsections (e) and (f)(1) shall 
require, to the maximum extent practicable, 
that such regulations apply to all sub
contractors of a covered contract. 

"(h) CONTRACTOR CERTIFICATION RE
QUIRED.-(1) A proposal for settlement of in
direct costs applicable to a covered contract 
shall include a certification by an official of 
the contractor that, to the best of the cer
tifying official's knowledge and belief, all in
direct costs included in the proposal are al
lowable. Any such certification shall be in a 
form prescribed by the agency head con
cerned. 

"(2) The agency head concerned may, in an 
exceptional case, waive the requirement for 
certification under paragraph (1) in the case 
of any contract if the agency head-

"(A) determines in such case that it would 
be in the interest of the United States to 
waive such certification; and 

"(B) states in writing the reasons for that 
determination and makes such determina
tion available to the public. 

"(i) PENALTIES FOR SUBMISSION OF COST 
KNOWN AS NOT ALLOWABLE.-The submission 
to an executive agency of a proposal for set
tlement of costs for any period after such 
costs have been accrued that includes a cost 
that is expressly specified by statute or regu
lation as being unallowable, with the knowl
edge that such cost is unallowable, shall be 
subject to the provisions of section 287 of 
title 18, United States Code, and section 3729 
of title 31, United States Code. 

"(j) CONTRACTOR TO HAVE BURDEN OF 
PROOF.-In a proceeding before a board of 
contract appeals, the United States Court of 
Federal Claims, or any other Federal court 
in which the reasonableness of indirect costs 
for which a contractor seeks reimbursement 
from the United States is in issue, the bur
den of proof shall be upon the contractor to 
establish that those costs are reasonable. 

"(k) PROCEEDING COSTS NOT ALLOWABLE.
(1) Except as otherwise provided in this sub
section, costs incurred by a contractor in 
connection with any criminal, civil, or ad
ministrative proceeding commenced by the 
United States or a State are not allowable as 
reimbursable costs under a covered contract 

if the proceeding (A) relates to a violation 
of, or failure to comply with, a Federal or 
State statute or regulation, and (B) results 
in a disposition described in paragraph (2). 

"(2) A disposition referred to in paragraph 
(1)(B) is any of the following: 

"(A) In the case of a criminal proceeding, 
a conviction (including a conviction pursu
ant to a plea of nolo contendere) by reason of 
the violation or failure referred to in para
graph (1). 

"(B) In the case of a civil or administrative 
proceeding involving an allegation of fraud 
or similar misconduct, a determination of 
contractor liability on the basis of the viola
tion or failure referred to in paragraph (1). 

"(C) In the case of any civil or administra
tive proceeding, the imposition of a mone
tary penalty by reason of the violation or 
failure referred to in paragraph (1). 

"(D) A final decision-
"(i) to debar or suspend the contractor, 
"(ii) to rescind or void the contract, or 
"(iii) to terminate the contract for default, 

by reason of the violation or failure referred 
to in paragraph (1). 

"(E) A disposition of the proceeding by 
consent or compromise if such action could 
have resulted in a disposition described in 
subparagraph (A), (B), (C), or (D). 

"(3) In the case of a proceeding referred to 
in paragraph (1) that is commenced by the 
United States and is resolved by consent or 
compromise pursuant to an agreement en
tered into by a contractor and the United 
States, the costs incurred by the contractor 
in connection with such proceeding that are 
otherwise not allowable as reimbursable 
costs under such paragraph may be allowed 
to the extent specifically provided in such 
agreement. 

"( 4) In the case of a proceeding referred to 
in paragraph (1) that is commenced by a 
State, the agency head that awarded the cov
ered contract involved in the proceeding 
may allow the costs incurred by the contrac
tor in connection with such proceeding as re
imbursable costs if the agency head deter
mines. under regulations prescribed by such 
agency head, that the costs were incurred as 
a result of (A) a specific term or condition of 
the contract, or (B) specific written instruc
tions of the agency. 

"(5)(A) Except as provided in subparagraph 
(C), costs incurred by a contractor in connec
tion with a criminal, civil, or administrative 
proceeding commenced by the United States 
or a State in connection with a covered con
tract may be allowed as reimbursable costs 
under the contract if such costs are not 
disallowable under paragraph (1), but only to 
the extent provided in subparagraph (B). 

"(B)(i) The amount of the costs allowable 
under subparagraph (A) in any case may not 
exceed the amount equal to 80 percent of the 
amount of the costs incurred, to the extent 
that such costs are determined to be other
wise allowable and allocable under the Fed
eral Acquisition Regulation. 

"(ii) Regulations issued for the purpose of 
clause (i) shall provide for appropriate con
sideration of the complexity of procurement 
litigation, generally accepted principles gov
erning the award of legal fees in civil actions 
involving the United States as a party, and 
such other factors as may be appropriate. 

"(C) In the case of a proceeding referred to 
in subparagraph (A), contractor costs other
wise allowable as reimbursable costs under 
this paragraph are not allowable if (i) such 
proceeding involves the same contractor 
misconduct alleged as the basis of another 
criminal, civil, or administrative proceeding, 
and (ii) the costs of such other proceeding 
are not allowable under paragraph (1). 

"(6) In this subsection: 
"(A) The term 'proceeding' includes an in

vestigation. 
"(B) The term 'costs', with respect to a 

proceeding-
"(!) means all costs incurred by a contrac

tor, whether before or after the commence
ment of any such proceeding; and 

"(ii) includes-
"(!) administrative and clerical expenses; 
"(II) the cost of legal services, including 

legal services performed by an employee of 
the contractor; 

"(III) the cost of the services of account
ants and consultants retained by the con
tractor; and 

"(IV) the pay of directors, officers, and. em
ployees of the contractor for time devoted by 
such directors, officers, and employees to 
such proceeding. 

"(C) The term 'penalty' does not include 
restitution, reimbursement, or compen
satory damages. 

"(l) PERIODIC EVALUATION OF IMPLEMENTA
TION.-(1) The Comptroller General shall pe
riodically evaluate the implementation of 
this section by the heads of executive agen
cies. Such evaluation shall consider the ex
tent to which-

"(A) the implementation is consistent with 
congressional intent; 

"(B) the implementation achieves the ob
jective of eliminating unallowable costs 
charged to covered con tracts; and 

"(C) the implementation (as well as the 
provisions of this section and the regulations 
prescribed under this section) could be im
proved or strengthened. 

"(2) The Comptroller General shall submit 
to the Committees on Governmental Affairs 
and on Appropriations of the Senate and the 
Committees on Government Operation and 
on Appropriations of the House of Represent
atives a report on such evaluation within 90 
days after the head of any executive agency 
publishes in the Federal Register regulations 
that make substantive changes in regula
tions pertaining to allowable costs under 
covered contracts. 

"(m) COVERED CONTRACT DEFINED.-In this 
section, the term 'covered contract' means a 
contract for an amount in excess of $500,000 
that is entered into by an executive agency, 
except that such term does not include a 
fixed-price contract without cost incen
tives.". 

(b) CLERICAL AMENDMENT.-The table of 
contents in the first section of such Act is 
amended by striking out the item relating to 
section 306 and inserting in lieu thereof the 
following: 
"Sec. 306. Allowable costs.". 

PART III-ACQUISITIONS GENERALLY 
SEC. 2191. TRAVEL EXPENSES OF GOVERNMENT 

CONTRACTORS. 
Section 24 of the Office of Federal Procure

ment Policy Act (41 U.S.C. 420) is repealed. 
Subtitle C-Audit and Access to Records 

PART I-ARMED SERVICES ACQUISITIONS 
SEC. 2201. CONSOLIDATION AND REVISION OF 

AUTHORITY TO EXAMINE RECORDS 
OF CONTRACTORS. 

(a) AUTHORITY.-
(1) IN GENERAL.-Section 2313 of title 10, 

United States Code, is amended to read as 
follows: 
"§ 2313. Examination of records of contractor 

"(a) AGENCY AUTHORITY.-The head of an 
agency, acting through an authorized rep
resentative-

"(1) is entitled to inspect the plant and 
audit the records of-

"(A) a contractor performing a cost-reim
bursement, incentive, time-and-materials, 
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labor-hour, or price-redeterminable contract, 
or any combination of such contracts, made 
by that agency under this chapter; and 

"(B) a subcontractor performing any sub
contract under such a contract or combina
tion of contracts; and 

"(2) shall, for the purpose of evaluating the 
accuracy, completeness, and currency of cost 
or pricing data required to be submitted pur
suant to section 2306a of this title with re
spect to a contract or subcontract, have the 
right to examine all records of the contrac
tor or subcontractor related to-

"(A) the proposal for the contract or sub
contract; 

"(B) the discussions conducted on the pro
posal; 

"(C) pricing of the contract or subcontract; 
or 

"(D) performance of the contract or sub
contract. 

"(b) SUBPOENA POWER.-(1) The Director of 
the Defense Contract Audit Agency (or any 
successor agency) may require by subpoena 
the production of records of a contractor, ac
cess to which is provided to the Secretary of 
Defense by subsection (a). 

"(2) Any such subpoena, in the case of con
tumacy or refusal to obey, shall be enforce
able by order of an appropriate United States 
district court. 

"(3) The authority provided by paragraph 
(1) may not be redelegated. 

"(4) The Director (or any successor official) 
shall submit an annual report to the Sec
retary of Defense on the exercise of such au
thority during the preceding year and the 
reasons why such authority was exercised in 
any instance. The Secretary shall forward a 
copy of each such report to the Committees 
on Armed Services of the Senate and House 
of Representatives. 

"(c) COMPTROLLER GENERAL AUTHORITY.
(!) Except as provided in paragraph (2), each 
contract awarded after using procedures 
other than sealed bid procedures shall pro
vide that · the Comptroller General and his 
representatives are entitled to examine any 
records of the contractor, or any of its sub
contractors. that directly pertain to, and in
volve transactions relating to, the contract 
or subcontract. 

"(2) Paragraph (1) does not apply to a con
tract or subcontract with a foreign contrac
tor or foreign subcontractor if the head of 
the agency concerned determines, with the 
concurrence of the Comptroller General or 
his designee, . that the application of that 
paragraph to the contract or subcontract 
would not be in the public interest. However, 
the concurrence of the Comptroller General 
or his designee is not required-

"(A) where the contractor or subcontractor 
is a foreign government or agency thereof or 
is precluded by the laws of the country in
volved from making its records available for 
examination; and 

"(B) where the head of the agency deter
mines, after taking into account the price 
and availability of the property and services 
from United States sources, that the public 

·interest would be best served by not applying 
paragraph (1) . 

"(d) LlMlTATION.-The right of the head of 
an agency under subsection (a), and the right 
of the Comptroller General under subsection 
(c), with respect to a contract or subcontract 
shall expire three years after final payment 
under such contract or subcontract. 

"(e) INAPPLICABILITY TO CERTAIN CON
TRACTS.-This section is inapplicable with 
respect to the following contracts: 

"(1) Contracts for utility services at rates 
not ex~eeding those established to apply uni-

formly to the public, plus any applicable rea
sonable connection charge. 

"(f) RECORDS DEFINED.-In this section, the 
term 'records' includes books, documents, 
accounting procedures and practices, and 
other data, regardless of type and regardless 
of whether such items are in written form. in 
the form of computer data, or in any other 
form.". 

(2) CLERICAL AMENDMENT.-The item relat
ing to such section in the table of sections at 
the beginning of chapter 137 of title 10, Unit
ed States Code, is amended to read as fol
lows: 
"2313. Examination of records of contrac

tor.". 
(b) REPEAL OF SUPERSEDED PROVISION.-
(!) REPEAL.-Section 2406 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 141 of 
such title is amended by striking out the 
item relating to section 2406. 

PART II-CIVILIAN AGENCY 
ACQUISITIONS 

SEC. 2251. AUTHORITY TO EXAMINE RECORDS OF 
CONTRACTORS. 

(a) AUTHORITY.-
(!) IN GENERAL.-Title III of the Federal 

Property and Administrative Services Act of 
1949 (41 U.S.C. 251 et seq.), as amended by 
section 125l(a), is further amended by insert
ing after section 304A the following new sec
tion: 

"EXAMINATION OF RECORDS OF CONTRACTOR 
"SEC. 304B. (a) AGENCY AUTHORITY.-The 

head of an executive agency, acting through 
an authorized representative-

"(!) is entitled to inspect the plant and 
audit the records of-

"(A) a contractor performing a cost-reim
bursement, incentive, time-and-materials, 
labor-hour, or price-redeterminable contract, 
or any combination of such contracts, made 
by that executive agency under this title; 
and 

"(B) a subcontractor performing any sub
contract under such a contract or combina
tion of contracts; and 

"(2) shall, for the purpose of evaluating the 
accuracy. completeness, and currency of cost · 
or pricing data required to be submitted pur
suant to section 304A with respect to a con
tract or subcontract, have the right to exam
ine all records of the contractor or sub
contractor related to--

"(A) the proposal for the contract or sub
contract; 

"(B) the discussions conducted on the pro
posal; 

"(C) pricing of the contract or subcontract; 
or 

"(D) performance of the contract or sub
contract. 

"(b) SUBPOENA POWER.-(1) The agency 
head may require by subpoena the produc
tion of records of a contractor, access to 
which is provided by subsection (a). 

"(2) Any such subpoena, in the case of con
tumacy or refusal to obey, shall be enforce
able by order of an appropriate United States 
district court. 

"(3) The authority provided by paragraph · 
(1) may not be delegated. 

"(4) In the year following a year in which 
the head of an executive agency exercises the 
authority provided in paragraph (1), the 
agency head shall submit to the Committee 
on Governmental Affairs of the Senate and 
the Committee on Government Operations of 
the House of Representatives a report on the 
exercise of such- authority during such pre
ceding year and the reasons why such au
thority was exercised in any instance. 

"(c) COMPTROLLER GENERAL AUTHORITY.
(!) Except as provided in paragraph (2), each 
contract awarded after using procedures 
other than sealed bid procedures shall pro
vide that the Comptroller General and his 
representatives are entitled to examine any 
records of the contractor, or any of its sub
contractors, that directly pertain to, and in
volve transactions relating to, the contract 
or subcontract. 

"(2) Paragraph (1) does not apply to a con
tract or subcontract with a foreign contrac
tor or foreign subcontractor if the agency 
head concerned determines, with the concur
rence of the Comptroller General or his des
ignee, that the application of that paragraph 
to the contract or subcontract would not be 
in the public interest. However, the concur
rence of the Comptroller General or his des
ignee is not required-

"(A) where the contractor or subcontractor 
is a foreign government or agency thereof or 
is precluded by the laws of the country in
volved from making its records available for 
examination; and 

"(B) where the agency head determines, 
after taking into account the price and 
availability of the property and services 
from United States sources, that the public 
interest would be best served by not applying 
paragraph (1). 

"(d) LIMITATION.-The right of an agency 
head under subsection (a), and the right of 
the Comptroller General under subsection 
(c), with respect to a contract or subcontract 
shall expire three years after final payment 
under such contract or subcontract. 

"(e) INAPPLICABILITY TO CERTAIN CON
TRACTS.-This section is inapplicable with 
respect to the following contracts: 

"(1) Contracts for utility services at rates 
not exceeding those established to apply uni
formly to the public, plus any applicable rea
sonable connection charge. 

"(f) RECORDS DEFINED.-In this section, the 
term 'records' includes books, documents, 
accounting procedures and practices, and 
other data, regardless of type and regardless 
of whether such items are in written form, in 
the form of computer data, or in any other 
form .". 

(2) CLERICAL AMENDMENT.-The table of 
contents in the first section of such Act, as 
amended by section 1251(b), is further amend
ed by inserting after the item relating to 
section 304A the following: 
"Sec. 304B. Examination of records of con

tractor.". 
(b) REPEAL OF SUPERSEDED PROVISION.

Section 304 of the Federal Property and Ad
ministrative Services Act of 1949 (41 U.S.C. 
254) is amended by striking out subsection 
(c). 

Subtitle D-Cost Accounting Standards 
SEC. 2301. REPEAL OF OBSOLETE DEADLINE RE· 

GARDING PROCEDURAL REGULA· 
TIONS FOR THE COST ACCOUNTING 
STANDARDS BOARD. 

Section 26(f)(3) of the Office of Federal Pro
curement Policy Act (41 u.s.a. 422(f)(3)) is 
amended in the first sentence by striking out 
"Not later than 180 days after the date of the 
enactment of this section, the Adminis
trator" and inserting in lieu thereof "The 
Administrator". 
Subtitle E-Adm.inistration of Contract Provi

sions Relating to Price, Delivery, and Prod
uct Quality 

PART I-ARMED SERVICES ACQUISITIONS 
SEC. 2401. PROCUREMENT OF CRmCAL AIR· 

CRAFT AND SIDP SPARE PARTS; 
QUALITY CONTROL. 

(a) REPEAL.-Section 2383 of title 10, Unit
ed States Code, is repealed. 
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(b) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 141 of 
such title is amended by striking out the 
item relating to section 2383. 
SEC. 2402. CONTRACTOR GUARANTEES REGARD

ING WEAPON SYSTEMS. 
Section 2403(h) of title 10, United States 

Code, is amended-
(1) by redesignating paragraph (2) as para

graph (3); and 
(2) by inserting after paragraph (1) the fol

lowing new paragraph (2): 
"(2) The regulations shall include the fol

lowing: 
"(A) Guidelines for negotiating contractor 

guarantees that are reasonable and cost ef
fective, as determined on the basis of the 
likelihood of defects and the estimated cost 
of correcting such defects. 

"(B) Procedures for administering contrac
tor guarantees. 

"(C) Guidelines for determining the cases 
in which it may be appropriate to waive the 
requirements of this section.". 
SEC. 2403. REPEAL OF REQUIREMENT FOR COM· 

PLETE DELIVERY OF SUBSISTENCE 
SUPPLIES AT SPECIFIC PLACE UPON 
INSPECTION. 

(a) ARMY CONTRACTS.-
(1) REPEAL.-Section 4534 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 433 of 
such title is amended by striking out the 
item relating to section 4534. 

(b) AIR FORCE CONTRACTS.-
(1) REPEAL.-Section 9534 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 933 of 
such title is amended by striking out the 
item relating to section 9534. 

PART II-ACQUISITIONS GENERALLY 
SEC. 2451. SECTION 3737 OF THE REVISED STAT

UTES: EXPANSION OF AUTHORITY 
TO PROHIBIT SETOFFS AGAINST AS
SIGNEES; REORGANIZATION OF SEC
TION; REVISION OF OBSOLETE PRO
VISIONS. 

Section 3737 of the Revised Statutes (41 
U.S.C. 15) is amended to read as follows: 

"SEc. 3737. (a) No contract or order, or any 
interest therein, shall be transferred by the 
party to whom such contract or order is 
given to any other party, and any such 
transfer shall cause the annulment of the 
contract or order transferred, so far as the 
United States is concerned. All rights of ac
tion, however, for any breach of such con
tract by the contracting parties, are reserved 
to the United States. 

"(b) The provisions of subsection (a) shall 
not apply in any case in which the moneys 
due or to become due from the United States 
or from any agency or department thereof, 
under a contract providing for payments ag
gregating $1,000 or more, are assigned to a 
bank, trust company, or other financing in
stitution, including any Federal lending 
agency, provided: 

"(1) That, in the case of any contract im
tered into after October 9, 1940, no claim 
shall be assigned if it arises under a contract 
which forbids such assignment; 

"(2) That, unless otherwise expressly per
mitted by such contract, any such assign
ment shall cover all amounts payable under 
such contract and not already paid, shall not 
be made to more than one party, and shall 
not be subject to further assignment, except 
that any such assignment may be made to 
one party as agent or trustee for two or more 
parties participating in such financing; 

"(3) That, in the event of any such assign
ment, the assignee thereof shall file written 

notice of the assignment together with a 
true copy of the instrument of the assign
ment with-

"(A) the contracting officer or the head of 
his department or agency; 

"(B) the surety or sureties upon the bond 
or bonds, if any, in connection with such 
contract; and 

"(C) the disbursing officer, if any, des
ignated in such contract to make payment. 

"(c) Notwithstanding any law to the con
trary governing the validity of assignments, 
any assignment pursuant to this section 
shall constitute a valid assignment for all 
purposes. 

"(d) In any case in which moneys due or to 
become due under any contract are or have 
been assigned pursuant to this section, noli
ability of any nature of the assignor to the 
United States or any department or agency 
thereof, whether arising from or independ
ently of such contract, shall create or im
pose any liability on the part of the assignee 
to make restitution, refund, or repayment to 
the United States of any amount heretofore 
since July 1, 1950, or hereafter received under 
the assignment. 

"(e) Any contract of the Department of De
fense, the General Services Administration, 
the Department of Energy. or any other de
partment or agency of the United States des
ignated by the President, except any such 
contract under which full payment has been 
made, may, upon a determination of need by 
the President, provide or be amended with
out consideration to provide that payments 
to be made to the assignee of any moneys 
due or to become due under such contract 
shall not be subject to reduction or setoff. 

"(f) If a provision described in subsection 
(e) or a provision to the same general effect 
has been at any time heretofore or is here
after included or inserted in any such con
tract, payments to be made thereafter to an 
assignee of any moneys due or to become due 
under such contract shall not be subject to 
reduction or setoff for any liability of any 
nature of the assignor to the United States 
or any department or agency thereof which 
arises independently of such contract, or 
hereafter for any liability of the assignor on 
account of-

"(1) renegotiation under any renegotiation 
statute or under any statutory renegotiation 
article in the contract; 

"(2) fines; 
"(3) penalties (which term does not include 

amounts which may be collected or withheld 
from the assignor in accordance with or for 
failure to comply with the terms of the con
tract); or 

"(4) taxes, social security contributions, or 
the withholding or non withholding of taxes 
or social security contributions, whether 
arising from or independently of such con
tract. 

"(g) Except as herein otherwise provided, 
nothing in this section shall be deemed to af
fect or impair rights of obligations here
tofore accrued.". 
SEC. 2452. REPEAL OF REQUIREMENT FOR DE

POSIT OF CONTRACTS WITH GAO. 
Section 3743 of the Revised Statutes (41 

U.S.C. 20) is repealed. 
Subtitle F-Claims and Disputes 

PART I-ARMED SERVICES ACQUISITIONS 
SEC. . 2501. CERTIFICATION OF CONTRACT 

CLAIMS. 
(a) DOD CERTIFICATION REQUIREMENT IN 

CONFLICT WITH GOVERNMENT-WIDE REQUIRE
MENT.-

(1) REPEAL.-Section 2410 of title 10, United 
States Code, is repealed. 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 141 of 

such title is amended by striking out the 
item relating to section 2410. 

(b) REPEAL OF SUPERSEDED PROVISION.
Section 813(b) of the National Defense Au
thorization Act for Fiscal Year 1993 (Public 
Law 102-484; 106 Stat. 2453), is repealed. 

(C) RESTRICTION ON LEGISLATIVE PAYMENT 
OF CLAIMS.-Section 2310e of title 10, United 
States Code, is amended by adding at the end 
the following new subsection: 

"(d) RESTRICTION ON LEGISLATIVE PAYMENT 
OF CLAIMS.-ln the case of a contract of an 
agency named in section 2303(a) of this title, 
no provision of a law enacted after Septem
ber 30, 1993, that directs the payment of a 
particular claim under such contract, a par
ticular request for equitable adjustment to 
any term of such contract, or a particular re
quest for relief under Public Law 85-804 (50 
U.S.C. 1431 et seq.) regarding such contract 
may be implemented unless such provision of 
law-

"(1) specifically refers to this subsection; 
and 

"(2) specifically states that this subsection 
does not apply with respect to the payment 
directed by that provision of law.". 

PART II-ACQUISITIONS GENERALLY 
SEC. 2551. CONCURRENT JURISDICTION OF UNIT

ED STATES DISTRICT COURTS 
UNDER THE LITTLE TUCKER ACT. 

Subsection (a) of section 1346 of title 28, 
United States Code, is amended to read as 
follows: 

"(a)(1) The district courts shall have origi
nal jurisdiction, concurrent with the United 
States Court of Federal Claims, of any civil 
action against the United States for the re
covery of any internal-revenue tax alleged to 
have been erroneously or illegally assessed 
or collected, or any penalty claimed to have 
been collected without authority or any sum 
alleged to have been excessive or in any 
manner wrongfully collected under the inter
nal-revenue laws. 

"(2)(A) Except as provided in subparagraph 
(B), the district courts shall have original ju
risdiction, concurrent with the United 
States Court of Federal Claims. of any other 
civil action or claim against the United 
States, not exceeding $10,000 in amount, 
founded either upon the Constitution, or any 
Act of Congress, or any regulation of an ex
ecutive department. or upon any express or 
implied contract with the United States, or 
for liquidated or unliquidated damages in 
cases not sounding in tort. 

"(B) The district courts shall not have ju
risdiction over any civil action or claim 
against the United States which relates in 
any manner to a contract to which the Con
tract Disputes Act of 1978 (41 U.S.C. 601 et 
seq.) applies, including a claim that seeks to 
establish the existence or nonexistence of 
such a contract, seeks to establish that such 
a contract is void, or seeks to determine and 
construe the terms of such a contract. The 
district courts do not have jurisdiction over 
any civil action or claim described in the 
preceding sentence pursuant to section 1331 
or 1334 of this title or any other provision of 
law.". 
SEC. 2552. CONTRACT DISPUTES ACT IMPROVE

MENTS. 
(a) PERIOD FOR FILING CLAIMS.-Section 6 

of the Contract Disputes Act of 1978 (41 
U.S.C. 605) is amended in subsection (a) by 
inserting after the second sentence the fol
lowing: "Each claim by a contractor against 
the government relating to a contract and 
each claim by the government against a con
tractor relating to a contract shall be sub
mitted within 6 years after the occurrence of 
the event or events giving rise to the 
claim.". 
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(b) INCREA!?ED THRESHOLD FOR CERTIFI

CATION, DECISION, AND NOTIFICATION REQUIRE
MENTS.-Subsection (c) of such section is 
amended by striking out " $50,000" each place 
it appears and inserting in lieu thereof 
"$100,000". 

(C) INCREASED MAXIMUM FOR APPLICABILITY 
OF SMALL CLAIMS PROCEDURE.-Section 9(a) 
of the Contract Disputes Act of 1978 (41 
U.S .C. 608(a)) is amended by striking out 
" $10,000" in the first sentence and inserting 
in lieu thereof " $25,000". 

(d) REDUCED PERIOD FOR FILING ACTION IN 
COURT OF FEDERAL CLAIMS.-Section 10(a)(3) 
of such Act (41 U.S.C. 609(a)(3)) is amended 
by striking out " twelve months" and insert
ing in lieu thereof " 90 days" . 

(e) CLAIM DEFINED.-Section 2 of such Act 
(41 U.S.C. 601) is amended-

(1) by striking out "and" at the end of 
paragraph (6); 

(2) by striking out the period at the end of 
paragraph (7) and inserting in lieu thereof " ; 
and"; and 

(3) by adding at the end the following new 
paragraph: 

" (8) the term 'claim' includes a request for 
equitable adjustment to contact terms and a 
request for relief under Public Law 85-804 (50 
U.S.C. 1431 et seq.) .". 
TITLE III-SERVICE SPECIFIC AND MAJOR 

SYSTEMS STATUTES 
Subtitle A-M,Yor Systems Statutes 

SEC. 3001. REQUIREMENT FOR INDEPENDENT 
COST ESTIMATES AND MANPOWER 
ESTIMATES BEFORE DEVELOPMENT 
OR PRODUCTION. 

(a) CONTENT AND SUBMISSION OF ESTI
MATES.-Section 2434 of title 10, United 
States Code, is amended by striking out sub
section (b) and inserting in lieu thereof the 
following: 

" (b) REGULATIONS.-The Secretary of De
fense shall promulgate regulations governing 
the content and submission of the estimates 
required by subsection (a). The regulations 
shall require-

" (1) that the independent estimate of the 
cost of a program-

" (A) be prepared by an office or other en
tity that is not under the supervision, direc
tion, or control of the military department, 
Defense Agency, or other component of the 
Department of Defense that is directly re
sponsible for carrying out the development 
or acquisition of the program; and 

" (B) include all costs of development, pro
curement, and operations and support, with
out regard to funding source or management 
control; and 

" (2) that the manpower estimate include 
the total personnel required to operate, 
maintain, and support the program upon full 
operational deployment." . 

(b) TERMINOLOGY CORRECTION.-Subsection 
(a) of such section is amended by striking 
out " full-scale engineering development" 
and inserting in lieu thereof "engineering 
and manufacturing development" . 
SEC. 3002. ENHANCED PROGRAM STABILI1Y. 

(a) BASELINE DESCRIPTIONS AND DEVIATION 
REPORTING.-Section 2435 of title 10, United 
States Code, is amended-

(1) in subsection (a)-
(A) by striking out paragraph (2); and 
(B) in paragraph (1)-
(i) by striking out " (1)" ; and 
(ii) by redesignating subparagraphs (A) and 

(B) as paragraphs (1) and (2), respectively; 
and 

(2) by striking out subsection (b) and in
serting in lieu thereof the following: 

" (b) REGULATIONS.-The Secretary of De
fense shall promulgate regulations .govern
ing-

" (1) the content of baseline descriptions; 
" (2) the submission of reports on devi

ations of a program from the baseline de
scription by the program manager to the 
Secretary of the military department con
cerned and the Under Secretary of Defense 
for Acquisition; 

" (3) procedures for review of deviation re
ports within the Department of Defense; and 

" (4) procedures for submission and ap
proval of revised baseline descriptions. " . 

(b) TERMINOLOGY CORRECTION.-Subsection 
(a)(l) of such section, as redesignated by sub
section (a)(l)(B)(ii) , is amended by striking 
out " full-scale engineering development" 
and inserting in lieu thereof " engineering 
and manufacturing development" . 
SEC. 3003. REPEAL OF REQUIREMENT FOR DE

FENSE ENTERPRISE PROGRAMS. 
(a) AUTHORITY.-
(!) REPEAL.-Sections 2436 and 2437 of title 

10, United States Code, are repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 144 of 
such title is amended by striking out the 
items relating to sections 2436 and 2437. 

(b) CONFORMING AMENDMENT.-Section 809 
of the National Defense Authorization Act 
for Fiscal Year 1991 (Public Law 101-510; 10 
U.S.C. 2430 note) is amended-

(1) by striking out subsection (d); and 
(2) by redesignating subsections (e), (f), (g), 

and (h) as subsections (d), (e) , (f), and (g), re
spectively. 
SEC. 3004. REPEAL OF REQUIREMENT FOR COM· 

PETITIVE PROT01YPING IN MAJOR 
PROGRAMS. 

(a) REPEAL.-Section 2438 of title 10, 
United States Code , is repealed. 

(b) CLERICAL AMENDMENT.- The table of 
sections at the beginning of chapter 144 of 
such title is amended by striking out the 
item relating to section 2438. 
SEC. 3005. REPEAL OF REQUIREMENT FOR COM· 

PETITIVE ALTERNATIVE SOURCES 
IN MAJOR PROGRAMS. 

(a) REPEAL.-Section 2439 of title 10, 
United States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 144 of 
such title is amended by striking out the 
item relating to section 2439. 

Subtitle B-Testing Statutes 
SEC. 3011. REPEAL OF TESTING REQUIREMENT 

FOR WHEELED OR TRACKED VEHI
CLES. 

(a) REPEAL.-Section 2362 of title 10, United 
States Code, is repealed. 

(b) TECHNICAL AMENDMENT.-The table of 
sections at the beginning of chapter 139 of 
such title is amended by striking out the 
item relating to section 2362. 
SEC. 3012. MAJOR SYSTEMS AND MUNITIONS 

PROGRAMS: SURVIVABILI1Y AND 
LETHALI1Y TESTING. 

(a) SUBSTITUTION OF VULNERABILITY TEST
ING FOR SURVIVABILITY TESTING.-Section 
2366 of title 10, United States Code , is amend
ed-

(1) by striking out " survivability" each 
place it appears in subsections (a)(l)(A), 
(a)(2)(A), (c)(l), (d), (e)(3), and (e)(6)(A) and 
inserting in lieu thereof ' ·vulnerability" ; and 

(2) in subsection (b)(l) , by striking out 
"Survivability" and inserting in lieu thereof 
" Vulnerability" . 

(b) LESS THAN FULL-UP TESTING AUTHOR
IZED.-Section 2366(e)(3) of such title is 
amended by inserting after " configured for 
combat," the following: " or, if the covered 
system is a high value system, by firing such 
munitions at components, subsystems, and 
subassemblies (or realistic replicas or surro
gates) together with performing design anal-

yses, modeling and simulation, and analysis 
of combat data, " . 

(C) WAIVER AUTHORITY AFTER FULL-SCALE 
DEVELOPMENT BEGINS.-Section 2366(c)(l) of 
such title is amended in the first sentence by 
striking out ", before the system enters full
scale development, " . 

(d) REFERENCE TO CONGRESSIONAL COMMIT
TEES.- Section 2366(d) of such title is amend
ed in the first sentence by striking out '' de
fense committees of Congress (as defined in 
section 2362(e)(3) of this title)" and inserting 
in lieu thereof " Committees on Armed Serv
ices and on Appropriations of the Senate and 
House of Representatives" . 
SEC. 3013. OPERATIONAL TEST AND EVALUATION 

OF DEFENSE ACQUISITION PRO· 
GRAMS. 

Section 2399(b) of title 10, United States 
Code, is amended-

(1) by redesignating paragraph (5) as para
graph (6); and 

(2) by inserting after paragraph (4) the fol
lowing new paragraph (5): 

" (5)(A) The Secretary of Defense may, for a 
particular major defense acquisition pro
gram, prescribe and apply different oper
ational test and evaluation procedures than 
those provided under subsection (a) and para
graphs (1) through (3) of this subsection if 
the Secretary first transmits to Congress-

" (i) a certification that such testing would 
be unreasonably expensive and impractica
ble, cause unwarranted delay, or be unneces
sary because of the acquisition strategy for 
that system; and 

" (ii) a description of the actions taken to 
ensure that the system will be operationally 
effective and suitable when the system is in
troduced into the field. 

" (B) Alternative operational test and eval
uation procedures prescribed pursuant to 
subparagraph (A) may not be used to proceed 
with a major defense acquisition program be
yond low-rate initial production.". 
SEC. 3014. LOW-RATE INITIAL PRODUCTION OF 

NEW SYSTEMS. 
(a) EXCEPTION FOR STRATEGIC DEFENSE MIS

SILE SYSTEMS.-Subsection (C) of section 2400 
of title 10, United States Code, is amended to 
read as follows-

(1) in paragraph (1) , by striking out "and 
military satellite programs" and inserting in 
lieu thereof " , military satellite programs, 
and strategic defense missile programs" ; 

(2) in paragraph (2), by striking out "and 
military satellite program" and inserting in 
lieu thereof " , military satellite program, 
and strategic defense missile program" ; and 

(3) by striking out the caption of such sub
section and inserting in lieu thereof " Low
RATE INITIAL PRODUCTION OF NAVAL VESSEL, 
SATELLITE, AND STRATEGIC DEFENSE MISSILE 
PROGRAMS.- '' . 

(b) SUBMISSION OF TEST AND EVALUATION 
MASTER PLAN.-Paragraph (2) of such section 
is amended by striking out subparagraph (B) 
and inserting in lieu thereof the following: 

" (B) any test and evaluation master plan 
prepared for that program;". 

Subtitle C-Service Specific Laws 
SEC. 3021. INDUSTRIAL MOBILIZATION. 

(a) CONSOLIDATION AND REVISION OF AU
THORITY.-

(1) AUTHORITY.-Subtitle V of chapter 148 
of title 10, United States Code, is amended by 
adding at the end the following new section: 
"§ 2538. Industrial mobilization: orders; prior-

ities; possession of manufacturing plants; 
violations 
" (a) ORDERING AUTHORITY.-In time of war 

or when war is imminent, the President, 
through the Secretary of Defense or the Sec
retary of a military department, may order 
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from any person or organized manufacturing 
industry necessary products or materials of 
the type usually produced or capable of being 
produced by that person or industry. 

"(b) COMPLIANCE WITH ORDER REQUIRED.-A 
person or industry with whom an order is 
placed under subsection (a), or the respon
sible head thereof, shall comply with that 
order and give it precedence over all orders 
not placed under that subsection. 

' '(c) SEIZURE OF FACILITIES UPON NON
COMPLIANCE.-In time of war or when war is 
imminent, the President, through the Sec
retary of Defense or the Secretary of a mili
tary department, may take immediate pos
session of any plant that is equipped to man
ufacture, or that in the opinion of the Sec
retary of Defense or the Secretary of the 
military department concerned, is capable of 
being readily transformed into a plant for 
manufacturing, arms or ammunition, parts 
thereof, or necessary supplies for the armed 
forces if the person or industry owning or op
erating the plant, or the responsible head 
thereof, refuses-

"(!) to give precedence to the order as pre
scribed in subsection (b); 

"(2) to manufacture the kind, quantity, or 
quality of arms or ammunition, parts there
of, or necessary supplies, as ordered by the 
Secretary; or 

·'(3) to furnish them at a reasonable price 
as determined by the Secretary. 

"(d) USE OF SEIZED FACILITY.-The Presi
dent, through the Secretary of Defense or 
the Secretary of a military department, may 
manufacture products that are needed in 
time of war or when war is imminent, in any 
plant that is seized under subsection (c). 

"(e) COMPENSATION REQUIRED.-Each per
son or industry from whom products or ma
terials are ordered under subsection (a) is en
titled to fair and just compensation. Each 
person or industry whose plant is seized 
under subsection (c) is entitled to a fair and 
just rental. 

"( f) CRIMINAL PENALTY.-Whoever fails to 
comply with this section shall be imprisoned 
for not more than three years and fined not 
more than $50,000. " . 

(2) TECHNICAL AMENDMENT.-The table of 
sections at the beginning of subchapter V of 
such chapter is amended by adding at the 
end the following new i tern: 

" 2538. Industrial mobilization: orders; prior
ities; possession of manufactur
ing plants; violations.". 

(b) REPEAL OF SUPERSEDED AUTHORITY.
(!) ARMY AUTHORITY.-
(A) REPEAL.-Section 4501 of title 10, Unit

ed States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 431 of 
such title is amended by striking out the 
item relating to section 4501. 

(2) AIR FORCE AUTHORITY.-
(A) REPEAL.-Section 9501 of title 10, Unit

ed States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of subchapter I of 
chapter 931 of such title is amended by strik
ing out the item relating to section 9501. 
SEC. 3022. INDUSTRIAL MOBILIZATION: PLANTS; 

LISTS; BOARD ON MOBILIZATION OF 
INDUSTRIES ESSENTIAL FOR MILl· 
TARY PREPAREDNESS. 

(a) CONSOLIDATION AND REVISION OF AU
THORITY.-

(1) AUTHORITY.-Subchapter V of chapter 
148 of title 10, United States Code, as amend
ed by section 3021(a)(l), is further amended 
by adding at the end the following: 

"§ 2539. Industrial mobilization: plants; lists; 
Board on Mobilization of Industries Essen· 
tial for Military Preparedness 
"(a) LISTS OF ARMS AND AMMUNITION 

PLANTS.-The Secretary of Defense and the 
secretaries of the military departments may 
each maintain a list of privately owned 
plants in the United States, and the Terri
tories, Commonwealths, and possessions of 
the United States, that are equipped to man
ufacture for the armed forces arms or ammu
nition, or parts thereof, and may, when the 
Secretary of Defense or the Secretary con
cerned determines it necessary, obtain com
plete information of the kinds of those prod
ucts manufactured or capable of being manu
factured by each of those plants, and of the 
equipment and capacity of each of those 
plants. 

" (b) LISTS OF PLANTS CONVERTIBLE TO 
ARMS AND AMMUNITION FACTORIES.-The Sec
retary of Defense and the secretaries of the 
military departments may each maintain a 
list of privately owned plants in the United 
States, and the Territories, Commonwealths, 
and possessions of the United States, that 
are capable of being readily transformed into 
factories for the manufacture of ammunition 
for the armed forces and that have a capac
ity sufficient to warrant conversion into am
munition plants in time of war or when war 
is imminent, and may, when the Secretary of 
Defense or the Secretary concerned deter
mines it necessary, obtain ' omplete informa
tion as to the equipment of each of those 
plants. 

"(c) CONVERSIOK 1- LANS.-The Secretary of 
Defense or the Secretary concerned may pre
pare comprehensive plans for converting 
each plant listed pursuant to subsection (b) 
into a factory for the manufacture of ammu
nition or parts thereof. 

"(d) BOARD ON MOBILIZATION OF INDUSTRIES 
ESSEN'fiAL FOR MILITARY PREPAREDNESS.
The President may appoint a nonpartisan 
Board on Mobilization of Industries Essen
tial for Military Preparedness and may pro
vide necessary clerical assistance to organize 
and coordinate operations under this section 
and section 2538 of this title.". 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of subchapter V of 
such chapter, as amended by section 
3021(a)(2), is further amended by adding at 
the end the following new item: 
"2539. Industrial mobilization: plants; lists; 

Board on Mobilization of Indus
tries Essential for Military Pre
paredness.". 

(b) REPEAL OF SUPERSEDED AUTHORITY.
(!) ARMY AUTHORITY.-
(A) REPEAL.-Section 4502 of title 10, 

United States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table Of 

sections at the beginning of chapter 431 of 
such title is amended by striking out the 
item relating to section 4502. 

(2) AIR FORCE AUTHORITY.-
(A) REPEAL.-Section 9502 of title 10, 

United States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of subchapter I of 
chapter 931 of such title is amended by strik
ing out the item relating to section 9502. 
SEC. 3023. PROCUREMENT FOR EXPERIMENTAL 

PURPOSES. 
(a) CONSOLIDATION AND REVISION OF AU

THORITY.-
(1) AUTHORITY.-Chapter 139 of title 10, 

United States Code. is amended by adding at 
the end the following new section: 
"§ 2373. Procurement for experimental pur

poses 
"The Secretary of Defense and the sec

retaries of the military departments may 

each buy ordnance, signal, and chemical war
fare supplies, including parts and acces
sories, and designs thereof, that the Sec
retary of Defense or the Secretary concerned 
considers necessary for experimental or test 
purposes in the development of the best sup
plies that are needed for the ·national de
fense. Purchases under this section may be 
made inside or outside the United States by 
contract or otherwise. Chapter 137 of this 
title applies when such purchases are made 
in quantity.". 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of such chapter is 
amended by adding at the end the following 
new item: 
"2373. Procurement for experimental pur-

poses.". 
(b) REPEAL OF SUPERSEDED AUTHORITY.
(!) ARMY AUTHORITY.-
(A) REPEAL.-Section 4504 of title 10, 

United States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 431 of 
such title is amended by striking out the 
item relating to 

(2) AIR FORCE AUTHORITY.-
(A) REPEAL.-Section 9504 of title 10, 

United States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of subchapter I of 
chapter 931 of such title is amended by strik
ing out the item relating to section 9504. 
SEC. 3024. REPEAL OF AUTHORITY FOR PRO· 

CUREMENT OF PRODUCTION EQUIP
MENT. 

(a) ARMY AUTHORITY.-
(!) REPEAL.-Section 4505 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 431 of 
such title is amended by striking out the 
item relating to section 4505. 

(b) AIR FORCE AUTHORITY.-
(!) REPEAL.-Section 9505 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of subchapter I of 
chapter 931 of such title is amended by strik
ing out the item relating to section 9505. 
SEC. 3025. AVAILABILITY OF DEPARTMENT OF 

DEFENSE SAMPLES, DRAWINGS, IN· 
FORMATION, EQUIPMENT, MATE· 
RIALS, AND CERTAIN SERVICES. 

(a) CONSOLIDATION AND REVISION OF AU
THORITY.-

(1) AUTHORITY.-Subchapter V of chapter 
148 of title 10, United States Code, as amend
ed by section 3022(a)(l), is further amended 
by adding at the end the following: 
"§ 2540. Availability of samples, drawings, in

formation, equipment, materials, and cer
tain services 
"(a) AUTHORITY.-The Secretary of Defense 

and the secretaries of the military depart
ments, under regulations prescribed by the 
Secretary of Defense and when determined 
by the Secretary of Defense or the Secretary 
concerned to be in the interest of national 
defense, may each-

"(1) sell, lend, or give samples, drawings, 
and manufacturing or ot'her information 
(subject to the rights of third parties) to any 
person or entity; 

"(2) sell or lend government equipment or 
materials to any person or entity-

"(A) for use in independent research and 
development programs, subject to the condi
tion that the equipment or material be used 
exclusively for such research and develop
ment; or 

"(B) for use in demonstrations to a friend
ly foreign government; and 

" (3) make available to any person or en
tity, at an appropriate fee, the services of 
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any government laboratory, center, range, or 
other testing facility for the testing of mate
rials, equipment, models, computer software, 
and other items. 

"(b) CONFIDENTIALITY OF TEST RESULTS.
The results of tests performed with services 
made available pursuant to subsection (a)(3) 
are confidential and may not be disclosed 
outside the Federal Government without the 
consent of the persons for whom the tests are 
performed. 

"(c) FEES.-Fees for services made avail
able for testing under subsection (a)(3) shall 
be established in the regulations prescribed 
pursuant to subsection (a). Such fees may 
not be less than the direct costs involved, in
cluding the direct costs of utilities, contrac
tor support, and salaries of personnel that 
are incurred by the United States to provide 
for the testing. 

"(d) USE OF COLLECTED FEES.-Fees re
ceived for services made available pursuant 
to subsection (a)(3) may be credited to the 
appropriations or other funds of the activity 
providing such services.". 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of subchapter V of 
such chapter, as amended by section 
3022(a)(2), is further amended by adding at 
the end the following new item: 
" 2540. Availability of samples, drawings, in

formation, equipment, mate
rials, and certain services.". 

(b) CONFORMING AMENDMENTS.-
(!) EXEMPTION FROM ADVERTISING REQUIRE

MENT.-Section 2314 of title 10, United States 
Code, is amended by inserting "or sale" after 
''procurement''. 

(2) REPEAL OF SUPERSEDED ARMY AUTHOR
ITY.-Chapter 431 of title 10, United States 
Code, is amended-

(A) by striking out sections 4506, 4507, and 
4508; and 

(B) in the table of sections at the begin
ning of such chapter, by striking out the 
items relating to such sections. 

(3) REPEAL OF SUPERSEDED AIR FORCE AU
THORITY.-Subchapter I of chapter 931 of title 
10, United States Code, is amended-

(A) by striking out sections 9506 and 9507; 
and 

(B) in the table of sections at the begin
ning of such subchapter, by striking out the 
items relating to such sections. 
SEC. 3026. REPEAL OF DUPLICATIVE GENERAL 

PROCUREMENT AUTHORITY. 
(a) ARMY AUTHORITY.-
(!) REPEAL.-Section 4531 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 433 of 
such title is amended by striking out the 
item relating to section 4531. 

(b) AIR FORCE AUTHORITY.-
(!) REPEAL.-Section 9531 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 933 of 
such title is amended by striking out the 
item relating to section 9531. 
SEC. 3027. REPEAL OF AUTHORITY TO DELEGATE 

TilE PROCUREMENT OF ARMY RA· 
TIONS. 

(a) REPEAL.-Section 4533 of title 10, 
United States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 433 of 
such title is amended by striking out the 
item relating to section 4533. 
SEC. 3028. REPEAL OF AUTHORITY TO PURCHASE 

EXCEPTIONAL SUBSISTENCE SUP· 
PLIES WITHOUT ADVERTISING. 

(a) ARMY AUTHORITY.-
(!) REPEAL.-Section 4535 of title 10, United 

States Code, is repealed. 

(2) CLERICAL AMENDMENT.-The table of 
sections at ~he beginning of chapter 433 of 
such title is · amended by striking out the 
item relating to section 4535. 

(b) AIR FORCE AUTHORITY.-
(!) REPEAL.-Section 9535 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 933 of 
such title is amended by striking out the 
item relating to section 9535. 
SEC. 3029. REPEAL OF AUTHORITY TO OBTAIN AS

SISTANCE OF UNITED STATES MAP· 
PING AGENCIES. 

(a) ARMY AUTHORITY.-
(!) REPEAL.-Section 4537 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table Of 

sections at the beginning of chapter 433 of 
such title is amended by striking out the 
item relating to section 4537. 

(b) AIR FORCE AUTHORITY.-
(!) REPEAL.-Section 9537 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 933 of 
such title is amended by striking out the 
item relating to section 9537. 
SEC. 3030. REPEAL OF AUTHORITY TO RECLAIM 

UNSERVICEABLE AMMUNITION. 
(a) ARMY AUTHORITY.-
(1) REPEAL.-Section 4538 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 433 of 
such title is amended by striking out the 
item relating to section 4538. 

(b) AIR FORCE AUTHORITY.-
(!) REPEAL.-Section 9538 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 933 of 
such title is amended by striking out t.he 
item relating to section 9538. 
SEC. 3031. GRATUITOUS SERVICES OF OFFICERS 

OF CERTAIN RESERVE COMPO
NENTS. 

(a) CONSOLIDATION AND REVISION OF AU
THORITY.-

(1) AUTHORITY.-Chapter 11 of title 10, Unit
ed States Code, is amended by inserting after 
section 278 the following new section: 
"§ 279. Gratuitous services of officers of cer

tain reserve components 
"The Secretary of Defense and the sec

retaries of the military departments may 
each accept the gratuitous services of offi
cers of the Army Reserve, Naval Reserve , Air 
Force Reserve, and Marine Corps Reserve in 
the enrolling, organizing, and training of 
members of such reserve components or the 
Reserve Officers' Training Corps, or in con
sulting on matters relating to the armed 
forces.'' . 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 11 of 
such title is amended by inserting after the 
item relating to section 278 the following 
new item: 
" Sec. 279. Gratuitous services of officers of 

certain reserve components.". 
(b) REPEAL OF SUPERSEDED PROVISIONS.
(!) ARMY AUTHORITY.-
(A) REPEAL.-Section 4541 of title 10, 

United States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 433 of 
such title is amended by striking out the 
item relating to section 4541. 

(2) AIR FORCE AUTHORITY.-
(A) REPEAL.-Section 9541 of title 10, Unit

ed States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table Of 

sections at the beginning of chapter 933 of 

such title is amended by striking out the 
item relating to section 9541. 
SEC. 3032. CIVIL RESERVE AIR FLEET. 

(a) DEFINITION OF CONTRACTOR.-Section 
9511(8) of title 10, United States Code , is 
amended-

(!) by striking out " or" at the end of sub
paragraph (A); and 

(2) by inserting before the period at the end 
the following: ", or (C) who owns or controls, 
or will own or control, new or existing air
craft and who, by contract, commits some or 
all of such aircraft to the Civil Reserve Air 
Fleet". 

(b) CONSOLIDATION OF PROVISIONS RELATING 
TO CONTRACTUAL COMMITMENT OF AIRCRAFT.
Subchapter II of chapter 931 of such title is 
amended-

(!) by redesignating subsections (b) and (c) 
of section 9512 as subsections (c) and (d), re
spectively; 

(2) by redesignating subsection (a) of sec
tion 9513 as subsection (b) and transferring 
such subsection (as so redesignated) to sec
tion 9512, and inserting such subsection after 
subsection (a); 

(3) by redesignating subsection (b) of sec
tion 9513 as subsection (e) and transferring 
such subsection (as so redesignated) to the 
end of section 9512; 

(4) in subsection (c) of section 9512, as re
designated by paragraph (1), by striking out 
" the terms required by section 9513 of this 
title and" ; 

(5) in subsection (e) of section 9512, as re
designated and transferred to such section 
by paragraph (3), by striking out "under sec
tion 9512 of this title" and inserting in lieu 
thereof "entered into under this section"; 
and 

(6) by striking out the heading of section 
9513. 

(c) USE OF MILITARY INSTALLATIONS BY 
CONTRACTORS.-

(!) AUTHORITY.-Subchapter II of such 
chapter, as amended by subsection (b), is fur
ther amended by adding at the end the fol
lowing new section 9513: 
"§ 9513. Use of military installations by Civil 

Reserve Air Fleet contractors 
" (a) CONTRACT AUTHORITY.-(!) The _ Sec

retary of the Air Force-
" (A) may, by contract entered into with 

any contractor, authorize such contractor to 
use one or more Air Force installations des
ignated by the Secretary; and 

" (B) with the consent of the Secretary of 
another military department, may, by con
tract entered into with any contractor, au
thorize the contractor to use one or more in
stallations, designated by the Secretary of 
the Air Force, that is under the jurisdiction 
of the Secretary of such other military de
partment. 

"(2) The Secretary of the Air Force may 
include in the contract such terms and con
ditions as the Secretary determines appro
priate to promote the national defense or to 
protect the interests of the United States. 

"(b) PURPOSES OF USE.-A contract entered 
into under subsection (a) may authorize use 
of a designated installation as a weather al
ternate, a technical stop not involving the 
enplaning or deplaning of passengers or 
cargo, or, in the case of an installation with
in the United States, for other commercial 
purposes. Notwithstanding any other provi
sion of the law, the Secretary may establish 
different levels and types of uses for dif
ferent installations and may provide in con
tracts under subsection (a) for different lev
els and types of uses by different contrac
tors. 

" (C) DISPOSITION OF PAYMENTS FOR USE.
Notwithstanding the provisions of section 
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1107(b) of the Federal Aviation Act of 1958 (49 
U.S.C. 1507(b)), and any other provision of 
law, amounts collected in a fiscal year from 
a contractor for services or supplies or as 
landing fees or other charges authorized to 
be collected for use of an installation under 
a contract entered into under subsection (a) 
shall be credited to an appropriation for such 
fiscal year for the military department that 
has jurisdiction over such installation. 

"(d) HOLD HARMLESS REQUffiEMENT.-A 
contract entered into under subsection (a) 
shall provide that the contractor agrees to 
indemnify and hold harmless the Air Force 
(and any other armed force having jurisdic
tion over any installation· covered by the 
contract) from all actions, suits, or claims of 
any sort resulting from, relating to, or aris
ing out of any activities conducted, or serv
ices or supplies furnished, in connection with 
the contract. 

"(e) RESERVATION OF RIGHT TO EXCLUDE 
CONTRACTOR.-A contract entered into under 
subsection (a) shall provide that the Sec
retary concerned may, without providing 
prior notice, deny access to an installation 
designated under the contract when the Sec
retary determines that it is necessary to do 
so in order to meet military exigencies.". 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of subchapter II of 
such chapter is amended by striking out the 
item relating to section 9513 and inserting in 
lieu thereof the following: 
"9513. Use of military installations by Civil 

Reserve Air Fleet contrac
tors.". 

SEC. 3033. REPEAL OF NAVY AUTHORITY RE
GARDING RESEARCH AND DEVELOP
MENT, PROCUREMENT, AND CON
STRUCTION OF GUIDED MISSU..ES. 

(a) REPEAL OF OBSOLETE AUTHORITY.-Sec
tion 7201 of title 10, United States Code, is 
repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 631 of 
such title is amended by striking out the 
item relating to section 7201. 
SEC. 3034. EXCHANGE OF SCIENTIFIC PERSON

NEL. 
(a) EXCHANGE AUTHORITY.-Subchapter II 

of chapter 138 of title 10, United States Code, 
is amended by adding at the end the follow
ing new section: 
"§ 2350j. Exchange of scientific personnel 

"(a) INTERNATIONAL EXCHANGE AGREE
MENTS AUTHORIZED.-The Secretary of De
fense is authorized to enter into agreements 
with the governments of allies of the United 
States and other friendly foreign countries 
for the exchange of military and civilian sci
entific personnel of the Department of De
fense and military and civilian scientific per
sonnel of the defense ministries of such for
eign governments. 

"(b) ASSIGNMENT OF PERSONNEL.-Pursuant 
to an agreement entered into under sub
section (a), personnel of the defense ministry 
of a foreign government may be assigned to 
positions in the Department of Defense, and 
personnel of the Department of Defense may 
be assigned to positions in the defense min
istry of that foreign government. An agree
ment for the exchange of personnel engaged 
in research and development activities may 
provide for assignment of such personnel to 
positions in private industry that support 
the defense ministry of such foreign govern
ment. A specific position and the individual 
to be assigned to that position shall be ac
ceptable to both governments. 

"(C) RECIPROCITY OF PERSONNEL QUALIFICA
TIONS REQUIRED.-Each government shall be 
required under an agreement authorized by 

subsection (a) to provide personnel having 
qualifications, training, and skills that are 
essentially equal to those of the personnel 
provided by the other government. 

"(d) PAYMENT OF PERSONNEL COSTS.-Each 
government shall pay the salary, per diem, 
cost of living, travel, cost of language or 
other training, and other costs (except for 
cost of temporary duty directed by the host 
government and costs incident to the use of 
host government facilities in the perform
ance of assigned duties) for its own personnel 
in accordance with the laws and regulations 
of such government that pertain to such 
matters.". 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of subchapter II of 
such chapter is amended by adding at the 
end the following new item: 
"2350j. Exchange of scientific personnel.". 
SEC. 3035. REPEAL OF AUTHORITY FOR SEC-

RETARY OF THE NAVY TO PROVIDE 
TEMPORARY RELIEF FOR CONTRAC
TORS AND CONTRACTOR EMPLOY
EES FROM LOSSES CAUSED BY 
ENEMY ACTION. 

(a) REPEAL.-Section 7213 of title 10, Unit
ed States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 631 of 
such title is amended by striking out the 
item relating to section 7213. 
SEC. 3036. REPEAL OF AUTHORITY FOR SEC

RETARY OF THE NAVY TO SELL 
DEGAUSSING EQUIPMENT. 

(a) REPEAL.-Section 7230 of title 10, Unit
ed States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 631 of 
such title is amended by striking out the 
item relating to section 7230. 
SEC. 3037. REPEAL OF AUTHORITY FOR ALTER

NATIVE USE OF APPROPRIATIONS 
FOR CONSTRUCTION OR CONVER
SION OF VESSELS. 

(a) REPEAL.-Section 7296 of title 10, United 
States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table Of 
sections at the beginning of chapter 633 of 
such title is amended by striking out the 
item relating to section 7296. 
SEC. 3038. REPEAL OF AUTHORITY FOR CONVER

SION OF COMBATANT AND AUXIL
IARY NAVAL VESSELS. 

(a) REPEAL.-Section 7298 of title 10, Unit
ed States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 633 of 
such title is amended by striking out the 
item relating to section 7298. 
SEC. 3039. CONSTRUCTION OF COMBATANT AND 

ESCORT VESSELS AND ASSIGNMENT 
OF VESSEL PROJECTS. 

(a) REPEAL OF OBSOLETE AND INTERNALLY 
INCONSISTENT PROVISIONS.-Section 7299a of 
title 10, United States Code, is amended-

(1) by striking out subsection (a); and 
(2) by redesignating subsections (b) and (c) 

as subsections (a) and (b), respectively. 
(b) CONFORMING AMENDMENT.-Subsection 

(b) of such section, as redesignated by sub
section (a)(2), is amended in paragraph (2) by 
striking out "subsection (a) or". 
SEC. 3040. REPEAL OF REQUIREMENT FOR ESTI

MATES IN CONNECTION WITH BIDS 
ON CONSTRUCTION OF NAVAL VEs
SELS. 

(a) REPEAL.-Section 7301 of title 10, Unit
ed States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 633 of 
such title is amended by striking out the 
item relating to section 7301. 
SEC. 3041. REPEAL OF REQUIREMENT FOR CON

STRUCTION OF VESSELS ON PACIFIC 
COAST. 

(a) REPEAL.-Section 7302 of title 10, Unit
ed States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 633 of 
such title is amended by striking out the 
item relating to section 7302. 
SEC. 3042. FITNESS OF NAVAL VESSELS: EXAM

INATION; STRIKING UNFIT VESSELS; 
DISPOSAL. 

(a) CONSOLIDATION AND REVISION OF AU
THORITY.-

(1) AUTHORITY.-Section 7304 of title 10, 
United States Code, is amended to read as 
follows: 
"§ 7304. Fitness of vessels: examination; strik

ing from Naval Vessel Register; disposal 
"(a) TRIENNIAL EXAMINATION OF VESSELS 

REQUffiED.-The Secretary of the Navy shall 
designate boards of naval officers to examine 
all naval vessels, including unfinished ves
sels. Each vessel shall be examined at least 
once every three years if practicable. 

"(b) BOARD RECOMMENDATIONS.-A board 
designated under subsection (a) shall rec
ommend to the Secretary of the Navy in 
writing which vessels, if any, should be 
stricken from the Naval Vessel Register. In 
making such recommendations, the board 
shall consider whether a vessel is unfit for 
service or whether an unfinished vessel can
not be finished without disproportionate ex
pense. 

"(c) ACTION OF THE SECRETARY.-If the Sec
retary concurs with a board's recommenda
tion that a vessel be stricken from the Naval 
Vessel Register, the Secretary shall strike 
the name of that vessel from the Naval Ves
sel Register. 

"(d) APPRAISAL OF STRICKEN VESSEL.-The 
Secretary of the Navy shall appraise each 
vessel stricken from the Naval Vessel Reg
ister. 

"(e) SALE OF STRICKEN VESSEL.-(!) When 
the Secretary determines that it is in the na
tional interest, the Secretary may sell a ves
sel stricken from the Naval Vessel Register. 

"(2) A vessel stricken from the Naval Ves
sel Register and not subject to disposition 
under any other law, may be sold at public 
sale to the highest acceptable bidder, regard
less of the vessel 's appraised value, after 
being advertised for sale for a period of not 
less than 30 days. 

"(3) If the Secretary determines that the 
bid prices received after advertising are not 
reasonable and that readvertising will serve 
no useful purpose, the vessel may be sold by 
negotiation to the highest acceptable 
offeror, but only if-

"(A) each responsible bidder has been noti
fied of the intent to negotiate a sale of the 
vessel and has been given a reasonable oppor
tunity to negotiate with the Secretary for 
the purchase of that vessel; and 

"(B) the negotiated price-
"(i) is higher than the highest rejected 

price of any responsible bidder; or 
"(ii) is reasonable and is in the national in

terest. 
"(f) OTHER TRANSFERS.-(!) The Secretary 

of the Navy is authorized to transfer, by gift 
or otherwise, any vessel stricken from the 
Naval Vessel Register or any captured vessel 
to-

"(A) any State, Commonwealth, or posses
sion of the United States, or to any munici
pal corporation or political subdivision 
thereof; 

"(B) the District of Columbia; or 
"(C) any not-for-profit or nonprofit entity. 
"(2) A transfer under paragraph (1) shall be 

made at no cost to the United States and 
may not be made unless the transferee 
agrees to maintain the vessel in a condition 
satisfactory to the Secretary of the Navy. 

"(g) USE FOR EXPERIMENTAL PURPOSES.
The Secretary of the Navy is authorized to 
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use for experimental purposes any vessel 
stricken from the Naval Vessel Register. A 
vessel so used shall first be stripped to the 
maximum extent practicable. The proceeds 
received from stripping the vessel shall be 
credited to appropriations available for the 
procurement of the scrapping services need
ed for stripping of that vessel. Excess re
ceipts shall be deposited into the general 
fund of the Treasury. 

"(h) INAPPLICABILITY OF OTHER LAW.-The 
provisions of title II of the Federal Property 
and Administrative Services Act of 1949 (40 
U.S.C. 481 et seq.) do not apply to the dis
position of a naval vessel under this section. 

"(i) LIMITATION.-Notwithstanding any 
other provision of law, no battleship, aircraft 
carrier, cruiser, destroyer, or submarine of 
the Navy may be sold, transferred, or other
wise disposed of, unless the Chief of Naval 
Operations certifie~ that it is not essential 
to the defense of the United States.". 

(2) CLERICAL AMENDMENT.-The item relat
ing to such section in the table of sections at 
the beginning of chapter 633 of such title is 
amended to read as follows: 
" 7304. Fitness of vessels: examination; strik

ing from Naval Vessel Register; 
disposal.". 

(b) REPEAL OF SUPERSEDED PROVISIONS.
(!) REPEAL.-Sections 7305, 7306, 7307, and 

7308 of title 10, United States Code, are re
pealed. 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 633 of 
such title is amended by striking out the 
items relating to such sections. 
SEC. 3043. REPEAL OF POLICY ON CONSTRUCT

ING COMBATANT VESSELS. 
(a) REPEAL.-Section 7310 of title 10, Unit

ed States Code, is repealed. 
(b) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 633 of 
such title is amended by striking out the 
item relating to section 7310. 
SEC. 3044. NAVAL SALVAGE FACll..ITIES. 

.,.. (a) CONSOLIDATION OF AUTHORITY.-Chapter 
637 of title 10, United States Code, is amend
ed-

(1) in section 7361-
(A) in subsection (a), by inserting "Au

THORITY TO PROVIDE FACILITIES BY CONTRACT 
OR OTHERWISE.-" after "(a)"; 

(B) in subsection (b), by inserting "CoN
TRACTS AFFECTING THE DEPARTMENT OF 
TRANSPORTATION.-" after "(b)"; and 

(C) in subsection (c)-
(i) by inserting "LIMITATION ON TERM CON

TRACTS.-" after "(c)"; and 
(ii) by striking out "under this section" 

and inserting in lieu thereof "under sub
section (a)"; 

(2) by designating the text of section 7362 
as subsection (d) and transferring such text, 
as so designated, to the end of section 7361 of 
title 10, United States Code; 

(3) in subsection (d) of section 7361 of such 
title, as so designated and transferred, by in
serting before "The Secretary" the follow
ing: "COMMERCIAL USE OF NAVAL VESSELS 
AND EQUIPMENT.-"; 

(4) by designating the text of section 7363 
as subsection (e) and transferring such text, 
as so designated, to the end of section 7361 of 
title 10, United States Code; 

(5) in subsection (e) of section 7361 of such 
title, as so designated and transferred, by in
serting before "Before any salvage vessel " 
the following: "CONDITIONS FOR TRANSFER OF 
EQUIPMENT.-''; 

(6) by designating the text of section 7365 
as subsection (f) and transferring such text, 
as so designated, to the end of section 7361 of 
title 10, United States Code; 

(7) in subsection (f) of section 7361 of such 
title, as so designated and transferred, by in
serting before "The Secretary" the follow
ing: "SETTLEMENT OF CLAIMS.-"; 

(8) by designating the text of section 7366 
as subsection (g) and transferring such text, 
as so designated, to the end of section 7361 of 
title 10, United States Code; 

(9) in subsection (g) of section 7361 of such 
title, as so designated and transferred-

(A) by inserting before " Not more than" 
the following: "LIMITATION ON APPROPRIA
TIONS.-"; and 

(B) by striking out "this chapter" and in
serting in lieu thereof " this section"; 

(10) by designating the text of section 7367 
as subsection (h) and transferring such text, 
as so designated, to the end of section 7361 of 
title 10, United States Code; 

(11) in subsection (h) of section 7361 of such 
title, as so designated and transferred-

(A) by inserting before "Money received" 
the following: "DISPOSITION OF RECEIPTS.-"; 
and 

(B) by striking out "this chapter" in the 
first sentence and inserting in lieu thereof 
"this section"; 

(12) by striking out the section headings 
for sections 7362, 7363, 7365, 7366, and 7367; 

(13) by striking out the heading for section 
7361 and inserting in lieu thereof the follow
ing: 
"§ 7361. Navy support for salvage operations"; 
and 

(14) in the table of sections at the begin
ning of such chapter-

(A) by striking out the item relatlng to 
section 7361 and inserting in lieu thereof the 
following: 
"7361. Navy support for salvage operations."; 
and 

(B) by striking out the items relating to 
sections 7362, 7363, 7365, 7366, and 7367. 

Subtitle D-Department of Defense 
Commercial and Industrial Activities 

SEC. 3051. FACTORIES AND ARSENALS: MANUFAC
TURE AT. 

(a) CONSOLIDATION AND REVISION OF AU
THORITY.-

(1) AUTHORITY.-Subchapter V of chapter 
148 of title 10, United States Code, as amend
ed by section 3025(a)(l), is further amended 
by adding at the end the following: 
"§2541. Factories and arsenals: manufacture 

at 
"(a) The Secretary of Defense or the Sec

retary of a military department may have 
supplies needed for the Department of De
fense or such military department, as the 
case may be, made in factories or arsenals 
owned by the United States. 

"(b) The Secretary of Defense or the Sec
retary of the military department concerned 
may abolish any United States arsenal that 
such Secretary considers unnecessary. •'. 

(2) TECHNICAL AMENDMENT.-The table of 
sections at the beginning of subchapter V of 
such chapter, as amended by section 
3025(a)(2), is further amended by adding at 
the end the following new item: 
"2541. Factories and arsenals: manufacture 

at.". 
(b) REPEAL OF SUPERSEDED AUTHORITY.
(!) ARMY AUTHORITY.-
(A) REPEAL.-Section 4532 of title 10, Unit

ed States Code, is repealed. 
(B) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 433 of 
such title is amended by striking out the 
item relating to section 4532. 

(2) AIR FORCE AUTHORITY.-
(A) REPEAL.-Section 9532 of title 10, Unit

ed States Code, is repealed. 

(B) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 933 of 
such title is amended by striking out the 
item relating to section 9532. 
SEC. 3052. ACCOUNTING REQUIREMENT FOR 

CONTRACTED ADVISORY AND AS
SISTANCE SERVICES. 

(a) FUNDING TO BE IDENTIFIED IN BUDGET.
Section 1105 of title 31, United States Code, 
is amended by adding at the end the follow
ing new subsection: 

"(g)(l) The Director of the Office of Man
agement and Budget shall establish the fund
ing for consulting services for each depart
ment and agency as a separate object class 
in each budget annually submitted to the 
Congress under this section. 

"(2) For purposes of this subsection, con
sulting services include-

"(A) management and professional support 
services; 

"(B) studies, analyses, and evaluations; 
"(C) engineering and technical services 

(excluding routine engineering services such 
as automated data processing and architect 
and engineering contracts); and 

"(D) research and development.". 
(b) REPEAL OF SOURCE LAW.-Section 512 of 

Public Law 102-394 (106 Stat. 1826) is re
pealed. 

(C) REPEAL OF SUPERSEDED PROVISION.-
(!) DoD SPECIFIC LAW.-Section 2212 of title 

10, United States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 131 of 
such title is amended by striking out the 
item relating to section 2212. 

Subtitle E-Fuel- and Energy-Related Laws 
SEC. 3061. LIQUID FUELS AND NATURAL GAS: 

CONTRACTS FOR STORAGE, HAN
DLING, OR DISTRIBUTION. 

(a) REVISION OF AUTHORITY.- Section 2388 
of title 10, United States Code, is amended

(!) by striking out subsections (a) and (b) 
and inserting in lieu thereof the following: 

"(a) AUTHORITY To CONTRACT.-The Sec
retary of Defense and the Secretary of a 
military department may each contract for 
storage facilities for, or the storage, han
dling, or distribution of, liquid fuels and nat
ural gas. 

"(b) PERIOD OF CONTRACT.-The period of a 
contract entered into under subsection (a) 
may not exceed 5 years. However, the con
tract may provide options for the Secretary 
to renew the contract for additional periods 
of not more than 5 years each, but not for 
more than a total of 20 years."; and 

(2) in subsection (c), by inserting "OPTION 
TO PURCHASE FACILITY.-" after " (c)". 

(b) CLERICAL AMENDMENTS.-
(!) SECTION HEADING.-The heading of such 

section is amended to read as follows: 
"§ 2388. Liquid fuels and natural gas: con· 

tracts for storage, handling, or distribu· 
tion". 
(2) TABLE OF SECTIONS.-The item relating 

to such section in the table of sections at the 
beginning of chapter 141 of title 10, United 
States Code, is amended to read as follows: 
" 2388. Liquid fuels and natural gas: contracts 

for storage, handling, or dis
tribution.". 

SEC. 3062. ACQUISITION OF PETROLEUM AND 
NATURAL GAS: AUTIIORITY TO 
WAIVE PROCEDURES. 

(a) ACQUISITION, SALE, AND EXCHANGE OF 
NATURAL GAS.-Section 2404 of title 10, Unit
ed States Code, is amended-

(!) in subsection (a)-
(A) in the matter above paragraph (1), by 

inserting "or natural gas" after "petro
leum"; 
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(B) in paragraph (1)-
(i) by inserting "or natural gas market 

conditions, as the case may be," after " pe
troleum market conditions"; and 

(ii) by inserting "or acquisition of natural 
gas, respectively," after "acquisition of pe
troleum"; and 

(C) in paragraph (2), by inserting "or natu
ral gas, as the case may be," after "petro
leum''; and 

(2) in subsection (b), by inserting " or natu
ral gas" in the second sentence after " petro
leum" . 

(b) EXPANSION OF EXCHANGE AUTHORITY.
Subsection (c) of such section is amended to 
read as follows: 

"(c) EXCHANGE AUTHORITY.-The Secretary 
of Defense may acquire petroleum, petro
leum-related services, natural gas, or natu
ral gas-related services by exchange of petro
leum, petroleum-related services, natural 
gas, or natural gas-related services.". 

(C) SALE OF PETROLEUM AND NATURAL 
GAS.-Such section is amended-

(1) by redesignating subsection (d) as sub
section (e); and 

(2) by inserting after subsection (c) the fol
lowing new subsection (d): 

"(d) AUTHORITY To SELL.-The Secretary of 
Defense may sell petroleum or natural gas of 
the Department of Defense if the Secretary 
determines that the sale would be in the pub
lic interest. The proceeds of such a sale shall 
be credited to appropriations of the Depart
ment of Defense for the fiscal year in which 
received and shall be available for such fiscal 
year for the acquisition of petroleum, petro
leum-related services, natural gas, or natu
ral gas-related services.". 

(d) TECHNICAL AND CLERICAL AMEND
MENTS.-

(1) SUBSECTION CAPTIONS.-Section 2404 of 
title 10, United States Code, is amended-

(A) in subsection (a), by inserting " WAIVER 
AUTHORITY.-" after "(a)"; 

(B) in subsection (b), by inserting "SCOPE 
OF WAIVER.-" after "(b)"; and 

(C) in subsection (e), as redesignated by 
subsection (c)(l), by inserting " PETROLEUM 
DEFINED.-" after "(e)". 

(2) SECTION HEADING.-The heading of such 
section is amended to read as follows: 
"§ 2404. Acquisition of petroleum and natural 

gas: authority to waive contract proce
dures; acquisition by exchange; sales au
thority". 
(3) TABLE OF SECTIONS.-The item relating 

to such section in the table of sections at the 
beginning of chapter 141 of title 10, United 
States Code, is amended to read as follows: 
" 2404. Acquisition of petroleum and natural 

gas: authority to waive con
tract procedures; acquisition by 
exchange; sales authority.". 

Subtitle F-Fiscal Statutes 
SEC. 3071. DISBURSEMENT OF FUNDS OF Mll..l· 

TARY DEPARTMENT TO COVER OBLI
GATIONS OF ANOTHER AGENCY OF 
DEPARTMENT OF DEFENSE. 

Subsection (c)(2) of section 3321 of title 31, 
United States Code, is amended by striking 
out " military departments of the" and in
serting in lieu thereof " The" . 

Subtitle G-Miscellaneous 
SEC. 3081. OBLIGATION OF FUNDS: LIMITATION. 

Section 2202 of title 10, United States Code, 
is amended to read as follows: 
"§ 2202. Obligation of funds: limitation 

"The Secretary of Defense shall prescribe 
regulations governing the performance with
in the Department of Defense of the procure
ment, production, warehousing, and supply 

distribution functions, and related functions, 
of the Department of Defense.". 
SEC. 3082. REPEAL OF PROVISIONS FOR THE EN

COURAGEMENT OF AVIATION. 

(a) REPEAL.-Chapter 135 of title 10, United 
States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The tables of 
chapters at the beginning of subtitle A of 
such title and the beginning of part IV of 
such subtitle are amended by striking out 
the item relating to chapter 135. 
SEC. 3083. REPEAL OF REQUIREMENTS REGARD· 

lNG PRODUCT EVALUATION ACTM
TIES. 

(a) REPEAL.-Section 2369 of title 10, United 
States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 139 of 
such title is amended by striking out the 
item related to section 2369. 
SEC. 3084. REPEAL OF PRICE ADJUSTMENT AU

THORITY AND PURCHASE AUTHOR· 
ITY RELATING TO THE PROCURE· 
MENT OF MILK. 

(a) REPEAL.-Section 2389 of title 10, Unit
ed States Code, is repealed. 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 141 of 
such title is amended by striking out the 
item related to section 2389. 
SEC. 3085. CODIFICATION AND REVISION OF LIMI· 

TATION ON LEASE OF VESSELS, AIR· 
CRAFT, AND VEHICLES. 

(a) LIMITATION.-
(!) IN GENERAL.-Chapter 141 of title 10, 

United States Code, is amended by adding at 
the end the following new section: 
"§ 2410e. Lease of vessels, aircraft, and vehi

cles 
"The head of an agency named in para

graph (1), (2), (3), or (4) of section 2303(a) of 
this title may not enter into any contract 
with a term of 18 months or more, or extend 
or renew any contract for a term of 18 
months or more, for any vessel, aircraft, or 
vehicle, through a lease, charter, or similar 
agreement without previously having consid
ered all costs of such lease (including esti
mated termination liability) and determined 
in writing that such lease is in the best in
terest of the Government.". 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of such chapter is 
amended by adding at the end the following: 
"2410e. Leases of vessels, aircraft, and vehi-

cles.". 
(b) REPEAL OF SUPERSEDED PROVISION.

Section 9081 of Public Law 101-165 (103 Stat. 
1147; 10 U.S.C. 2401 note) is repealed. 
TITLE IV-SIMPLIFIED ACQUISITION 

THRESHOLD AND SOCIOECONOMIC, 
SMALL BUSINESS, AND MISCELLANEOUS 
LAWS 

Subtitle A-Simplified Acquisition Threshold 

PART I-ESTABLISHMENT OF THRESHOLD 
SEC. 4001. SIMPLIFIED ACQUISmON THRESH· 

OLD. 

(a) TERM DEFINED.-Section 4(11) of the Of
fice of Federal Procurement Policy Act (41 
U.S.C. 403(11)) is amended to read as follows: 

"(11) The term 'simplified acquisition 
threshold' means $100,000.". 

(b) INTERIM REPORTING RULE.-Until Octo
ber 1, 1996, contracting activities shall con
tinue to report procurement awards with a 
dollar value of at least $25,000, but less than 
$100,000, in conformity with the procedures 
for the reporting of a contract award in ex
cess of $25,000 that were in effect on October 
1, 1992. 

PART II-SIMPLIFICATION OF 
PROCEDURES 

SEC. 4011. SIMPLIFIED ACQUISmON PROCE
DURES. 

The Office of Federal Procurement Policy 
Act (41 U.S.C. 401 et seq.) is amended by add
ing at the end the following new section: 

"SIMPLIFIED ACQUISITION PROCEDURES 
" SEc. 29. (a) In order to promote efficiency 

and economy in contracting and to avoid un
necessary burdens for agencies and contrac
tors, the Federal Acquisition Regulation 
shall provide for special simplified proce
dures for contracts for acquisition of prop
erty and services that are not in excess of 
the simplified acquisition threshold. 

"(b) A proposed purchase or contract for an 
amount above the simplified acquisition 
threshold may not be divided into several 
purchases or contracts for lesser amounts in 
order to use the simplified acquisition proce
dures required by subsection (a). 

"(c) In using simplified acquisition proce
dures, the head of an executive agency shall 
promote competition to the maximum ex
tent practicable.". 
SEC. 4012. SMALL BUSINESS RESERVATION. 

Section 15(j) of the Small Business Act (15 
U.S.C. 644(j)) is amended to read as follows: 

"(j)(l) Each contract for the procurement 
of goods and services that has an anticipated 
value not in excess of the simplified acquisi
tion threshold and that is subject to sim
plified acquisition procedures prescribed pur
suant to section 29 of the Office of Federal 
Procurement Policy Act shall be reserved ex
clusively for small business concerns unless 
the contracting officer is unable to obtain of
fers from two or more small business con
cerns that are competitive with market 
prices and are competitive with regard to the 
quality and delivery of the goods or services 
being procured. 

" (2) In carrying out paragraph (1), a con
tracting officer shall consider a responsive 
offer timely received from an eligible small 
business offeror. 

"(3) Nothing in paragraph (1) shall be con
strued as precluding an award of a contract 
with a value not in excess of the simplified 
acquisition threshold under the authority of 
section 8(a) of this Act, section 2323 of title 
10, United States Code, or section 712 of the 
Business Opportunity Development Reform 
Act of 1988 (Public Law 1~56; 15 U.S.C. 644 
note). 

"(4) In utilizing procedures referred to in 
paragraph (1), contracting officers shall, 
wherever circumstances permit, provide for 
the use of fast payment terms and disburse
ment of payment through electronic fund 
transfer.". 
SEC. 4013. PROCUREMENT NOTICE. 

(a) CONTINUATION OF EXISTING NOTICE 
THRESHOLDS.-Subsection (a) of section 18 of 
the Office of Federal Procurement Policy 
Act (41 U.S.C. 416) is amended-

(!) in paragraph (1), by striking out "the 
small purchase threshold" each place it ap
pears and inserting in lieu thereof "$25,000"; 
and 

(2) in paragraph (3)(B), by inserting after 
"(B)" the following: "in the case of a con
tract or order expected to exceed the sim
plified acquisition threshold,". 

(b) CONTENT OF NOTICE.-Subsection (b) of 
such section is amended-

(1) by striking out "and" at the end of 
paragraph (4); 

(2) by striking out the period at the end of 
paragraph (5) and inserting in lieu thereof a 
semicolon; and 

(3) by adding at the end the following: 
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"(6) in the case of a contract in an amount 

estimated to exceed the $25,000 but not to ex
ceed the simplified acquisition threshold

" (A) a description of the procedures to be 
used in awarding the contract; and 

" (B) a statement specifying the periods for 
prospective offerors and the contracting offi
cer to take the necessary preaward and 
award actions. • •. 

(C) NOTICE UNDER THE SMALL BUSINESS 
ACT.-

(1) CONTINUATION OF EXISTING NOTICE 
THRESHOLDS.-Subsection (e) of section 8 of 
the Small Business Act (15 U.S.C. 637) is 
amended-

( A) in paragraph (1), by striking out " the 
small purchase threshold" each place it ap
pears and insert ing in lieu thereof " $25,000"; 
and 

(B) in paragraph (3)(B) , by inserting after 
" (B)" the following: " in the case of a con
tract or order estimated to exceed the sim
plified acquisition threshold, ". 

(2) CONTENT OF NOTICE .-Subsection (f) of 
such section is amended-

(A) by striking out " and" at the end of 
paragraph (4); 

(B) by striking out the period at the end of 
paragraph (5) and inserting in lieu thereof a 
semicolon; and 

(C) by adding at the end the following: 
" (6) in the case of a contract in an amount 

estimated to exceed the $25,000 but not to ex
ceed the simplified acquisition threshold

" (A) a description of the procedures to be 
used in awarding the contract; and 

"(B) a statement specifying the periods for 
prospective offerors and the contracting offi
cer to take the necessary preaward and 
award actions.". 
PART III-INAPPLICABILITY OF LAWS TO 

ACQUISITIONS NOT IN EXCESS OF SIM
PLIFIED ACQUISITION THRESHOLD 

Subpart A-Generally 
SEC. 4021. INAPPLICABILITY OF FUTURE EN· 

ACTED PROCUREMENT LAWS TO 
CONTRACTS NOT EXCEEDING THE 
SIMPLIFIED ACQUISITION THRESH· 
OLD. 

The Office of Federal Procurement Policy 
Act (41 U.S.C. 401 et seq.), as amended by sec
tion 4011, is further amended by adding at 
the end the following new section: 
" INAPPLICABILITY OF CERTAIN LAWS TO CON

TRACTS NOT EXCEEDING SIMPLIFIED ACQUISI
TION THRESHOLD 
" SEC. 30. (a) IN GENERAL.-The applicabil

ity of a provision of law described in sub
section (b) to contracts not in excess of the 
simplified acquisition threshold may be 
waived on a class basis in the Federal Acqui
sition Regulation. Such a waiver shall not 
apply to a provision of law that expressly re
fers to this section and prohibits the waiver 
of that provision of law. 

" (b) REFERENCED LAW.-A provision of law 
referred to in subsection (a) is any provision 
of law enacted after the date of the enact
ment of the Federal Acquisition Streamlin
ing Act of 1993 that, as determined by the 
Administrator for Federal Procurement Pol
icy. sets forth policies, procedures, require
ments, or restrictions for the procurement of 
property or services by the Federal Govern
ment. " . 

Subpart H-Armed Services Acquisitions 
SEC. 4031. INAPPLICABILITY OF REQUIREMENT 

FOR CONTRACT CLAUSE REGARD· 
lNG CONTINGENT FEES. 

Section 2306(b) of title 10, United States 
Code, is amended by adding at the end the 
following: "This subsection does not apply to 
a contract that is not in excess of the sim
plified acquisition threshold." . 

SEC. 4032. INAPPLICABILITY OF PROHIBITION ON 
LIMITING SUBCONTRACTOR DIRECT 
SALES TO THE UNITED STATES. 

Section 2402 of title 10, United States Code, 
is amended by adding at the end the follow
ing new subsection: 

"(c) This section does not apply to a con
tract that is not in excess of the simplified 
acquisition threshold (as defined in section 
4(11) of the Office of Federal Procurement 
Policy Act (41 U.S.C. 403(11)))." . 
SEC. 4033. INAPPLICABILITY OF AUTHORITY TO 

EXAMINE BOOKS AND RECORDS OF 
CONTRACTORS. 

Section 2313 of title 10, United States Code, 
as amended by section 2201, is further 
amended by adding at the end of subsection 
(e) the following: 

" (2) A contract that is not in excess of the 
simplified acquisition threshold.". 
SEC. 4034. INAPPLICABILITY OF REQUIREMENT 

TO IDENTIFY SUPPLIERS AND 
SOURCES OF SUPPLIES. 

Section 2384(b) of title 10, United States 
Code , is amended by adding at the end the 
following new paragraph: 

" (3) The regulations prescribed pursuant to 
paragraph (1) do not apply to a contract that 
does not exceed the simplified acquisition 
threshold (as defined in section 4(11) of the 
Office of Federal Procurement Policy Act (41 
u.s.c. 403(11))). ". 
SEC. 4035. INAPPLICABILITY OF PROHIBITION 

AGAINST DOING BUSINESS WITH 
CERTAIN OFFERORS OR CONTRAC· 
TORS. 

Section 2393(d) of title 10, United States 
Code, is amended in the second sentence by 
striking out " above" and all that follows and 
inserting in lieu · thereof "in excess of the 
simplified acquisition threshold (as defined 
in section 4(11) of the Office of Federal Pro
curement Policy Act (41 U.S .C. 403(11))) ." . 
SEC. 4036. INAPPLICABILITY OF PREFERENCE 

FOR USE OF UNITED STATES VES. 
SELS FOR TRANSPORTING SUPPLIES 
OF THE ARMED FORCES. 

Section 2631 of title 10, United States Code , 
is amended by adding at the end the foHow
ing: " The first sentence does not apply to a 
contract for the transportation of those sup
plies by sea if the contract does not exceed 
the simplified acquisition threshold (as de
fined in section 4(11) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403(11))) .". 

Subpart C-Civilian Agency Acquisitions 
SEC. 4041. INAPPLICABILITY OF REQUIREMENT 

FOR CONTRACT CLAUSE REGARD· 
lNG CONTINGENT FEES. 

Section 304(a) of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 254(a)) is amended by adding at the 
end the following : "The preceding sentence 
does not apply to a contract that is not in 
excess of the simplified acquisition thresh
old." . 
SEC. 4042. INAPPLICABILITY OF PROHIBITION ON 

LIMITING SUBCONTRACTOR DIRECT 
SALES TO THE UNITED STATES. 

Section 303G of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253g) is amended by adding at the end 
the following new subsection: 

" (c) This section does not apply to a con
tract that is not in excess of the simplified 
acquisition threshold.". 
SEC. 4043. INAPPLICABILITY OF AUTHORITY TO 

EXAMINE BOOKS AND RECORDS OF 
CONTRACTORS. 

Section 304B of the Federal Property and 
Administrative Services Act of 1~49, as added 
by section 2251(_a). is amended by adding at 
the end of subsection (e) the following: 

" (2) A contract that is not in excess of the 
simplified acquisition threshold.". 

Subpart D-Acquisitions Generally 
SEC. 4051. INAPPLICABILITY OF LIMITATION ON 

USE OF FUNDS TO INFLUENCE CER· 
TAIN FEDERAL ACTIONS. 

Section 1352(e)(2)(B) of title 31, United 
States Code, is amended by striking out 
" $100,000" and inserting in lieu thereof " the 
simplified acquisition threshold (as defined 
in section 4(11) of the Office of Federal Pro
curement Policy Act (41 U.S.C. 403(11)))". 
SEC. 4052. INAPPLICABILITY OF REQUIREMENT 

FOR CONTRACT CLAUSE RELATING 
TO KICKBACKS. 

Section 7 of the Anti-Kickback Act of 1986 
(41 U.S.C . 57) is amended by adding at the 
end the following new subsection: 

"(d) Subsections (a) and (b) do not apply to 
a prime contract that is not in excess of the 
simplified acquisition threshold (as defined 
in section 4(11) of the Office of Federal Pro
curement Policy Act (41 U.S.C. 403(11))) .". 
SEC. 4053. INAPPLICABILITY OF THE MILLER ACT 

TO CONTRACTS BELOW THE SIM· 
PLIFIED ACQUISITION THRESHOLD. 

(a) IN GENERAL.-
(1) CONTRACTS NOT EXCEEDING SIMPLIFIED 

ACQUISITION THRESHOLD.-The Act of August 
24, 1935 (40 U.S.C. 270a et seq.) , commonly re
ferred to as the " Miller Act" . is amended by 
adding at the end the following new section: 

" SEC. 5. This Act does not apply to a con
tract in an amount that is not in excess of 
the simplified acquisition threshold (as de
fined in section 4(11) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403(11)))." . 

(2) CONFORMING AMENDMENT.-Subsection 
(a) of the first section of such Act is amend
ed by striking out " , exceeding $25,000 in 
amount" 

(b) ALTERNATIVE PAYMENT PROTECTIONS.
(!) REGULATIONS REQUIRED.-The Federal 

Acquisition Regulation shall provide alter
natives to payment bonds as payment pro
tections for suppliers of labor and materials 
on contracts referred to in paragraph (2). 

(2) COVERED CONTRACTS.-The protections 
required by paragraph (1) shall apply with re
spect to contracts referred to in subsection 
(a) of the first section of the Miller Act that 
are in excess of $25,000 but not in excess of 
the simplified acquisition threshold (as de
fined in section 4(11) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403(11))). 

(3) MILLER ACT REFERENCE.-The Miller Act 
referred to in paragraph (2) means the Act of 
August 24, 1935 (40 U.S.C. 270a et seq .), com
monly referred to as the " Miller Act" . 
SEC. 4054. INAPPLICABILITY OF CONTRACT 

WORK HOURS AND SAFETY STAND· 
ARDSACT. 

(a) IN GENERAL.- Section 103 of the Con
tract Work Hours and Safety Standards Act 
(40 U.S.C. 329) is amended by adding at the 
end the following new subsection: 

" (c) This title does not apply to a contract 
in an amount that is not in excess of the 
simplified acquisition threshold (as defined 
in section 4(11) of the Office of Federal Pro
curement Policy Act (41 U.S.C. 403(11))). " . 

(b) CONFORMING AMENDMENT.-Section 
107(a) of such Act (40 U.S.C. 333(a)) is amend
ed by inserting after " It shall be a condition 
of each contract" the following: " (other than 
a contract referred to in section 103(c))". 
SEC. 4055. INAPPLICABILITY OF THE DRUG-FREE 

WORKPLACE ACT OF 1988. 
Section 5152(a)(1) of the Drug-Free Work

place Act of 1988 (subtitle D of title V of the 
Anti-Drug Abuse Act of 1988; Public Law 100-
690; 41 u~s . c. 701(a)(1)) is amended by strik
ing out " of $25,000 or more from any Federal 
agency" and inserting in lieu thereof " in ex
cess of the simplified acquisition threshold 
(as defined in section 4(11) of such Act (41 
U .S .C. 403(11))) by any Federal agency". 
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SEC. 4056. INAPPLICABILITY OF A REQUIREMENT 

IN THE MERCHANT MARINE ACT, 
1936, TO SHIP ON AMERICAN·FLAG 
COMMERCIAL VESSELS. 

Section 901(b) of the Merchant Marine Act, 
1936 (46 U.S.C. 1241(b)) is amended by adding 
at the end the following new paragraph: 

"(3) Paragraph (1) does not apply to a con
tract for transportation on ocean vessels in 
an amount that is not in excess of the sim
plified acquisition threshold (as defined in 
section 4(11) of the Office of Federal Procure
ment Policy Act (41 U.S.C. 403(11))). The 
gross tonnage transported under such a con
tract may not be counted for purposes of de
termining the minimum gross tonnage re
quired to be transported on privately owned 
United States-flag commercial vessels or for 
purposes of satisfying such requirement.". 
SEC. 4057. INAPPLICABILITY OF CERTAIN PRO· 

CUREMENT INTEGRITY REQUIRE· 
MENTS. 

(a) CERTIFICATION REQUIREMENT.-Sub
section (e)(7)(A) of section 18 of the Office of 
Federal Procurement Policy Act (41 U.S.C. 
423) is amended by striking out " $100,000" 
and inserting in lieu thereof " the simplified 
acquisition threshold". 

(b) CONTRACT CLAUSE REQUIREMENT.-Sub
section (g)(l) of such section is amended by 
inserting after " awarded by a Federal agen
cy" the following: "(other than a contract in 
an amount that is not in excess of the sim
plified acquisition threshold)". 

PART IV-CONFORMING AMENDMENTS 
SEC. 4071. ARMED SERVICES ACQUISITIONS. 

(a) SIMPLIFIED ACQUISITION PROCEDURES.
Section 2304(g) of title 10, United States 
Code, is amended-

(1) in paragraph (1), by striking out "small 
purchases of property and services" and in
serting in lieu thereof ''purchases of prop
erty and services not in excess of the sim
plified acquisition threshold"; 

(2) by striking out paragraph (2); 
(3) by redesignating paragraphs (3) and (4) 

as paragraphs (2) and (3), respectively; 
(4) in paragraph (2), as so redesignated
(A) by striking out "small purchase 

threshold" and inserting in lieu thereof 
"simplified acquisition threshold"; and 

(B) by striking out " small purchase proce
dures" and inserting in lieu thereof "sim
plified procedures"; and 

(5) in paragraph (3), as redesignated by 
paragraph (3), by striking out " small pur
chase procedures" and inserting in lieu 
thereof "simplified procedures". 

(b) SOLICITATION CONTENT REQUIREMENT.
Section 2305(a)(2) of title 10, United States 
Code, is amended by striking out "small pur
chases)" in the matter above subparagraph 
(A) and inserting in lieu thereof " purchases 
not in excess of the simplified acquisition 
threshold)". 

(C) COST TYPE CONTRACTS.-Section 
2306(e)(2)(A) of title 10, United States Code, is 
amended by striking out "small purchase 
threshold" and inserting in lieu thereof 
" simplified acquisition threshold". 
SEC. 4072. CIVILIAN AGENCY ACQUISITIONS. 

(a) SIMPLIFIED ACQUISITION PROCEDURES.
Section 303(g) of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253(g)) is amended-

(1) in paragraph (1), by striking out "small 
purchases of property and services" and in
serting in lieu thereof " purchases of prop
erty and services not in excess of the sim
plified acquisition threshold"; 

(2) by striking out paragraph (2); 
(3) by redesignating paragraphs (3), (4), and 

(5) as paragraphs (2), (3), and (4), respec
tively; 

(4) in paragraph (2), as so redesignated
(A) by striking out "small purchase 

threshold" and inserting in lieu thereof 
"simplified acquisition threshold"; and 

(B) by striking out " small purchase proce
dures" and inserting in lieu thereof "sim
plified procedures"; 

(5) in paragraph (3), as redesignated by 
paragraph (3), by striking out "small pur
chase procedures" and inserting in lieu 
thereof "simplified procedures"; and 

(6) in paragraph (5), as redesignated by 
paragraph (3), by striking out " the term 
'small purchase threshold' has the meaning" 
and inserting in lieu thereof "the term 'sim
plified acquisition threshold' has the mean
ing". 

(b) SOLICITATION CONTENT REQUIREMENT.
Section 303A(b) of the Federal Property and 
Administrative Services Act of 1949 (41 
U.S.C. 253a(b)) is amended by striking out 
"small purchases)" in the matter above 
paragraph (1) and inserting in lieu thereof 
"purchases not in excess of the simplified ac
quisition threshold)". 

(C) COST TYPE CONTRACTS.-Section 304(b) 
of the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 254(b)) is 
amended in the third sentence by striking 
out "either $25,000" and inserting in lieu 
thereof " either the simplified acquisition 
threshold" . 
SEC. 4073. OFFICE OF FEDERAL PROCUREMENT 

POLICY ACT. 
Section 19(a) of the Office of Federal Pro

curement Policy Act (41 U.S.C. 417(a)) is 
amended by striking out "procurements, 
other than small purchases," and inserting 
in lieu thereof " procurements in excess of 
the simplified acquisition threshold". 
SEC. 4074. SMALL BUSINESS ACT. 

(a) DEFINITION.-Section 3(m) of the Small 
Business Act (15 U.S.C. 632(m)) is amended by 
striking out "'small purchase threshold'" 
and inserting in lieu thereof " 'simplified ac
quisition threshold'". 

(b) USE OF SIMPLIFIED ACQUISITION THRESH
OLD TERM.-Section 8(d)(2)(A) of the Small 
Business Act (15 U.S.C . 637(d)(2)(A)) is 
amended by striking out " small purchase 
threshold" and inserting in lieu thereof 
"simplified acquisition threshold". 

PART V-REVISION OF REGULATIONS 
SEC. 4081. REVISION REQUIRED. 

(a) FEDERAL ACQUISITION REGULATION.
The Federal Acquisition Regulatory Council 
established by section 25(a) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 
421(a)) shall review the Federal Acquisition 
Regulation to identify regulations that are 
applicable to acquisitions in excess of a spec
ified amount that is less than $100,000. The 
Council shall amend the regulations so iden
tified as necessary to provide that such regu
lations do not apply to acquisitions that are 
not in excess of the simplified acquisition 
threshold. The preceding sentence does not 
apply in the case of a regulation for which 
such an amendment would not be in the na
tional interest, as determined by the Coun
cil. 

(b) SUPPLEMENTAL REGULATIONS.-The 
head of each Federal agency that has issued 
regulations, policies, or procedures referred 
to in subsection (c)(2) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 421(c)(2)) 
shall identify any such regulations, policies, 
or procedures that are applicable to acquisi
tions in excess of a specified amount that is 
less than $100,000. The agency head shall 
amend the regulations so identified as nec
essary to provide that such regulations, poli
cies, and procedures do not apply to acquisi-

tions that are not in excess of the simplified 
acquisition threshold. The preceding sen
tence does not apply in the case of a regula
tion, policy, or procedure for which such an 
amendment would not be in the national in
terest, as determined by the agency head. 

(C) COMPLETION OF ACTIONS.-All actions 
under this section shall be completed not 
later than 180 days after the date of the en
actment of this Act. 

(d) DEFINITIONS.-ln this section: 
(1) The term "simplified acquisition 

threshold" has the meaning given such term 
in section 4(11) of the Office of Federal Pro
curement Policy Act (41 U.S.C. 403(11)), as 
amended by section 4001. 

(2) The term "Federal agency" has the 
meaning given such term in section 3(b) of 
the Federal Property and Administrative 
Services Act of 1949 (41 U.S.C. 472(b)). 

Subtitle B-Socioeconomic and Small 
Business Laws 

SEC. 4101. ARMED SERVICES ACQUISITIONS. 
(a) INAPPLICABILITY OF CERTAIN LABOR 

LAWS TO CONSTRUCTION OF NAVAL VESSELS.
Section 7299 of title 10, United States Code, 
is amended to read as follows: " No contract 
for the construction, alteration, furnishing, 
or equipping of a naval vessel shall be sub
ject to the Act of March 3, 1931 (40 U.S.C. 
276a(a)), commonly referred to as the 'Davis
Bacon Act', or to the Service Contract Act of 
1965 (41 U.S.C. 351 et seq.), unless the Presi
dent determines that such requirement is in 
the interest of national defense.". 

(b) CLERICAL AMENDMENTS.-(!) The head
ing of such section is amended to read as fol
lows: 
"§ 7299. Contracts: applicability of certain 

labor laws". 
(2) The item relating to such section in the 

table of sections at the beginning of chapter 
633 of title 10, United States Code, is amend
ed to read as follows: 
" 7299. Contracts: applicability of certain 

labor laws.". 
SEC. 4102. ACQUISITIONS GENERALLY. 

(a) REPEAL OF EXECUTED REPORTING RE
QUIREMENT.-Section 306 of the Trade Agree
ments Act of 1979 (19 U.S.C. 2516) is repealed. 

(b) WALSH-HEALEY ACT.-
(1) REPEAL OTHER THAN FOR CERTAIN DEFINI

TIONAL PURPOSES.-The Act of June 30, 1936 
(41 U.S.C. 35 et seq.), commonly referred to 
as the "Walsh-Healey Act" , is amended to 
read as follows: 

" SECTION 1. (a) The Secretary of Labor 
may prescribe in regulations the standards 
for determining whether a contractor is a 
manufacturer of or a regular dealer in mate
rials , supplies, articles, or equipment to be 
manufactured or used in the performance of 
a contract entered into by any executive de
partment, independent establishment, or 
other agency or instrumentality of the Unit
ed States, or by the District of Columbia, or 
by any corporation all the stock of which is 
beneficially owned by the United States, for 
the manufacture or furnishing of materials, 
supplies, articles, and equipment. 

"(b) Any interested person shall have the 
right of judicial review of any legal question 
regarding the interpretation of the terms 
'regular dealer' and 'manufacturer', as de
fined pursuant to subsection (a)." 

(2) CONFORMING AMENDMENT.-Section 
2304(h) of title 10, United States Code, is 
amended to read as follows: 

"(h) For the purposes of the Act entitled 
'An Act relating to the rate of wages for la
borers and mechanics employed on public 
buildings of the United States and the Dis
trict of Columbia by contractors and sub
contractors, and for other purposes', ap
proved March 3, 1931 (commonly referred to 
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as the 'Davis-Bacon Act') (40 U.S .C. 276a et 
seq.), purchases or contracts awarded after 
using procedures other than sealed-bid proce
dures shall be treated as if they were made 
with sealed-bid procedures.". 

(c) REPEAL OF REDUNDANT REQUIREMENT 
REGARDING APPLICABILITY OF THE DAVIS
BACON ACT AND THE WALSH-HEALEY ACT.
Section 308 of the Federal Property and Ad
ministrative Services Act of 1949 (41 U.S.C. 
258) is repealed. 

(d) PROHIBITION ON CONVICT LABOR AND 
PRISON GooDs.-No agency of the United 
States shall purchase any goods, wares or 
merchandise whose transportation in inter
state commerce, or whose importation, is 
prohibited by section 1761 of title 18, United 
States Code. The preceding sentence does not 
apply to a contract in an amount that does 
not exceed the simplified acquisition thresh
old (as defined in section 4(11) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 
403(11))). 
SEC. 4103. DIRECT CONTRACTING WITH SMALL 

BUSINESSES. 

Section 8(a)(l) of the Small Business Act 
(15 U.S.C. 637(a)(l)) is amended in subpara
graph (A) by striking out " In any case in 
which the Administration certifies" and all 
that follows through " may be agreed upon 
between the Administration and the procure
ment officer." and inserting in lieu thereof 
the following: " In any case in which the Ad
ministration certifies to any officer of the 
Government having procurement powers 
that the Administration is competent and 
responsible to perform any specific Govern
ment procurement contract to be awarded by 
any such officer, such officer shall be author
ized in his discretion (i) to award such pro
curement contract to the Administration 
upon such terms and conditions as may be 
agreed upon between the Administration and 
the procurement officer, or (ii) to award such 
procurement contract directly to a socially 
and economically disadvantaged small busi
ness concern designated by the Administra
tion, except that such contract may not be 
awarded directly to that small business con
cern if the small business concern requests 
that the award be made through the Admin
istration. " . 

Subtitle C-Miscellaneous Acquisition Laws 

SEC. 4151. REPEAL OF OBSOLETE LAWS RELAT· 
lNG TO PROCUREMENT OF NAVAL 
AIRCRAFT AND COMPONENTS. 

(a) AUTHORIZED NUMBER.-Section 7341 of 
title 10, United States Code, is repealed. 

(b) CONSTRUCTION OR MANUFACTURE IN FED
ERAL GOVERNMENT PLANTS.-

(1) MINIMUM PERCENTAGE.-Section 7342 of 
title 10, United States Code , is repealed. 

(2) AUTHORIZATION UNDER CERTAIN CIR
CUMSTANCES.-Section 7343 of title 10, United 
States Code, is repealed. 

(c) ANNUAL REPORT OF NAVY AIRCRAFT RE
QUIREMENTS.-Section 7345 of title 10, United 
States Code, is repealed. 

(d) CLERICAL AMENDMENTS.-The table of 
sections at the beginning of chapter 635 of 
title 10, United States Code, is amended by 
striking out the items relating to sections 
7341, 7342, 7343, and 7345. 
SEC. 4152. REVISION AND CODIFICATION OF PRO· 

HIBITION ON USE OF FUNDS FOR 
DOCUMENTING ECONOMIC OR EM· 
PLOYMENT IMPACT OF CERTAIN AC· 
QUISmON PROGRAMS. 

(a) IN GENERAL.-Subchapter I of chapter 
134 of title 10, United States Code, is amend
ed by adding at the end the following new 
section: 

"§ 2246. Prohibition on use of funds for docu
menting economic or employment impact 
of certain acquisition programs 
" No funds appropriated by the Congress 

may be obligated or expended to assist any 
contractor of the Department of Defense in 
preparing any material, report, lists, or anal
ysis with respect to the actual or projected 
economic or employment impact in a par
ticular State or congressional district of an 
acquisition program for which all research, 
development, testing, and evaluation has not 
been completed.". 

(b) CLERICAL AMENDMENT.-The table of 
sections at the beginning of such subchapter 
is amended by adding at the end the follow
ing new item: 
" 2246. Prohibition on use of funds for docu

menting economic or employ
ment impact of certain acquisi
tion programs. " . 

SEC. 4153. RESTRICTION ON USE OF NON· 
COMPETITIVE PROCEDURES FOR 
PROCUREMENT FROM A PARTICU
LARSOURCE. 

(a) ARMED SERVICES ACQUISITIONS.-Sec
tion 2304 of title 10, United States Code, as 
amended by section 1005(b), is further amend
ed-

(1) in subsection (c)(5), by inserting " sub
ject to subsection (j)," after " (5)"; and 

(2) by adding at the end the following new 
subsection: 

" (j)(l) It is the policy of Congress that no 
legislation should be enacted that requires a 
procurement to be made from a specified 
non-Federal Government source. 

" (2) A provision of law may not be con
strued as requiring a procurement to be 
made from a specified non-Federal Govern
ment source unless that provision of law-

" (A) specifically refers to this subsection; 
" (B) specifically identifies the particular 

non-Federal Government source involved; 
and 

" (C) specifically states that the procure
ment from that source is required by such 
provision of law in contravention of the pol
icy set forth in paragraph (1). ". 

(b) CIVILIAN AGENCY ACQUISITIONS.-Sec
tion 303 of the Federal Property and Admin
istrative Services Act of 1949 (41 U.S.C . 253) 
is amended-

(!) in subsection (c)(5), by inserting " sub
ject to subsection (h) ," after " (5) " ; and 

(2) by adding at the end the following new 
subsection: 

" (h)(l) It is the policy of Congress that no 
legislation should be enacted that requires a 
procurement to be made from a specified 
non-Federal Government source. 

" (2) A provision of law may not be con
strued as requiring a procurement to be 
made from a specified non-Federal Govern
ment source unless that provision of law-

" (A) specifically refers to this subsection; 
" (B) specifically identifies the particular 

non-Federal Government source involved; 
and 

" (C) specifically states that the procure
ment from that source is required by such 
provision of law in contravention of the pol
icy set forth in paragraph (1). " . 

TITLE V-INTELLECTUAL PROPERTY 
Subtitle A-Technology Transfer 

SEC. 5001. COPYRIGHT PROTECTION FOR COM
PUTER PROGRAMS OF THE FEDERAL 
GOVERNMENT. 

(a) GENERAL AUTHORITY TO COPYRIGHT.
Section 15 of the Stevenson-Wydler Tech
nology Innovation Act of 1980 (15 U.S.C. 

· 3710d) is amended-
(!) by redesignating subsections (b) and (c) 

as subsections (c) and (d), respectively; and 

(2) by inserting after subsection (a) the fol
lowing new subsection (b): 

" (b) RIGHTS TO COMPUTER PROGRAMS PRE
PARED BY GOVERNMENT EMPLOYEES.-(!) For 
purposes of title 17, United States Code-

" (A) a comp-uter program prepared by an 
officer or employee of the Federal Govern
ment in the course of the officer's or employ
ee 's official duties shall be considered as a 
work made for hire within the meaning of 
paragraph (1) of the definition of the term 
'work made for hire ' set forth in section 101 
of such title; and 

" (B) notwithstanding section 105 of such 
title, the Federal Government shall be con
sidered the author of the computer program 
for purposes of section 201(b) of such title. 

"(2)(A) If the Federal agency concerned 
does not intend to register a copyright of the 
computer program or otherwise to promote 
the commercialization of the computer pro
gram, the Federal agency may enter into an 
agreement with the officer or employee of 
the Federal Government who prepared the 
computer program to allow such officer or 
employee to own a copyright protecting such 
computer program under title 17, United 
States Code . 

"(B) The agreement shall be a written in
strument that satisfies the requirements of 
section 20l(b) of title 17, United States Code. 

" (C) The agreement shall include-
" (i) a reservation for the Federal Govern

ment of a nonexclusive, nontransferable, ir
revocable, paid-up license to exercise all 
rights under the copyright by or on behalf of 
the Federal Government throughout the 
world; and 

" (ii) such other reservations as the head of 
the Federal agency concerned considers nec
essary to ensure distribution and utilization 
of the computer program. 

" (3) In this subsection, the term 'computer 
program' has the meaning given such term 
in section 101 of title 17, United States 
Code." . 

(b) WORKS IN CONNECTION WITH COOPERA
TIVE RESEARCH AND DEVELOPMENT AGREE
MENTS.-

(1) COPYRIGHT PROTECTION FOR THE UNITED 
STATES.-Section 12 of the Stevenson-Wydler 
Technology Innovation Act of 1980 (15 U.S.C. 
3710a) is amended by adding at the end the 
following new subsection: 

" (h) COPYRIGHT OF COMPUTER PROGRAMS.
(!) Notwithstanding section 105 of title 17, 
United States Code, a Federal agency may 
secure, on behalf of the United States as au
thor or proprietor, copyright protection for 
any computer program prepared by an em
ployee of the Federal Government in the 
course of work under, or work related to, a 
cooperative research and development agree
ment entered into by such Federal agency 
under the authority of subsection (a)(l) or 
under any similar authority. 

" (2) A Federal agency may grant or agree 
to grant in advance to a collaborating party 
licenses or assignments for a copyright of a 
computer program registered pursuant to 
paragraph (1) , or options thereto, retaining-

" (A) a nonexclusive, nontransferable, ir
revocable, paid-up license to reproduce, 
adapt, translate , distribute, and publicly per
form or display the computer program 
throughout the world by or on behalf of the 
Federal Government; and 

" (B) such other rights that the Federal 
agency deems appropriate. ". 

(2) COMPUTER PROGRAM DEFINED.-Sub
section (d) of such section is amended-

(A) by striking out " section-" and insert
ing in lieu thereof " section:" ; 

(B) by capitalizing the initial letter of the 
first word in each of paragraphs (1), (2), and 
(3) ; 
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(C) by striking out the semicolon at the 

end of paragraph (1) and inserting in lieu 
thereof a period; 

(D) in paragraph (2), by striking out "; 
and" at the end and inserting in lieu thereof 
a period; and 

(E) by adding at the end the following new 
paragraph: 

" (5) The term 'computer program' has the 
meaning given such term in section 101 of 
title 17, United States Code.". 
SEC. 5002. USE OF COPYRIGHTED WORKS OF THE 

FEDERAL GOVERNMENT. 
Section 12 of the · Stevenson-Wydler Tech

nology Innovation Act of 1980 (15 U .S.C. 
3710a) is amended-

(!) in subsection (a)
(A) in paragraph (1)--
(i) by inserting " or copyrighted works" 

after "(including licensees of inventions"; 
and 

(ii) by striking out "and" at the end; 
(B) by striking out the period at the end of 

paragraph (2) and inserting in lieu thereof"; 
and"; and 

(C) by adding at the end the following new 
paragraph: 

" (3) to negotiate licensing agreements con
sistent with section 207 of title 35, United 
States Code, or under other authorities (in 
the case of a Government-owned, contractor
operated laboratory, subject to subsection 
(c) of this section) for copyrighted works 
owned by the Federal Government pursuant 
to subsection (h) or copyrighted works that 
may be voluntarily assigned to the Federal 
Government."; and 

(2) in subsection (b)-
(A) by striking out paragraphs (2) and (3) 

and inserting in lieu thereof the following: 
"(2) grant or agree to grant in advance, to 

a collaborating party-
"(A) patent licenses or assignments, or op

tions thereto, in any invention made in 
whole or in part by a laboratory employee 
under tho agreement, retaining-

" (i) a nonexclusive, nontransferable, irrev
ocable, paid-up license to practice the inven
tion, or have the invention practiced, 
throughout the world by or on behalf of the 
Government; and 

"(ii) such other rights as the Federal lab
oratory deems appropriate; and 

" (B) copyright licenses or assignments, or 
options thereto, in any copyrighted work 
prepared in whole or in part by a laboratory 
employee under the agreement, retaining-

"(i) a nonexclusive, nontransferable, irrev
ocable, paid-up license to exercise all rights 
under the copyright, or have all rights under 
the copyright exercised, throughout the 
world by or on behalf of the Government; 
and 

" (ii) such other rights as the Federal lab
oratory deems appropriate; 

"(3) waive in advance, in whole or in part, 
any right of ownership which the Federal 
Government may have to-

"(A) any subject invention made under the 
agreement by a collaborating party or em
ployee of a collaborating party, subject to 
reservation by the Government of a non
exclusive, irrevocable, paid-up license to 
practice the invention, or have the invention 
practiced, throughout the world by or on be
half of the Government; or 

" (B) any subject copyrighted work pre
pared under the agreement by a collaborat
ing party or employee of a collaborating 
party, subject to reservation by the Govern
ment of a nonexclusive, irrevocable, paid-up 
license to reproduce the copyrighted work, 
or have the copyrighted work reproduced, 
throughout the world by or on behalf of the 
Government;'' 

(B) by striking out paragraph (5) and in
serting in lieu thereof the following: 

"(5) to the extent consistent with any ap
plicable agency requirements and standards 
of conduct, permit an employee or former 
employees of the laboratory to participate in 
efforts to commercialize an invention that 
the employee or former employee made, or a 
copyrighted work that the employee or 
former employee prepared, while in the serv
ice of the United States (notwithstanding 
that such employee or former employee may 
have received royalties pursuant to section 
14), but only if such employee or former em
ployee did not participate in the selection of 
the collaborating party to the relevant coop
erative research and development agreement 
or in the negotiation of a licensing agree
ment under which the invention or copy
righted work, as the case may be, is being 
commercialized."; and 

(C) in the matter following paragraph (5)-
(i) by inserting "or copyrighted work" 

after "any invention"; and 
(ii) in clause (i), by inserting "or to au

thors of copyrighted works" after "inven
tors". 
SEC. 5003. DISTRffiUTION OF ROYALTIES RE· 

CEIVED BY FEDERAL AGENCIES. 
(a) COPYRIGHTED WORKS.-Section 14 of the 

Stevenson-Wydler Technology Innovation 
Act of 1980 (15 U.S.C. 3710c) is amended-

(!) in subsection (a)-
(A) in the matter above subparagraph (A), 

by striking out "inventions under agree
ments" and all that follows through " pro
duced the invention" and inserting in lieu 
thereof "an invention or copyrightable work 
under an agreement entered into by a Gov
ernment-operated Federal laboratory under 
section 12, and an invention or copyrightable 
work of a Government-operated Federal lab
oratory licensed under section 207 of title 35, 
United States Code, or under any other pro
vision of law, shall be retained by the agency 
whose laboratory produced the invention or 
copyrighted work"; 

(B) in paragraph (l)(A)
(i) in clause (i)-
(1) in the first sentence, by striking out 

"inventor" and all that follows and inserting 
in lieu thereof "inventor or copyrighted 
work to the author (or the co-inventors or 
co-authors) if the inventor or author (or each 
such co-inventor or co-author) has assigned 
his or her rights in the invention or copy
righted work to the United States."; and 

(II) by striking out the second sentence; 
(ii) in clause (ii)-
(1) by inserting "or authors" after "inven

tors" in the matter above subclause (I); 
(II) by striking out "inventor," in sub

clauses (I) and (II) and inserting in lieu 
thereof "inventor or author"; 

(Ill) by inserting "or author's copyrighted 
work" in subclauses (I) and (II) after "inven
tor's invention"; 

(IV) in subclause (Ill), by inserting " and 
authors" after "such inventors"; and 

(V) in subclause (IV), by striking out "li
censed invention" and all that follows and 
inserting in lieu thereof "licensed invention 
between the time of the filing of the patent 
application and the licensing of the inven
tion or to the technical development of a li
censed copyrighted work between the time of 
the filing of the application for copyright 
registration and the licensing of the copy
righted work."; and 

(iii) by adding at the end the following new 
clause (iv): 

"(iv) An agency that has published its in
tention to promulgate regulations under 
clause (ii) with regard to authors of copy-

righted works may elect not to pay authors 
under clause (i) until the earlier of the date 
two years after the date of the enactment of 
the Federal Acquisition Streamlining Act of 
1993 or the date of the promulgation of such 
regulations. If an agency makes such an 
election and after two years the regulations 
have not been promulgated, the agency shall 
make payments (in accordance with clause 
(i)) of at least 15 percent of the royalties in
volved, retroactive to the date of the enact
ment of the Federal Acquisition Streamlin
ing Act of 1993. If promulgation of the regu
lations occurs within two years after the 
date of the enactment of the Federal Acqui
sition Streamlining Act of 1993, payments 
shall be made in accordance with such regu
lations, retroactive to such date. The agency 
shall retain its royalties until the author's 
portion is paid under either clause (i) or (ii). 
Such royal ties may not be transferred to the 
agency's Government-operated laboratories 
under subparagraph (B) and may not revert 
to the Treasury pursuant to paragraph (2) as 
a result of any delay caused by rule making 
under this subparagraph."; 

(C) in paragraph (l)(B)-
(i) in the matter above clause (i), by strik

ing out "going to the laboratory where the 
invention occurred" and inserting in lieu 
thereof " or copyrighted work going to the 
laboratory where the invention occurred or 
the copyrighted work was prepared"; and 

(ii) in clause (i)--
(1) by inserting " or copyrighted works" 

after " licensing of inventions"; 
(II) by inserting ", or copyrighted works 

were prepared," after "inventions which oc
curred"; and 

(Ill) by inserting "or copyrighted work" 
before " management" ; 

(D) in paragraph (2), by inserting "and au
thors" after "inventors"; 

(E) in paragraph (3), by inserting "or au
thor" after " inventor" both places it appears 
in the second sentence; and 

(F) in the first sentence of paragraph (4)
(i) by inserting ", or copyrighted work 

management services," after "management 
services"; 

(ii) by inserting "or authors" after "inven
tors"; 

(iii) by inserting "or copyrighting" after 
"patenting"; and 

(iv) by inserting "or copyright" after "for 
any invention"; 

(2) in subsection (b)-
(A) in the matter above paragraph (1), by 

inserting "or copyrightable work" after "in
vention"; and 

(B) in paragraph (2), by striking out "at 
the time" and all that follows and inserting 
in lieu thereof ''at the time the invention 
was made or copyrightable work was pre
pared,"; and 

(3) in subsection (c)
(A) in paragraph (1)--
(i) by striking out "(1)"; and 
(ii) by inserting "or author" after "(includ

ing inventor"; and 
(B) by striking out paragraph (2). 
(b) EFFECTIVE DATE.-The amendment 

made by subsection (a)(l)(B)(i)(l) shall take 
effect with respect to a department or agen
cy of the Federal Government as of the date 
of the enactment of this Act unless, within 
90 days after that date, such department or 
agency publishes in the Federal Register a 
notice of election to file a notice of proposed 
rulemaking with regard to authors of copy
righted works pursuant to section 
14(a)(l)(A)(ii) of the Stevenson-Wydler Tech
nology Innovation Act of 1980 (15 U.S.C. 
3710c(a)(l)(A)(ii)), as amended by subsection 
(a)(l)(B)(ii). 
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SEC. 5004. EXCEPI'ION TO PROHIBmON ON 

COPYRIGHT PROTECTION FOR 
WORKS OF THE FEDERAL GOVERN
MENT. 

The text of section 105 of title 17, United 
States Code, is amended to read as follows: 

"(a) Except as provided in subsection (b), 
copyright protection under this title is not 
available for any work of the United States 
Government. 

"(b)(l) Subsection (a) does not preclude the 
United States from receiving and holding 
copyrights transferred to it by assignment, 
bequest, or otherwise. 

"(2) Subsection (a) does not preclude the 
United States from copyright protection 
under this title that is authorized in section 
12(h) or 15(b) of the Stevenson-Wydler Tech
nology Innovation Act of 1980 (15 U.S.C. 
3710a(h) or 3710d(b)).". 

Subtitle B-Governm.ent Use of Private 
Patents, Copyrights, and Trade Secrets 

SEC. 5011. GOVERNMENT USE OR MANUFACTURE 
OF A PATENTED INVENTION. 

(a) WITllliOLDING OF GOVERNMENT CONSENT 
FOR CONTRACTOR USE OR MANUFACTURE.-The 
second undesignated paragraph of section 
1498(a) of title 28, United States Code, is 
amended by inserting after the first sentence 
the following: "The Federal Acquisition Reg
ulatory Council established under section 
25(a) of the Office of Federal Procurement 
Policy Act (41 U.S.C. 421(a)) shall prescribe 
in the Federal Acquisition Regulation the 
circumstances under which a contracting of
ficer may withhold authorization or consent 
under this paragraph. The Federal Acquisi
tion Regulation shall provide that authoriza
tion or consent may not ordinarily be grant
ed for contracts for the acquisition of com
mercial items (as defined in section 4(12) of 
such Act (41 U.S.C. 403(12))).". 

(b) INJUNCTION NOT AUTHORIZED REGARDING 
GOVERNMENT CONTRACTOR USE OR MANUFAC
TURE.-Section 283 of title 35, United States 
Code, is amended by adding at the end the 
following: "Notwithstanding the preceding 
sentence, no such court may grant an injunc
tion in the case of a violation of a right se
cured by patent that occurs in the perform
ance of a Federal Government contract.". 
SEC. 5012. DEPARTMENT OF DEFENSE ACQUISI-

TION OF INTELLECTUAL PROPERTY 
RIGHTS. 

(a) AUTHORIZED ACQUISITIONS.-Section 2386 
of title 10, United States Code, is amended by 
striking out paragraphs (3) and (4) and in
serting in lieu thereof the following: 

"(3) Technical data and computer software. 
"(4) Releases for past infringement of pat

ents or copyrights or for unauthorized use of 
technical data or computer software.". 

(b) REDUNDANT PROVISION.-
(1) REPEAL.-Section 7210 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 631 of 
such title .is amended by striking out the 
item relating to section 7210. 

TITLE VI-STANDARDS OF CONDUCT 
Subtitle A-Ethics Provisions 

SEC. 8001. AMENDMENTS TO OFFICE OF FEDERAL 
PROCUREMENT POLICY ACT. 

(a) RECUSAL.-Subsection (c) of section 27 
of the Office of Procurement Policy Act (41 
U.S.C. 423) is amended-

(1) in paragraph (1)-
(A) in the matter above subparagraph (A), 

by inserting "only" after "subsection (b)(l)"; 
and 

(B) in subparagraph (A), by inserting ""''(in
cluding the modification or extension of a 
contract)" after "any procurement"; 

(2) by striking out paragraphs (2) and (3) 
and inserting in lieu thereof: 

"(2) Whenever the head of a procuring ac
tivity approves a recusal under paragraph 
(1), a copy of the recusal request and the ap
proval of the request shall be retained by 
such official for a period (not less than five 
years) specified in regulations prescribed in 
accordance with subsection (o). 

"(3)(A) Except as provided in subparagraph 
(B), all recusal requests and approvals of 
recusal requests pursuant to this subsection 
shall be made available to the public on re
quest. 

"(B) Any part of a recusal request or an ap
proval of a recusal request that is exempt 
from the disclosure requirements of section 
552 of title 5, United States Code, under sub
section (b)(1) of such section may be with
held from disclosure to the public otherwise 
required under subparagraph (A)."; and 

(3) in paragraph (4), by striking out "com
peting contractor" and inserting in lieu 
thereof "person". 

(b) APPLICABILITY OF CERTIFICATION RE
QUIREMENT.-Subsection (e)(7)(A) of such sec
tion is amended by adding at the end the fol
lowing: "However, paragraph (1)(B) does not 
apply with respect to a contract for less than 
$500,000.' ' . 

(C) RESTRICTIONS RESULTING FROM PRO
CUREMENT ACTIVITIES OF PROCUREMENT 0FFI
CIALS.-Subsection (f) of such section is 
amended-

(!) by redesignating paragraph (3) as para
graph (4); and 

(2) by striking out paragraphs (1) and (2) 
and inserting in lieu thereof the following: 

"(1) No individual who, in the year prior to 
separation from service as an officer or em
ployee of the Government or an officer of the 
uniformed services in a covered position, 
participated .personally and substantially in 
acquisition functions related to a contract, 
subcontract, or claim of $500,000 or more 
and- . 

"(A) engaged in repeated direct contact 
with the contractor or subcontractor on 
matters relating to such contract, sub
contract, or claim; or 

"(B) exercised significant ongoing deci
sionmaking responsibility with respect to 
the contractor or subcontractor on matters 
relating to such contract, subcontract, or 
claim, 
shall knowingly accept or continue employ
ment with such contractor or subcontractor 
for a period of 1 year following the individ
ual's separation from service, except that 
such individual may accept or continue em
ployment with any division or affiliate of 
such contractor or subcontractor that does 
not produce the same or similar products as 
the entity involved in the negotiation or per
formance of the contract or subcontract or 
the adjustment of the claim. 

"(2) No contractor or subcontractor, or any 
officer, employee, agent, or consultant of 
such contractor or subcontractor shall 
knowingly offer, provide, · or continue any 
employment for another person, if such con
tractor, subcontractor, officer, employee, 
agent, or consultant knows or should know 
that the acceptance of such employment is 
or would be in violation of paragraph (1). 

"(3) The head of each Federal agency shall 
designate in writing as a 'covered position' 
under this section each of the following posi
tions in that agency: 

"(A) The position of source selection au
thority, member of a source selection eval
uation board, or chief of a financial or tech
nical evaluation team, or any other position, 
if the officer or employee in that position is 
likely personally to exercise substantial re
sponsibility for ongoing discretionary func-

tions in the evaluation of proposals or the 
selection of a source for a contract in excess 
of $500,000. 

"(B) The position of procuring contracting 
officer, or any other position, if the officer or 
employee in that position is likely person
ally to exercise substantial responsibility for 
ongoing discretionary functions in the nego
tiation of a contract in excess of $500,000 or 
the negotiation or settlement of a claim in 
excess of $500,000. 

"(C) The position of program executive of
ficer, program manager, or deputy program 
manager, or any other position, if the officer 
or employee in that position is likely person
ally to exercise similar substantial respon
sibility for ongoing discretionary functions 
in the management or administration of a 
contract in excess of $500,000. 

"(D) The position of administrative con
tracting officer, the position of an officer or 
employee assigned on a permanent basis to a 
Government Plant Representative's Office, 
the position of auditor, a quality assurance 
position, or any other position, if the officer 
or employee in that position is likely person
ally to exercise substantial responsibility for 
ongoing discretionary functions in the on
site oversight of a contractor's operations 
with respect to a contract in excess of 
$500,000. 

"(E) A position in which the incumbent is 
likely personally to exercise substantial re
sponsibility for ongoing discretionary func
tions in operational or developmental test
ing activities involving repeated direct con
tact with a contractor regarding a contract 
in excess of $500,000.". 

(d) DISCLOSURE OF PROPRIETARY OR SOURCE 
SELECTION INFORMATION TO UNAUTHORIZED 
PERSONS.-Subsection (1) of such section is 
amended-

(!) by inserting "who are likely to be in
volved in contracts, modifications, or exten
sions in excess of $25,000" in the first sen
tence after "its procurement officials"; and 

(2) by striking out "(e)" each place it ap
pears and inserting in each such place "(f)". 

(e) RULES OF CONSTRUCTION.-Subsection 
(n) of such section is amended to read as ·fol
lows: 

"(n) RULES OF CONSTRUCTION.-Nothing in 
this section shall be construed to-

"(1) authorize the withholding of any infor
mation from the Congress, any committee or 
subcommittee thereof, a Federal agency, any 
board of contract appeals of a Federal agen
cy, the Comptroller General, or an inspector 
general of a Federal agency; 

"(2) restrict the disclosure of information 
to, or receipt of information by, any person 
or class of persons authorized, in accordance 
with applicable agency regulations or proce
dures, to receive that information; 

"(3) restrict a contractor from disclosing 
its own proprietary information or the recip
ient of information so disclosed by a contrac
tor from receiving such information; or 

"(4) restrict the disclosure or receipt of in
formation relating to a Federal agency pro
curement that has been canceled by the 
agency and that the contracting officer con
cerned determines in writing is not likely to 
be resumed.'' . 

(f) TERM TO BE DEFINED IN REGULATIONS.
Subsection (o)(2)(A) of such section is 
amended-

(1) by inserting "money, gratuity, or 
other" before "thing of value:"; and 

(2) by inserting before the semicolon "and 
such other exceptions as may be adopted on 
a Governmentwide basis under section 7353 of 
title 5, United States Code". 

(g) TERMS DEFINED IN LAW.-Subsection (p) 
of such section is amended-
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(1) in paragraph (1) by striking out 

"clauses (i)-(viii)" and inserting in lieu 
thereof "clauses (i) through (vii)"; 

(2) in paragraph (3)-
(A) in subparagraph (A)-
(i) by striking out clause (i); 
(ii) by redesignating clauses (ii), (iii), (iv), 

(v), (vi), (vii), and (viii) as clauses (i), (ii), 
(iii), (iv), (v), (vi), and (vii), respectively; and 

(iii) in clause (i) (as redesignated by sub
clause (II) of this clause), by striking out 
"review and approval of a specification" and 
inserting in lieu thereof "approval or issu
ance of a specification, acquisition plan, pro
curement request, or requisition"; and 

(B) in subparagraph (B), by striking out all 
after "includes" and inserting in lieu thereof 
the following: " any individual acting on be
half of, or providing advice to, the agency 
with respect to any phase of the agency pro
curement concerned, regardless of whether 
such individual is a consultant, expert, or 
advisor, or an officer or employee of a con
tractor or subcontractor (other than a com
peting contractor)."; and 

(3) in paragraph (6)(A), by inserting "non
public" before "information". 
SEC. 6002. AMENDMENTS TO TITLE 18, UNITED 

STATES CODE. 
Section 208(a) of title 18, United States 

Code, is amended-
(!) by inserting "(1)" before "Except as 

permitted"; and 
(2) by adding at the end the following new 

paragraph: 
"(2) Whoever knowingly aids, abets, coun

sels, commands, induces, or procures conduct 
prohibited by this section shall be subject to 
the penalties set forth in section 216 of this 
title." . 
SEC. 6003. REPEAL OF SUPERSEDED AND OBSO

LETE LAWS. 
(a) REPEAL.-The following provisions of 

law are repealed: 
(1) Sections 2207, 2397, 2397a, 2397b, 2397c, 

and 2408 of title 10, United States Code. 
(2) Section 281 of title 18, United States 

Code. 
(3) Section 801 of title 37, United States 

Code. 
( 4) Part A of title VI of the Department of 

Energy Organization Act (42 U.S .C. 7211 
through 7218). 

(b) CLERICAL AMENDMENTS.-
(!) TITLE 10.-Part IV of subtitle A of title 

10, United States Code, is amended-
(A) in the table of sections at the begin

ning of chapter 131, by striking out the item 
relating to section 2207; and 

(B) in the table of sections for chapter 141, 
by striking out the items relating to sec
tions 2397, 2397a, 2397b, 2397c, and 2408. 

(2) TITLE 18.-The table of sections for 
chapter 15 of title 18, United States Code, is 
amended by striking out the item relating to 
section 281. 

(3) TITLE 37 .-The table of sections for 
chapter 15 of title 37, United States Code, is 
amended by striking out the item relating to 
section 801. 

(4) DEPARTMENT OF ENERGY ORGANIZATION 
ACT.-The table of contents for the Depart
ment of Energy Organization Act is amended 
by striking out the matter relating to part A 
of title VI. 
SEC. 6004. IMPLEMENTATION. 

(a) REGULATIONS.-Not later than 180 days 
after the date of the enactment of this Act, 
regulations implementing the amendments 
made by this section to section 27 of the Of
fice of Federal Procurement Policy Act (41 
u.s.a. 423), including definitions of the terms 
used in subsection (f) of such section shall be 
issued in accordance with sections 6 and 25 of 

such Act (41 U.S.C. 405 and 521) after coordi
nation with the Director of the Office of Gov
ernment Ethics. 

(b) SAVINGS PROVISIONS.-
(!) CONTRACTOR CERTIFICATIONS.-NO offi

cer, employee, agent, representative, or con
sultant of a contractor who has signed a cer
tification under section 27(e)(l)(B) of the Of
fice of Federal Procurement Policy. Act (41 
U .S.C. 423(e)(l)(B)) before the effective date 
of this Act shall be required to sign a new 
certification as a result of the enactment of 
this Act. 

(2) FEDERAL PROCUREMENT OFFICIAL CER
TIFICATIONS.-No procurement official of a 
Federal agency who has signed a certifi
cation under section 27(1) of the Office of 
Federal Procurement Policy Act (41 U.S.C. 
423(1)) before the date of enactment of this 
Act shall be required to sign a new certifi
cation as a result of the enactment of this 
Act. 

(c) INSPECTOR GENERAL REPORTS.-Not 
later than May 31 of each of the years 1994 
through 1998, the Inspector General of each 
Federal agency (or, in the case of a Federal 
agency that does not have an Inspector Gen
eral, the head of such agency) shall submit 
to Congress a report on the compliance by 
the agency during the preceding year with 
the requirement for the head of the agency 
to designate covered procurement positions 
under section 27(f)(3) of the Office of Federal 
Procurement Policy Act (as added by section 
6001(c)). 

Subtitle B-Additional Amendments 
SEC. 6051. CONTRACTING FUNCTIONS PER

FORMED BY FEDERAL PERSONNEL. 
(a) AMENDMENT OF OFPP ACT.-The Office 

of Federal Procurement Policy Act, as 
amended by section 1091, is further amended 
by inserting ·after section 22 the following 
new section 23: 

"CONTRACTING FUNCTIONS PERFORMED BY 
FEDERAL PERSONNEL 

"SEC. 23. (a) LIMITATION ON PAYMENT FOR 
ADVISORY AND ASSISTANCE SERVICES.-(!) No 
person who is not an employee may be paid 
by an agency for services to conduct evalua
tions or analyses of any aspect of a proposal 
submitted for an acquisition unless employ
ees with adequate training and capabilities 
to perform such evaluations and analyses are 
not readily available within the agency or 
any other Federal agency. 

"(2) In the administration of this sub
section, the head of each agency shall deter
mine the standards of adequate training and 
capability of employees to conduct such ac
quisitions. 

"(b) DELEGATION OF PROCUREMENT AUTHOR
ITY.-With respect to an acquisition that is 
subject to section 111 of the Federal Prop
erty and Administrative Services Act of 1949 
(40 U.S.C. 759), the Administrator of General 
Services may not issue a delegation of pro
curement authority for the acquisition un
less the request for the delegation of pro
curement authority includes a determina
tion of the contracting agency that-

"(1) such agency has and will utilize em
ployees within the agency, or employees 
available from another agency, who are ade
quately trained and capable of conducting 
evaluations and analyses of proposals sub
mitted for such an acquisition; or 

"(2)(A) such agency does not have employ
ees within the agency who are adequately 
trained and capable of conducting evalua
tions and analyses of proposals submitted for 
such an acquisition; and 

"(B) adequately trained and capable em
ployees are not readily available from other 

agencies in accordance with regulations pro
mulgated by the Federal Acquisition Regu
latory Council. 

"(c) DEFINITION.-For purposes of this sec
tion, the term 'employee' has the meaning 
given such term in section 2105 of title 5, 
United States Code.". 

(b) REQUIREMENT FOR GUIDANCE AND REGU
LATIONS.-

(1) GUIDANCE AND REGULATIONS REQUIRED.
Not later than 90 days after the date of the 
enactment of this Act, the Federal Acquisi
tion Regulatory Council established by sec
tion 25(a) of the Office of Federal Procure
ment Policy Act (41 u.s.a. 421(a)) shall-

(A) review part 37 of title 48 of the Code of 
Federal Regulations as it relates to the use 
of advisory and assistance services; and 

(B) provide guidance and promulgate regu
lations regarding-

(i) what actions Federal agencies are re
quired to take to determine whether exper
tise is readily available within the Federal 
Government before contracting for advisory 
and technical services to conduct acquisi
tions; and 

(ii) the manner in which Federal employ
ees with expertise may be shared with agen
cies needing expertise for such acquisitions. 

(2) DEFINITION.-In paragraph (1), the term 
"employee" has the meaning given such 
term in section 2105 of title 5, United States 
Code. 
SEC. 6052. REPEAL OF EXECUTED REQUIREMENT 

FOR STUDY AND REPORT. 
Section 17 of the Office of Federal Procure

ment Policy Act (41 U.S.C. 415) is repealed. 
SEC. 6053. WAITING PERIOD FOR SIGNIFICANT 

CHANGES PROPOSED FOR ACQUISI
TION REGULATIONS. 

Section 22(a) of the Office of Federal Pro
curement Policy Act (41 U.S.C. 418b) is 
amended-

(!) by striking out "30 days" and inserting 
in lieu thereof "60 days"; and 

(2) by adding at the end the following: 
"Notwithstanding the preceding sentence, 
such a policy, regulation, procedure, or form 
may take effect earlier than 60 days after the 
publication date when there are compelling 
circumstances for the earlier effective date, 
but in no event may that effective date be 
less than 30 days after the publication 
date.". 

TITLE VII-DEFENSE TRADE AND 
COOPERATION 

SEC. 7001. PURCHASES OF FOREIGN GOODS. 
(a) REPEAL OF EXECUTED REQUIREMENTS.
(!) BUY AMERICAN PROVISIONS.-
(A) REQUIREMENT FOR POLICY GUIDANCE.

Title III of the Act of March 3, 1933 (41 u.s.a. 
lOa et seq.), commonly referred to as the 
"Buy American Act", is amended in section 
4(g) (41 U.S.C. lOb-l(g)) by striking out para
graphs (2)(0) and (3) . 

(B) REPORTING REQUIREMENT.-Section 
9096(b) of Public Law 102-396 (106 Stat. 1924; 
41 u.s.a. 10b-2(b)) is repealed. 

(2) STUDIES OF BUY AMERICAN ACT WAIV
ERS.-Section 306 of the Trade Agreements 
Act of 1970 (19 u.s.a. 2516), relating to stud
ies of certain employment effects and pro
curement effects of a waiver of title III of 
the Act of March 3, 1933 (41 u.s.a. lOa et 
seq.), commonly referred to as the "Buy 
American Act", is repealed. 

(b) REPEAL OF REDUNDANT PROVISION.-Sec
tion 2327 of title 10, United States Code, is 
repealed. 
SEC. 7002. INTERNATIONAL COOPERATIVE 

AGREEMENTS. 
(a) DEFENSE INTERNATIONAL AGREEMENTS.
(!) TERMINOLOGY REVISIONS.-Section 2531 

of title 10, United States Code, is amended-
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(A) in the subsection captions for sub

sections (a) and (c), by striking out "MOUs 
AND RELATED" and inserting in lieu thereof 
"INTERNATIONAL"; 

(B) in subsection (a), by striking out "pro
posed memorandum of understanding, or any 
existing or proposed agreement related to a 
memorandum of understanding," in the mat
ter above paragraph (1) and inserting in lieu 
thereof "proposed international agreement, 
including a memorandum of understand
ing,"; 

(C) by striking out "memorandum of un
derstanding or related agreement" each 
place it appears and inserting in lieu thereof 
"international agreement"; 

(D) in subsection (b), by striking out 
"memorandum or related agreement" each 
place it appears in the second sentence and 
inserting in lieu thereof "international 
agreement"; and 

(E) in subsection (c)-
(i) by striking out "A" after "AGREE

MENTS.-" and inserting in lieu thereof 
"An"; and 

(ii) by striking out "memorandum or 
agreement" and inserting in lieu thereof 
"international agreement". 

(2) EXPANDED SCOPE OF AGREEMENTS.-Sec
tion 2531(a) of title 10, United States Code, is 
amended by striking out "research, develop
ment, or production" in the matter above 
paragraph (1) and inserting in lieu thereof 
"research, development, production, or logis
tics support". 

(3) CLERICAL AMENDMENTS.-
(A) SECTION HEADING.-The heading of sec

tion 2531 of title 10, United States Code, is 
amended to read as follows: 
"§ 2531. Defense international agreements". 

(B) TABLE OF SECTIONS.-The item relating 
to such section in the table of sections at the 
beginning of subchapter V of chapter 148 of 
such,.. title is amended to read as follows: 
"2531. Defense international agreements.". 

(b) REPEAL OF UNNECESSARY AUTHORITY.
(}) REPEAL.-Section 7344 of title 10, United 

States Code, is repealed. 
(2) CLERICAL AMENDMENT.-The table of 

sections at the beginning of chapter 635 of 
such title is amended by striking out the 
item relating to section 7344. 
SEC. 7003. ACQUISmON, CROSS-SERVICING 

AGREEMENTS, AND STANDARDIZA
TION. 

(a) LIMITED WAIVER OF RESTRICTIONS ON 
ACCRUED REIMBURSABLE LIABILITIES AND 
CREDITS FOR CONTINGENCY OPERATIONS.-Sec
tion 2347 of title 10, United States Code, is 
amended by adding at the end the following 
new subsection: 

"(c) The Secretary of Defense may waive 
the restrictions in subsections (a) and (b) for 
a period not to exceed 180 days upon a writ
ten determination that the armed forces are 
involved in a contingency operation or that 
involvement of the armed forces in a contin
gency operation is imminent. Upon making 
such a determination, the Secretary shall 
transmit a copy of the determination to the 
Committees on Armed Services of the Senate 
and House of Representatives.". 

(b) COMMUNICATIONS SUPPORT.-Section 
2350f of title 10, United States Code, is 
amended-

(1) by redesignating subsection (d) as sub
section (e); and 

(2) by inserting after subsection (c) the fol
lowing new subsection: 

"(d)(l) Nothing in this section shall be con
strued to limit the authority of the Sec
retary of Defense, without a formal bilateral 
agreement or multilateral arrangement, to 

furnish communications support and related 
supplies to, or receive communications sup
port and related supplies from, an allied 
country in accordance with this subsection. 

"(2) The Secretary of Defense may furnish 
or receive such support and supplies on a re
ciprocal basis for a period not to exceed 90 
days-

"(A) in order to meet emerging operational 
requirements of the United States and the 
allied country; or 

"(B) incident to a joint military exercise 
with the allied country. 

"(3) If interconnection of communication 
circuits is maintained for joint or multilat
eral defense purposes under the authority of 
this subsection, the costs of maintaining 
such circuits may be allocated among the 
various users.". 

TITLE VIII-COMMERCIAL ITEMS 
SEC. 8001. DEFINITIONS. 

Section 4 of the Office of Federal Procure
ment Policy Act (41 U.S.C. 403), as amended 
by section 4001(a), is further amended-

(1) by striking out "Act-"and inserting in 
lieu thereof "Act:"; 

(2) by capitalizing the initial letter in the 
first word of each paragraph; 

(3) by striking out the semicolon at the 
end of each of paragraphs (1), (2), (3), (5), (6), 
(7), (8), and (9) and inserting in lieu thereof a 
period; 

(4) in paragraphs (4) and (10), by striking 
out "; and" at the end and inserting in lieu 
thereof a period; and 

(5) by adding at the end the following new 
paragraphs: 

"(12) The term 'commercial item' means
"(A) property, other than real property, 

that is of a type regularly used by the gen
eral public or by nongovernmental entities 
in the course of normal business operations 
for purposes other than governmental pur
poses and-

"(i) has been sold or licensed to the general 
public; 

"(ii) has not been sold or licensed to the 
general public but has been offered for sale 
or license to the general public; or 

"(iii) is not yet available in the commer
cial marketplace but will be made available 
for commercial delivery within a reasonable 
period; 

"(B) any item that, but for minor modi
fications made to meet Federal Government 
requirements or modifications of a type cus
tomarily available in the commercial mar
ketplace, would satisfy the criteria in sub
paragraph (A); 

"(C) any combination of items meeting the 
requirements of subparagraph (A) or (B) that 
are of a type customarily combined and sold 
in combination to the general public; and 

"(D) installation services, maintenance 
services, repair services, training services, 
and other services if such services are pro
cured for support of an item referred to in 
subparagraph (A), (B), or (C)" and if the 
source of such services-

"(i) offers such services to the general pub
lic and the Federal Government contempora
neously and under similar terms and condi
tions; and 

"(ii) offers to use the same work force for 
providing the Federal Government with such 
services as the source uses for providing such 
services to the general public. 

"(13) The term 'nondevelopmental item' 
means-.-

"(A) any commercial item; 
"(B) any previously developed item of sup

ply that is in use by a department or agency 
of the United States, a State or local govern
ment, or a foreign government with which 

the United States has a mutual defense co
operation agreement; 

"(C) any item of supply described in sub
paragraph (A) or (B) that requires only 
minor modification of the type normally 
available in the commercial marketplace in 
order to meet the requirements of the pro
curing department or agency; or 

"(D) any item of supply currently being 
produced that does not meet the require
ments of subparagraph (A), (B), or (C) solely 
because the item-

"(i) is not yet in use; or 
"(ii) is not yet available in the commercial 

marketplace. 
"(14) The term 'component' means any 

item supplied to the Federal Government as 
part of an end item or of another component. 

"(15) The term 'commercial component' 
means any component that is a commercial 
item.". 
SEC. 8002. PREFERENCE FOR ACQUISITION OF 

COMMERCIAL ITEMS AND NON
DEVELOPMENTAL ITEMS. 

(a) PREFERENCE REQUIRED.-The Office of 
Federal Procurement Policy Act (41 U.S.C. 
401 et seq.), as amended by section 4021, is 
further amended by adding at the end the 
following new section: 
"PREFERENCE FOR ACQUISITION OF COMMERCIAL 

ITEMS AND NONDEVELOPMENTAL ITEMS 
" SEC. 31. (a) PREFERENCE.-The head of 

each executive agency shall ensure that, to 
the maximum extent practicable-

"(!) requirements of the executive agency 
with respect to a procurement of supplies are 
stated in terms of-

"(A) functions to be performed; 
"(B) performance required; or 
"(C) essential physical characteristics; 
"(2) such requirements are defined so that 

commercial items or other non
developmental items may be procured to ful
fill such requirements; and 

"(3) such requirements are fulfilled 
through the procurement of commercial 
items or other nondevelopmental items. 

"(b) lMPLEMENTATION.-The head of each 
executive agency shall ensure that procure
ment officials in that executive agency, to 
the maximum extent practicable-

" (!) acquire commercial items or other 
nondevelopmental items to meet the needs 
of the executive agency; 

"(2) require prime contractors and sub
contractors at all levels under the executive 
agency contracts to incorporate commercial 
items or other nondevelopmental items as 
components of items supplied to the execu
tive agency; · 

" (3) modify requirements in appropriate 
cases to ensure that the requirements can be 
met by commercial items or other nondevel
opmental items; 

"(4) state specifications in terms that en
able and encourage bidders and offerors to 
supply commercial items or other nondevel
opmental items in response to the executive 
agency solicitations; 

"(5) revise the executive agency's procure
ment policies, practices, and procedures not 
required by law to reduce any impediments 
in those policies, practices. and procedures 
to the acquisition of commercial items and 
other nondevelopmental items; and 

"(6) require training of appropriate person
nel in the acquisition of commercial items 
and other nondevelopmental items. 

"(c) PRELIMINARY MARKET RESEARCH.-(!) 
The head of an executive agency shall con
duct market research appropriate to the cir
cumstances-

"(A) before developing new specifications 
for a procurement by that executive agency; 
and 
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"(B) before soliciting bids or proposals for 

a contract in excess of the simplified acquisi
tion threshold. 

"(2) The head of an executive agency shall 
use the results of market research to deter
mine whether there are commercial i terns or 
other nondevelopmental items available 
that-

"(A) meet the executive agency's require
ments; 

"(B) could be modified to meet the execu
tive agency's requirements; or 

"(C) could meet the executive agency's re
quirements if those requirements were modi
fied to a reasonable extent.". 

(b) REPEAL OF SUPERSEDED PROVISION.-
(!) SEPARATE STATEMENT OF PREFERENCE 

FOR DEPARTMENT OF DEFENSE.-Section 2325 
of title 10, United States Code, is repealed. 

(2) CLERICAL AMENDMENT.-The table of 
sections at the beginning of chapter 137 of 
such title is amended by striking out the 
item relating to section 2325. 
SEC. 8003. ACQUISITION OF COMMERCIAL ITEMS. 

(a) REQUIRED FAR PROVISIONS.-The Office 
of Federal Procurement Policy Act (41 U.S.C. 
401 et seq.), as amended by section 8002, is 
further amended by adding at the end the 
following : 
"FEDERAL ACQUISITION REGULATION PROVI

SIONS REGARDING ACQUISITIONS OF COMMER
CIAL ITEMS AND COMPONENTS 
"SEC. 32. (a) CONTRACT CLAUSES AND OTHER 

CLAUSES.-(l)(A) The Federal Acquisition 
Regulation shall include one or more sets of 
contract clauses containing the terms and 
conditions for the acquisition of commercial 
items and commercial components by execu
tive agencies and by contractors in the per
formance of contracts of executive agencies. 

" (B) The contract clauses referred to in 
subparagraph (A) shall include only-

" (i) those clauses that are required to im
plement provisions of law applicable to ac
quisitions of commercial items or commer
cial components, as the case may be; 

"(ii) those contract clauses that are essen
tial for the protection of the Federal Govern
ment 's interest in an acquisition of commer
cial items or commercial components, as the 
case may be; and 

" (iii) those contract clauses that are deter
mined to be consistent with standard com
mercial practice and appropriate to be in
cluded in a contract or subcontract for com
mercial items or commercial components, as 
the case may be. 

" (2) Subject to paragraph (3), the Federal 
Acquisition Regulation shall require that, to 
the maximum extent practicable, only the 
contract clauses referred to in paragraph (1) 
be used in a contract or subcontract for the 
acquisition of commercial items or commer
cial components by or for an executive agen
cy. 

"(3) The Federal Acquisition Regulation 
shall provide that a contract or subcontract 
referred to in paragraph (2) may contain con
tract clauses other than the contract clauses 
referred to in that paragraph only if the 
other clauses are essential for the protection 
of the Federal Government's interest in-

" (A) that contract or subcontract, as de
termined in writing by the contracting offi
cer for such contract; or 

" (B) a class of contracts or subcontracts, 
as determined by the head of an agency con
cerned, unless the determination of that 
head of an agency is disapproved by the Ad
ministrator. 

" (4) The Federal Acquisition Regulation 
shall provide standards and procedures for 
waiving the use of contract clauses required 
pursuant to paragraph (1), other than those 

required by law, including standards for de
termining the cases in which a waiver is ap
propriate. 

" (b) MARKET ACCEPTANCE.-The Federal 
Acquisition Regulation shall include a re
quirement for the head of an executive agen
cy, when determined appropriate in accord
ance with criteria set out in the regulation, 
to require offerors for a contract to dem
onstrate in the offer that the items offered-

" (!) have either-
" (A) achieved a level of commercial mar

ket acceptance necessary to indicate that 
the items are suitable for the executive 
agency's use; or 

" (B) been satisfactorily supplied to an ex
ecutive agency under current or recent con
tracts for the same or similar requirements; 
and 

" (2) otherwise meet the item description, 
specifications, or other criteria prescribed in 
the public notice and solicitation relating to 
the contract. 

" (c) USE OF FIRM, FIXED PRICE CON
TRACTS.- The Federal Acquisition Regula
tion shall include a requirement that firm, 
fixed price contracts be used, to the maxi
mum extent practicable, for the acquisition 
of commercial i terns. • 

" (d) CONTRACT QUALITY REQUIREMENTS.
The Federal Acquisition Regulation shall in
clude provisions that-

" (1) permit, to the maximum extent prac
ticable , a contractor under a commercial 
items acquisition to use the contractor's ex
isting quality assurance system as a sub
stitute for compliance with a requirement 
for the Federal Government to inspect or 
test the commercial items before the con
tractor's tender of those items for accept
ance by the Federal Government; 

" (2) require that, to the maximum extent 
practicable, an executive agency take advan
tage of warranties (including extended war
ranties) offered by offerors of commercial 
items and use such warranties for the repair 
and replacement of commercial items; and 

"(3) set forth guidance to executive agen
cies regarding the use of past performance of 
items and sources as a factor in contract 
award decisions.'' . 

(b) DEFENSE CONTRACT CLAUSES.-
(!) REPEAL OF DOD AUTHORITY.-Section 

824(b) of the National Defense Authorization 
Act for Fiscal Years 1990 and 1991 (Public 
Law 101-189; 10 U.S.C. 2325 note) is repealed. 

(2) SAVINGS PROVISION .-Notwithstanding 
section 32(a) of the Office of Federal Procure
ment Policy Act (as added by subsection (a)), 
contracts of the Department of Defense en
tered into before October 1, 1994, and sub
contracts entered into before such date 
under such contracts, may include clauses 
developed pursuant to paragraphs (2) and (3) 
of section 824(b) of the National Defense Au
thorization Act for Fiscal Years 1990 and 1991 · 
(Public Law 101-189; 10 U.S.C. 2325 note). 
SEC. 8004. CLASS WAIVER OF APPLICABILITY OF 

CERTAIN LAWS. 
The Office of Federal Procurement Policy 

Act (41 U.S.C. 401 et seq.), as amended by sec
tion 8003, is further amended by adding at 
the end the following: 
" CLASS WAIVER OF APPLICABILITY OF CERTAIN 
LAWS TO ACQUISITIONS OF COMMERCIAL ITEMS 
" SEC. 33. (a) IN GENERAL.-(!) The applica

bility of a provision of law described in para
graph (2) to contracts for the acquisition of 
commercial items may be waived on a class 
basis in the Federal Acquisition Regulation. 
Such a waiver shall not apply to a provision 
of law that expressly refers to this section 
and prohibits the waiver of that provision of 
law. 

" (2) A provision of law referred to in para
graph (1) is any provision of law enacted 
after the date of the enactment of the Fed
eral Acquisition Streamlining Act of 1993 
that, as determined by the Administrator for 
Federal Procurement Policy, sets forth poli
cies, procedures, requirements, or restric
tions for the procurement of property or 
services by the Federal Government. 

" (b) WAIVER OF APPLICABILITY TO SUB
CONTRACTS.-The applicability of a provision 
of law described in subsection (a)(2) to sub
contracts under a contract for the acquisi
tion of commercial items may be waived on 
a class basis in the Federal Acquisition Reg
ulation. Such a waiver shall not apply to a 
provision of law that expressly refers to this 
section and prohibits the waiver of that pro
vision oflaw.". 
SEC. 8005. INAPPLICABILITY OF CERTAIN PROVI· 

SIONS OF LAW. 
(a) ARMED SERVICES ACQUISITIONS.-
(1) PROHIBITION ON CONTINGENT FEES.-Sec

tion 2306(b) of title 10, United States Code, as 
amended by section 4031, is further amended 
by inserting before the period at the end of 
the sentence added by section 4031 the fol
lowing: " or to a contract for the acquisition 
of commercial items". 

(2) REQUIREMENT TO IDENTIFY SUPPLIERS 
AND SOURCES OF SUPPLIES.-Paragraph (2) of 
section 2384(b) of title 10, United States 
Code, is amended to read as follows: 

" (2) The regulations prescribed pursuant to 
paragraph (1) do not apply to a contract that 
requires the delivery of supplies that are 
commercial items, as defined in section 2302 
of this title.". 

(3) PROHIBITION AGAINST DOING BUSINESS 
WITH CERTAIN OFFERORS OR CONTRACTORS.
Section 2393(d) of title 10, United States 
Code, as amended by section 4034, is further 
amended by adding at the end the following: 
"The requirement shall not apply in the case 
of a subcontract for the acquisition of com
mercial i terns (as defined in section 4(12) of 
the Office of Federal Procurement Policy 
Act (41 U.S.C. 403(12)))." . 

(4) PROHIBITION ON LIMITATION OF SUB
CONTRACTOR DIRECT SALES.-Section 2402 of 
title 10, United States Code, as amended by 
section 4032, is further amended by adding at 
the end the following new subsection: 

" (d)(1) An agreement between the contrac
tor in a contract for the acquisition of com
mercial items and a subcontractor under 
such contract that restricts sales by such 
subcontractor directly to persons other than 
the contractor may not be considered to un
reasonably restrict sales by that subcontrac
tor to the United States in violation of the 
provision included in such contract pursuant 
to subsection (a) if the agreement does not 
result in the Federal Government being 
treated differently with regard to the re
striction than any other prospective pur
chaser of such commercial items from that 
subcontractor. 

"(2) In paragraph (1), the term 'commercial 
item' has the meaning given such term in 
section 4(12) of the Office of Federal Procure
ment Policy Act (41 U.S.C. 403(12)) ." . 

(5) PREFERENCE FOR USE OF UNITED STATES 
VESSELS FOR TRANSPORTING SUPPLIES OF THE 
ARMED FORCES.-Section 2631 of title 10, Unit
ed States Code, as amended by section 4036, 
is further amended by inserting before the 
period at the end of the sentence added by 
section 4036 the following: "or to a contract 
for the transportation of commercial items 
(as defined in section 4(12) of such Act (41 
u.s.c. 403(12))). " . 

(b) CIVILIAN AGENCY ACQUISITIONS.-
(1) RESTRICTIONS ON SUBCONTRACTOR SALES 

TO THE UNITED STATES.-Section 303G of the 
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Federal Property and Administrative Serv
ices Act of 1949 (41 U.S.C. 253g), as amended 
by section 4042, is further amended by adding 
at the end the following new subsection: 

"(d) An agreement between the contractor 
in a contract for the acquisition of commer
cial items and a subcontractor under such 
contract that restricts sales by such sub
contractor directly to persons other than the 
contractor may not be considered to unrea
sonably restrict sales by that subcontractor 
to the United States in violation of the pro
vision included in such contract pursuant to 
subsection (a) if the agreement does not re
sult in the Federal Government being treat
ed differently with regard to the restriction 
than any other prospective purchaser of such 
commercial items from that subcontrac
tor.". 

(2) PROHIBITION ON CONTINGENT FEES.-Sec
tion 304(a) of the Federal Property and Ad
ministrative Services Act of 1949 (41 U.S.C. 
254(a)), as amended by section 4041, is further 
amended by inserting before the period at 
the end of the sentence added by section 4041 
the following: " or to a contract for the ac
quisition of commercial items". 

(C) ACQUISITIONS GENERALLY.-
(!) FEDERAL WATER POLLUTION CONTROL 

ACT.-Section 508 of the Federal Water Pollu
tion Control Act (33 U.S.C. 1368) is amended 
by adding at the end the following new sub
section: 

"(0(1) No certification by a contractor, and 
no contract clause, may be required in the 
case of a contract for the acquisition of com
mercial items in order to implement a prohi
bition or requirement of this section or a 
prohibition or requirement issued in the im
plementation of this section. 

"(2) In paragraph (1), the term 'commercial 
item' has the meaning given such term in 
section 4(12) of the Office of Federal Procure
ment Policy Act (41 U.S.C . 403(12)).". 

(2) CONTRACT WORK HOURS AND SAFETY 
STANDARDS ACT.-The Contract Work Hours 
and Safety Standards Act (title I of the 
Work Hours and Safety Act of 1962 (40 U.S.C. 
327 et seq.)) is amended by adding at the end 
the following new section: 

"SEc. 108. (a) No certification by a contrac
tor, and no contract clause, may be required 
in the case of a contract for the acquisition 
of commercial items in order to implement a 
prohibition or requirement in this title . 

"(b) In subsection (a) , the term 'commer
cial i tern' has the meaning given such term 
in section 4(12) of the Office of Federal Pro
curement Policy Act (41 U.S .C. 403(12)).". 

(3) OFFICE OF FEDERAL PROCUREMENT POLICY 
ACT REQUIREMENT RELATING TO PROCUREMENT 
INTEGRITY CERTIFICATIONS.-Section 27(e)(7) 
of the Office of Federal Procurement Policy 
Act (41 U.S.C. 423) is amended by adding at 
the end the following new subparagraph: 

" (C) This subsection does not apply to a 
contract for the acquisition of commercial 
items.". 

(4) CERTAIN PROVISIONS OF THE ANTI-KICK
BACK ACT OF 1986.-

(A) REQUIREMENT FOR CONTRACT CLAUSE.
Section 7 of the Anti-Kickback Act of 1986 
(41 U.S.C. 57), as amended by section 4052, is 
further amended by inserting before the pe
riod at the end of subsection (d) the follow
ing: "or to a prime contract for the acquisi
tion of commercial items (as defined in sec
tion 4(12) of such Act (41 U.S.C. 403(12))).". 

(B) INSPECTION AUTHORITY.-Section 8 Of 
such Act (41 U.S.C. 58) is amended by adding 
at the end the following: "This se.ction does 
not apply with respect to a prime contract 
for the acquisition of commerciai items (as 
defined in section 4(12) of the Office of Fed-

eral Procurement Policy Act (41 U.S.C. 
403(12))).". 

(5) DRUG-FREE WORKPLACE ACT OF 1988.-The 
Drug-Free Workplace Act of 1988 (subtitle D 
of title V of Public Law 100-690; 41 U.S.C. 701 
et seq.), as amended by section 4057, is fur
ther amended by inserting after the matter 
inserted by such section 4057 the following: 
" . other than a contract for the procurement 
of commercial items (as defined in section 
4(12) of such Act (41 U.S.C. 403(12))),". 

(6) CLEAN AIR ACT.-Section 306 of the 
Clean Air Act (42 U.S.C. 7606) is amended by 
adding at the end the following new sub
section: 

"(f)(l) No certification by a contractor, and 
no contract clause, may be required in the 
case of a contract for the acquisition of com
mercial items in order to implement a prohi
bition or requirement of this section or a 
prohibition or requirement issued in the im
plementation of this section. 

"(2) In paragraph (1), the term 'commercial 
item' has the meaning given such term in 
section 4(12) of the Office of Federal Procure
ment Policy Act (41 U.S.C. 403(12)).". 

(7) MERCHANT MARINE ACT, 1936.-Section 
90l(b) of the Merchant Marine Act, 1936 (46 
U.S.C. 124l(b)), as amended by section 4058, is 
further amended by adding at the end the 
following new paragraph: 

" ( 4)(A) Paragraph (1) does not apply to a 
contract for transportation of commercial 
items on ocean vessels. 

" (B) In subparagraph (A), the term 'com
mercial item' has the meaning given such 
term in section 4(12) of the Office of Federal 
Procurement Policy Act (41 U.S.C. 403(12)). " . 

(7) FLY AMERICAN REQUIREMENTS.-Section 
1117 of the Federal Aviation Act of 1958 (49 
U.S.C. App. 1517) is amended by adding at the 
end the following new subsection: 

" (e)(l) No certification by a contractor, 
and no contract clause, may be required in 
the case of a contract for the transportation 
of commercial items in order to implement a 
requirement in this section. 

"(2) In paragraph (1), the term 'commercial 
item' has the meaning given such term in 
section 4(12) of the Office of Federal Procure
ment Policy Act (41 U.S.C. 403(12))." . 
SEC. 8006. FLEXIBLE DEADLINES FOR SUBMIS

SION OF OFFERS OF COMMERCIAL 
ITEMS. 

Section 18(a) of the Office of Federal Pro
curement Policy Act (41 U.S.C. 416(a)) is 
amended by adding at the end the following 
new paragraph: 

"(4) The requirements of paragraph (3)(B) 
do not apply to contracts for the purchase of 
commercial items. The Administrator shall 
prescribe for such contracts appropriate lim
its on the applicability of a deadline for sub
mission of bids or proposals that is required 
by subsection (a)(l). Such limits shall be in
corporated in the Federal Acquisition Regu
lation.". 
SEC. 8007. ADVOCATE FOR ACQUISITION OF COM· 

MERCIAL AND NONDEVELOPMEN· 
TAL ITEMS. 

(a) ESTABLISHMENT.-The Office of Federal 
Procurement Policy Act (41 U.S.C. 401 et 
seq.), as amended by section 8004, is further 
amended by adding at the end the following: 

"ADVOCATE FOR ACQUISITION OF COMMERCIAL 
AND NONDEVELOPMENTAL ITEMS 

"SEC. 34. (a) ESTABLISHMENT.-There is es
tablished in the Office of Federal Procure
ment Policy the position of Advocate for Ac
quisition of Commercial and Nondevel
opmental Items. 

"(b) FUNCTIONS.-The Advocate for Acqui
sition of Commercial and Nondevelopmental 
Items shall-

" (1) monitor compliance by executive 
agencies with the preference for the acquisi
tion of commercial and nondevelopmental 
items that is set forth in section 29; 

"(2) make recommendations and proposals 
to the Administrator regarding the reform of 
procurement statutes and regulations to im
plement that preference; and 

" (3) report to the Administrator on the 
prospective effect of proposed legislation and 
regulations on the acquisition of commercial 
items and nondevelopmental items. 

" (c) REPORT.-The Administrator shall 
submit to the Committee on Governmental 
Affairs of the Senate and the Committee on 
Government Operations of the House of Rep
resentatives an annual report describing for 
the year covered by the report all actions 
taken by the Office of Federal Procurement 
Policy to promote the acquisition of com
mercial i terns and other nondevelopmental 
items." . 

(b) RESPONSIBILITIES OF THE ADVOCATE FOR 
COMPETITION.-Section 20(c) of such Act (41 
U.S.C. 418(c)) is amended to read as follows: 

"(c) The advocate for competition for each 
procuring activity shall be responsible for 
promoting full and open competition, pro
moting the acquisition of commercial items 
and other nondevelopmental items, and chal
lenging barriers to such acquisition, includ
ing such barriers as unnecessarily restrictive 
statements of need, unnecessarily detailed 
specifications, and unnecessarily burden
some contract clauses.". 

(c) REPEAL OF SUPERSEDED PROVISION.
Section 28 of such Act (41 U.S.C. 424) is re
pealed. 
SEC. 8008. PROVISIONS NOT AFFECTED. 

Nothing in this title shall be construed as 
amending, modifying, or superseding, or as 
intended to impair or restrict authorities or 
responsibilities under-

(1) section 111 of the Federal Property and 
Administrative Services Act of 1949 (40 
U.S.C. 759), popularly referred to as the 
"Brooks Automatic Data Processing Act" ; 

(2) title IX of the Federal Property and Ad
ministrative Services Act of 1949 (40 U.S.C. 
541 et seq.), popularly referred to as the 
"Brooks Architect-Engineers Act"; 

(3) section 8(a) of the Small Business Act 
(15 U.S.C. 637(a)) or any other provision of 
that Act; or 

(4) the Act of June 25, 1938 (41 U.S.C. 46-
48c), that was revised and reenacted in the 
Act of June 23, 1971 (85 Stat. 77), popularly 
referred to as the "Javits-Wagner-O'Day 
Act". 
SEC. 8009. COMPTROLLER GENERAL REVIEW OF 

FEDERAL GOVERNMENT USE OF 
MARKET RESEARCH. 

(a) REPORT REQUIRED.-Not later than 2 
years after the date of the enactment of this 
Act, the Comptroller General of the United 
States shall submit to the Congress a report 
on the use of market research by the Federal 
Government in support of the procurement 
of commercial items and nondevelopmental 
items. 

(b) CONTENT OF REPORT.-The report shall 
include the following: 

(1) A review of existing Federal Govern
ment market research efforts to gather data 
concerning commercial and other nondevel
opmental items. 

(2) A review of the feasibility of creating a 
Government-wide data base for storing, re
trieving, and analyzing market data, includ
ing use of existing Federal Government re
sources. 

(3) ·Any recommendations for changes in 
law or regulations that the Comptroller Gen
eral considers appropriate. 
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TITLE IX-EFFECTIVE DATE 

SEC. 9001. EFFECTIVE DATE. 
Except as otherwise provided in this Act, 

this Act and the amendments made by this 
Act shall take effect on the date of the en
actment of this Act. 

THE FEDERAL ACQUISITION STREAMLINING ACT 
OF 1993-SECTION-BY-SECTION ANALYSIS 

TITLE I-CONTRACT FORMATION 

Subtitle A-Competition statutes 
Part I-Armed Services Acquisitions 

Subpart A-Competition requirements 
Sec. 1001. would clarify references to the 

FAR, as recommended by the Section 800 
panel. 

Sec. 1002 is a technical change, which 
would move a provision prohibiting class de
terminations to a new section of the code, as 
recommended by the Section 800 panel. 

Sec. 1003 would clarify that a higher-rank
ing official within the DOD may approve the 
use of non-competitive procedures, as rec
ommended by the Section 800 panel. 

Sec. 1004 would substitute the term "con
tracting activity" for the term "procuring 
activity", as recommended by the Section 
800 panel. 

Sec. 1005 would add a new section 2304a to 
Title 10, to address task order and delivery 
order contracts. The Section 800 panel rec
ommended a new provision expressly author
izing the use of such contracts. The new sec
tion 2304a would do so, subject to time and 
dollar limitations and a requirement for 
competition whenever practical. 

Subpart B-Planning, solicitation, 
evaluation, and award 

Sec. 1011 would clarify CICA's solicitation 
provisions requiring the disclosure of evalua
tion factors and subfactors and authorizing 
awards without discussions. Similar lan
guage was included in H.R. 3161 last year, 
and has been included in S. 554 (for civilian 
agencies) this year. 

Sec. 1012 is a technical change, which 
would move a provision regarding the ·consid
eration of option pricing to a new section of 
the code, as recommended by the Section 800 
panel. 

Sec. 1013 would require notice to all 
offerors within 3 days of contract award. 
This provision is a part of the accelerated de
briefing and protest schedule established in 
Sections 1014 and 1402. 

Sec. 1014 would require debriefings provid
ing basic information on the award to unsuc
cessful offerors, if requested within 7 days 
after contract award. Similar language is in
cluded in S. 555. The Section 800 panel also 
recommended adding a debriefing require
ment (with a longer time frame and less de
tail) to this section. 

Sec. 1015 would require DOD to maintain 
protest files in protests to the Comptroller 
General, as recommended by the Section 800 
panel. 

Sec. 1016 would authorize DOD to pay costs 
and fees in bid protest settlements, as rec
ommended by the Section 800 panel. 

Subpart C-Kinds of contracts 
Sec. 1021 would repeal the requirement for 

a determination prior to the use of cost or 
incentive-type contracts, as recommended 
by the Section 800 paneL Such determina
tions are unnecessary in light of the acquisi
tion planning requirements of the Federal 
Acquisition Regulation. The repeal of this 
section is not intended to encourage in
creased use of cost of incentive-type con
tracts. 

Sec. 1022 would make technical and con
forming changes recommended by the Sec
tion 800 panel and legislative counseL 

Subpart D-Miscellaneous competitive 
statutes 

Sec. 1031 would consolidate 10 USC 2317 
with other acquisition work force provisions 
codified in 10 USC 1701 et seq. The Section 
800 panel recommended repeal of this provi
sion. 

Sec. 1032 would repeal 10 USC 2318, requir
ing annual reports by DOD competition ad
vocates. The separate requirement for an
nual reports on competition by competition 
advocates of all agencies (in section 20(b) of 
the OFPP Act) would remain in effect. 

Part II-Civilian Agency Acquisitions 
Subpart A-Competition requirements 

Sec. 1051 would clarify references to the 
FAR, in the same manner as Sec. 1001. 

Sec. 1052 would move a provision prohibit
ing class determinations to a new.section of 
the code, in the same manner as Sec. 1002. 

Sec. 1053 would authorize higher-ranking 
officials in civilian agencies to approve the 
use of non-competitive procedures, in the 
same manner as Sec. 103. 

Sec. 1054 would substitute the term "con
tracting activity" for the term "procuring 
activity", in the same manner as Sec. 1004. 

Sec. 1055 would add a new section 303H to 
the Federal Property Act, to address task 
order and delivery order contracts. This pro
vision is identical to the provision added to 
Title 10 by Sec. 1005. 

Subpart B-Planning, solicitation, 
evaluation, and award 

Sec. 1061 would clarify CICA's solicitation 
provisions requiring the disclosure of evalua
tion factors and subfactors and authorizing 
awards without discussions. Conforming 
changes to Title 10 would be made by Sec. 
1011. 

Sec. 1062 would move a provision regarding 
the consideration of option pricing to a new 
section of the code, in the same manner as 
section 1012. · 

Sec. 1063 would require notice to all 
offerors within 3 days of contract award. An 
identical change to Title 10 would be made 
by section 1013. 

Sec. 1064 would require civilian agencies to 
conduct debriefings providing basic informa
tion to unsuccessful offerors, if requested 
within 7 days after contract award. An iden
tical change to Title 10 would be made by 
section 1014. 

Sec. 1065 would require civilian agencies to 
maintain protest files in protests to the 
Comptroller General, in the same manner as 
section 1015. 

Sec. 1066 would authorize civilian agencies 
to pay costs and fees in bid protest settle
ments, in the same manner as section 1016. 

Subpart C-Kinds of contracts 
Sec. 1071 would repeal the requirement for 

a determination prior to the use of cost or 
incentive-type contracts, in the same man
ner as section 1021. Such determinations are 
unnecessary in light of the acquisition plan
ning requirements of the Federal Acquisition 
Regulation. The repeal of this section is not 
intended to encourage increased use of cost 
or incentive-type contracts. 

Part III-Acquisitions Generally 
Sec. 1091 would repeal Section 23 of the 

OFPP Act, which requires an annual report 
on competition each year through FY 1990, 
as recommended by the Section 800 paneL 
The separate requirement for annual reports 
on competition by agency competition advo
cates (in section 20(b) of the OFPP Act) 
would remain in effect. 

Subtitle B-Truth in negotiations 
Part I-Armed Services Acquisitions 

Sec. 1201 would repeal the sunset date for 
the $500,000 cost or pricing data threshold, 

making the increase permanent. Although 
this provision would also repeal the statu
tory requirement for a DOD Inspector Gen
eral report on the test, it is expected that 
the IG would routinely review and report on 
the Department's handling of below-thresh
old procurements. 

Sec. 1202 would amend the TINA excep
tions, as recommended by the Section 800 
panel, to cover contracts for services that 
are sold at catalog prices and modifications 
to commercial item contracts that would not 
change the commercial item to a non-com
mercial i tern. 

Sec. 1203 would require a written deter
mination for the submission of cost or pric
ing data in a case where one of the TINA ex
ceptions applies. A similar provision was 
agreed to in discussions of H.R. 3161 last 
year. 

Sec. 1204 would add a new subsection (d) to 
Section 2306a, creating a new TINA excep
tion for commercial i terns. The new excep
tion would be available where competition is 
not feasible and the contracting officer de
termines that price data is adequate to de
termine price reasonableness. The Section 
800 panel recommended a similar exemption. 

Sec. 1205 is a technical change, to cross-ref
erence the new consolidated audit provision 
in section 2313, as recommended by the Sec
tion 800 panel. 

Sec. 1206 would codify provisions requiring 
the issuance of regulations regarding the dis
closure of data in procurements below the 
$500,000 threshold. The Section 800 panel rec
ommended the repeal of these requirements. 

Sec. 1207 would authorize the parties to 
agree upon an appropriate effective date for 
certifications of cost or pricing data, as rec
ommended by the Section 800 panel. 

Sec. 1208 would repeal the uncodified provi
sions that are codified in section 1206. 

Part II-Civilian Agency Acquisitions 
Sec. 1251 would amend the Federal Prop

erty Act to add a new Section 304A, codify
ing TINA for civilian agencies. The new pro
visions would raise the civilian TINA thresh
old to $500,000, require regulations for con
tracts below the new threshold, and add a 
new TINA exemption for commercial items, 
parallel to the changes made for DOD in Part 
I. 

Sec. 1252 would repeal the obsolete provi
sion replaced by the new Section 304A. 

Subtitle C-Research and development 
Sec. 1301 would amend 10 USC 2356, revising 

DOD delegation authority for R&D con
tracts, as recommended by the Section 800 
panel. 

Sec. 1302 would amend 10 USC 2358, to con
solidate the R&D authority of the military 
departments and repeal redundant and obso
lete authority, as recommended by the Sec
tion 800 panel. 

Sec. 1303 would amend 10 USC 2364, to de
lete specific R&D milestone requirements 

. and give DOD broader discretion over spe
cific implementation methodologies, as rec
ommended by the Section 800 panel. 

Subtitle D-Procurement protests 
Part !-Protests to the Comptroller General 

Sec. 1401 would amend section 3553 of Title 
31. 

Subsections (a) and (b) would make tech
nical changes, to refer to calendar days in
stead of working days and to refer to "con
tracting activities" instead of the "procur
ing activities", as recommended by the Sec
tion 800 panel. 

Subsection (c) would prohibit contractors 
from beginning performance in the first ten 
days after contract award, unless authorized 
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by the contracting officer. A contracting of
ficer could authorize earlier performance un
less he or she felt that a bid protest was like
ly and that immediate performance would 
not be in the best interest of the United 
States. This provision is intended to avoid 
added costs to the United States from start
ing, stopping, and restarting contract per
formance in cases where protests are consid
ered likely and immediate performance is 
not necessary. 

Sec. 1402 would amend 3554 of Title 31, re
garding Comptroller General decisions on bid 
protests. 

Subsection (a) would make technical 
changes to refer to calendar days instead of 
working days and to provide that an amend
ment that adds new ground of protest should 
be resolved to the maximum extent prac
ticable, within the time period for final deci
sion on the initial protest, as recommended 
by the Section 800 panel. 

Subsection (b) would provide that the 
Comptroller General may recommend the 
payment of attorneys fees in bid protest 
cases, rather than directing agencies to pay 
such fees. This provision would address ques
tions that have been raised about the con
stitutionality of existing law. Similar lan
guage was included in H.R. 3161 in the last 
Congress and has been included in S. 566 in 
this Congress. This subsection would also au
thorize the payment of consultant and ex
pert witness fees as well as attorneys fees in 
protest cases (as recommended by the Sec
tion 800 panel), and would limit all such fees 
to the levels established in the Equal Access 
to Justice Act. 

Subsection (c) would make technical 
changes to refer to •·contracting activities" 
instead of " procuring activities". as rec
ommended by the Section 800 panel. 

Sec. 1403 would authorize the Comptroller 
General to issue regulations on the calcula
tion of time periods and on electronic filings 
and disseminations, as recommended by the 
Section 800 panel. 

Part II-Protests in the Federal Courts 
Sec. 1421 is a conforming change to Sec. 

1422, giving the U.S. Court of Claims exclu
sive judicial jurisdiction over bid protests. 

Sec. 1422 would give the U.S. Court of 
Claims exclusive judicial jurisdiction over 
bid protests, and eliminate district court ju
risdiction over such protests. as rec
ommended by the Section 800 panel. 

Part III-Protests in Procurements of 
Automatic Data Processing 

Sec. 1431 would authorize the Adminis
trator to revoke a delegation of authority 
after the award of a contract, where there is 
a finding of a violation of law or regulation 
in connection with the contract award. A 
similar provision is included in S. 555. 

Sec. 1432 would clarify that at the request 
of an interested party, the Board shall re
view any decision by a federal agency alleged 
to have violated a statute, regulation, or the 
conditions of any delegation of procurement 
authority. The identical provision was in
cluded inS. 555 earlier this year. 

Sec. 1433 would amend Section 111(f)(3) of 
the Federal Property Act. 

Subsection (a) would conform the schedule 
for GSBCA hearings on suspension of pro
curement authority to the time frames es
tablished in section 1402. 

Subsection (b) would substitute calendar 
days for working days and require that an 
amendment that adds new grounds of protest 
be resolved, to the maximum extent prac
ticable, within the time limits established 
for resolution of the initial protest, ~s rec
ommended by the Section 800 panel. 

Sec. 1434 would authorize the GSBCA to 
dismiss a protest that is frivolous, brought 
in bad faith, or does not state on its face a 
valid basis for protest. Similar provisions 
were included in S. 555 and recommended by 
the Section 800 panel. 

Sec. 1435 would authorize the payment of 
consultant and expert witness fees as well as 
attorneys' fees in protest cases (as rec
ommended by the Section 800 panel), and 
would limit all such fees to the levels estab
lished in the Equal Access to Justice Act. 

Sec. 1436 would require public disclosure of 
any settlement agreement that provides for 
the dismissal of a protest and involves a di
rect or indirect expenditure of appropriated 
funds. This provision also authorizes agen
cies to make such payments from the judg
ment fund. A similar provision was included 
inS. 555. 

Sec. 1437 is a conforming change to Sec. 
1422, giving the U.S. Court of Claims exclu
sive judicial jurisdiction over bid protests. 

Sec. 1438 would authorize the GSBCA to 
adopt appropriate rules and procedures 
which would, at a minimum, address the 
computation of time periods under the stat
ute; provide procedures for electronic filing 
and dissemination of documents; and provide 
for sanctions (including the payment of 
costs) where a person brings a frivolous or 
bad faith protest, or willfully abuses the 
board's process. Similar provisions were rec
ommended by the Section 800 panel. 

Sec. 1439 would amend the definition of 
" protest" in section 111(f)(9) of the Federal 
Property Act to clarify that the term covers 
protests of solicitations, cancellations of so
licitations, award or proposed awards of con
tracts, and the cancellation of an award 
(where such cancellation is alleged to be 
based on improprieties in the award process). 

Sec. 1440 would require the GSA Adminis
trator to collect and compile data on the 
procurement of automatic data processing 
equipment. A similar provision was included 
inS. 555. 

Subtitle £-Definitions and other matters 
Part I-Armed Services Acquisitions 

Sec. 1501 would amend the definitions in 10 
USC 2302 to cross-reference definitions in the 
OFPP Act, where appropriate. 

Sec. 1502 would consolidate provisions on 
delegation of procurement functions, as rec
ommended by the Section 800 panel. 

ing the requirement that such findings be 
made in writing and retained for no less than 
6 years, in the same manner as section 1503. 

Sec. 1554 would add a new section 311 to the 
Federal Property Act, to limit the use of 
undefinitized contract actions by civilian 
agencies. This provision would ensure uni
form treatment of undefinitized contract ac
tions by civilian agencies and the Depart
ment of Defense. 

Sec. 1555 would repeal an improperly codi
fied provision that purports to exempt from 
CICA all IRS contracts to hire experts for 
the examination of tax returns or litigating 
actions under the Internal Revenue Code. 

Recommendations not adopted 

Title I would not adopt recommendations 
of the Section 800 panel to revise the state
ment of procurement policy in 10 USC 2301; 
and grant the Comptroller General power to 
issue protective orders in bid protests. It 
would not repeal the requirement to issue 
regulations on certificates of independent 
price determination or the requirement to 
issue uniform rules on the dissemination of 
acquisition information. Although such rules 
have already been issued, the continued ex
istence of the statute expresses Congress' in
tent that they be retained. 

TITLE II-CONTRACT ADMINISTRATION 

Subtitle A-Contract payment 

Part I-Armed Services Acquisitions 
Sec. 2001 would consolidate contract fi- . 

nancing provisions for DOD in 10 USC 2307 
and repeal obsolete and superceded provi
sions, as recommended by the Section 800 
panel. 

Sec. 2002 would repeal 10 USC 2355, which 
creates unique vouchering requirements for 
DOD, as recommended by the Section 800 
panel. The Office of Federal Procurement 
Policy should review existing vouchering 
systems and attempt to develop a standard, 
government-wide procedure. 

Part II-Civilian Agency Acquisitions 
Sec. 2051 would consolidate contract fi

nancing provisions for civilian agencies in 
Section 305 of the Federal Property Act, and 
ensure uniform requirements for progress 
payments by civilian agencies and DOD. 

Subtitle B-Cost principles 

Sec. 1503 would streamline provisions on Part I-Armed Services Acquisitions 
determinations and decisions, · as rec- Section. 2101 would amend the DOD con-
ommended by the Section 800 panel, while re- tract cost principles in 1o usc 2324 to-(a) 
taining the requirement that such findings clarify the requirement of GAO evaluations; 
be made in writing and retained for no less and (b) raise the threshold for coverage to 
than 6 years. 

Sec. 1504 would make technical changes to $500,000. This bill would not adopt the Sec-
clarify the limitation on undefinitized con- tion 800 panel's recommendation to repeal 
tract actions, as recommended by the Sec- the statutory contract cost principles. 
tion 800 panel. Sec. 2102 would repeal 10 USC 2382, which 

Sec. 1505 would repeal an obsolete provi- ~rovide~ standby profit.controls for use dur
sion regarding production special tooling, as mg natwna~ emergencies, as recommend.ed 
recommended by the section 800 panel. by the Section 800 panel. Contractor profits 

Sec. 1506 would clarify, as recommended by / would continue to be negotiated pursuant to 
the Section 800 panel, that the authority es- the principles established in the Federal Ac
tablished in 10 USC 2381(a) to issue regula- quisition Regulation. 
tions on bids is vested in the Secretary of Part II-Civilian Agency Acquisitions 
Defense, as well as the secretaries of the Sec. 2151 would amend Section 306 of the 
military departments. Federal Property Act to establish contract 

Part II-Civilian Agency Acquisitions cost principles for civilian agencies. This 
Sec. 1551 would amend the definitions in provision would ensure uniform treatment of 

the Federal Property Act to cross-reference contract costs by civilian agencies and the 
definitions in the OFPP Act, where appro- Department of Defense. 
priate. 

Sec. 1552 would consolidate provisions on 
delegation of procurement functions, in the 
same manner as section 1502. 

Sec. 1553 would streamline provisions on 
determinations and decisions, while retain-

Part III-Acquisitions Generally 
Sec. 2191 would repeal section 24 of the 

OFPP Act, regarding travel expenses of gov
ernment contractors, as recommended by the 
Section 800 panel. 



October 26, 1993 CONGRESSIONAL RECORD-SENATE 26251 
Subtitle C-Audit and access to records 
Part !-Armed Services Acquisitions 

Sec. 2201 would amend 10 USC 2313 to pro
vide a consolidated audit provision and re
peal superceded provisions, as recommended 
by the Section 800 panel. 

Part II-Civilian Agency Acquisitions 
Sec. 2251 would add a new section 304B to 

the Federal Property Act to provide a con
solidated audit provision for civilian agen
cies and ensure uniform audit authorities for 
civilian agencies and DOD. 

Subtitle D-Cost accounting standards 
Sec. 2301 would repeal an obsolete deadline 

for procedural regulations that have already 
been issued, while retaining the provision 
authorizing the issuance of such regulations. 
Subtitle E-Price, delivery, and product quality 

Part !-Armed Services Acquisitions 
Sec. 2401 would repeal 10 USC 2383, which 

established special qualification require
ments for contractors on spare parts con
tracts, as recommended by the Section 800 
panel. 

Sec. 2402 would amend 10 USC 2403, on con
tractor warrantees, to require he Depart
ment of Defense to establish guidelines and 
procedures for negotiating and administer
ing contractor warrantees. The Department 
should take steps to test innovative ap
proaches to warranties, as suggested by the 
Section 800 report; however, this provision 
would not repeal 10 USC 2403, as amended by 
the Section 800 panel. 

Sec. 2403 would repeal provisions regarding 
the delivery of subsistence supplies, as rec
ommended by the Section 800 panel. 

Part II-Acquisition Generally 
Sec. 2451 would amend 41 USC 15 to expand 

authority for settoffs against assignees, as 
recommended by the Section 800 panel. 

Sec. 2452 would repeal an obsolete require
ment for deposit of contractors with GAO, as 
recommended by the Section 800 panel. 

Subtitle F-Claims and disputes 
Part !-Armed Services Acquisitions 

Sec. 2501 would appeal 10 USC 2410, estab
lishing DOD-unique requirements for the cer
tification of contract claims. Provisions of 
the Contract Disputes Act of 1978 regarding 
the certification of claims would remain in 
effect and would govern all claims, including 
those at DOD. Section 2501 would also codify 
a provision restricting legislative payment 
of claims. 

Part II-Acquisitions Generally 
Sec. 2551 would amend the Little Tucker 

Act to clarify jurisdiction over contract dis
putes, as recommended by the Section 800 
panel. 

Sec. 2552 would amend the Contract Dis
putes Act to clarify the periods for filing 
claims, raise thresholds for certifications, 
and clarify that claims included requests for 
equitable adjustments to contract terms and 
requests for relief under Public Law 85-804. 

Recommendations not adopted 
Title II would not adopt recommendations 

of the Section 800 panel to amend the 
Prompt Payment Act to lengthen the dis
count period; repeal the statutory contract 
cost principles; repeal the provision requir
ing contractor warranties for major weapons 
systems; and expand the applicability of 
Public Law 85-804. 

TITLE lll-SERVICE SPECIFIC AND MAJOR 
SYSTEM STATUTES 

Subtitle A-Major systems statutes 
Sec. 3001 would modify requirements for 

independent cost estimates and manpower 

estimates. as recommended by the Section 
800 panel. 

Sec. 3002 would streamline requirements 
for program baseline descriptions and devi
ation reporting, as recommended by the Sec
tion 800 panel. Although these modifications 
provide DOD with added flexibility, it is an
ticipated that the Department will continue 
to establish program baselines and provide 
essential program cost information. 

Sec. 3003 would repeal the requirement for 
Defense Enterprise Programs, as rec
ommended by the Section 800 panel. 

Sec. 3004 would repeal the requirement for 
competitive prototyping in major programs, 
as recommended by the Section 800 panel. It 
is anticipated that the Department will con
tinue to consider competitive prototyping as 
an option in the acquisition planning proc
ess, and to use competitive prototype strate
gies where appropriate. 

Sec. 3005 would repeal the requirement for 
competitive alternative sources in major 
programs, as recommended by the Section 
800 panel. it is anticipated that the Depart
ment will continue to consider competitive 
alternative sources as an option in the acqui
sition planning process, and to use competi
tive alternative sources where appropriate. 

Subtitle B-Testing statutes 
Sec. 3011 would repeal specific testing re

quirements for wheeled or tracked vehicles. 
Sec. 3012 would modify requirements for 

survivability and lethality testing to author
ize less than full-up testing for high-value 
systems, as recommended by the Section 800 
panel. 

Sec. 3013 would, as recommended by the 
Section 800 panel, authorize the Secretary of 
Defense to utilize alternative operational 
testing procedures upon a certification to 
Congress that use of the statutory proce
dures would be unreasonably expensive and 
impracticable, cause unwarranted delay, or 
be unnecessary. The Secretary would not be 
permitted to use such alternative procedures 
to support a final decision to proceed beyond 
low rate initial production. 

Sec. 3014 would provide a new exception to 
low-rate initial production requirments for 
strategic defense missiles, as recommended 
by the Section 800 panel. 

Subtitle C-Service specific laws 
Sec. 3021 would consolidate existing stat

utes on industrial mobilization and repeal 
superceded statutes, as recommended by the 
Section 800 panel. 

Sec. 3022 would consolidate existing stat
utes on listing of plants for industrial pre
paredness purposes and repeal superceded 
statutes, as recommended by the Section 800 
panel. 

Sec. 3023 would consolidate existing stat
ues on procurement for experimental pur
poses and repeal superceded statutes, as rec
ommended by the Section 800 panel. 

Sec. 3024 would repeal obsolete statutes re
garding the procurement of production 
equipment, as recommended by the Section 
800 panel. 

Sec. 3025 would consolidate existing stat
utes authorizing the Secretary of Defense to 
make use of manufacturing information in 
the interest of national defense, and repeal 
superceded statutes, as recommended by the 
Section 800 panel. 

Sec. 3026 would repeal obsolete and dupli
cative general procurement authority grant
ed to the Army and the Air Force, as rec
ommended by the Section 800 panel. 

Sec. 3027 would repeal an obsolete provi
sion authorizing the delegation of procure
ment of Army rations, as recommended by 
the Section 800 panel. 

Sec. 3028 would repeal obsolete prov1s10ns 
authorizing the purchase of subsistence sup
plies, as recommended by the Section 800 
panel. 

Sec. 3029 would repeal obsolete provisions 
authorizing the Army and the Air Force to 
obtain assistance from U.S. mapping agen
cies, as recommended by the Section 800 
panel. 

Sec. 3030 would repeal obsolete provisions 
authorizing the Army and the Air Force to 
reclaim unserviceable ammunition, as rec
ommended by the Section 800 panel. 

Sec. 3031 would consolidate existing stat
utes authorizing the services to accept the 
gratuitous services of reserve officers andre
peal superceded statutes, as recommended by 
the Section 800 panel. 

Sec. 3032 would streamline and consolidate 
existing law on the civil reserve air fleet, as 
recommended by the Section 800 panel. 

Sec. 3033 would repeal an obsolete provi
sion regarding the acquisition of guided mis
siles by the Navy, as recommended by the 
Section 800 panel. 

Sec. 3034 would add a new section 2350j to 
Title 10, authorizing international exchange 
of scientific personnel, as recommended by 
the Section 800 panel. This issue was left 
open because it was not clear why such ex
changes would require statutory authority. 

Sec. 3035 would repeal an obsolete provi
sion authorizing the Secretary of the Navy 
to provide temporary relief for contractors 
from losses caused by enemy action, as rec
ommended by the Section 800 panel. 

Sec. 3036 would repeal an obsolete provi
sion authorizing the Secretary of the Navy 
to sell degaussing equipment, as rec
ommended by the Section 800 panel. 

Sec. 3037 would repeal an obsolete provi
sion regarding the construction of naval ves
sels, as recommended by the Section 800 
panel. 

Sec. 3038 would repeal an obsolete provi
sion regarding the conversion of naval ves
sels, as recommended by the Section 800 
panel. 

Sec. 3039 would remove obsolete language 
from a provision on the assignment of naval 
construction projects, as recommended by 
the Section 800 panel. 

Sec. 3040 would repeal an obsolete require
ment for estimates on naval construction 
bids, as recommended by the Section 800 
panel. 

Sec. 3041 would repeal an obsolete require
ment regarding construction of naval vessels 
on the Pacific coast, as recommended by the 
Section 800 panel. 

Sec. 3042 would consolidate existing stat
utes on the fitness of naval vessels, as rec
ommended by the Section 800 panel. 

Sec. 3043 would repeal an obsolete provi
sion of the construction of combatant vessels 
for the Navy, as recommended by the Sec
tion 800 panel. 

Sec. 3044 would consolidate existing provi
sions regarding naval salvage authority, as 
recommended by the Section 800 panel. 

SubtitleD-DOD commercial and industrial 
activities 

Sec. 3051 would consolidate existing stat
utes on manufacture at DOD factories and 
arsenals and repeal superseded statutes, as 
recommended by the Section 800 panel. 

Sec. 3052 would codify requirements to es
tablish consulting services as a sep'lrate 
item in budgets submitted to Congress and 
repeal the uncodified language. The Section 
800 panel recommended repeal of this provi
sion. 

Subtitle E-Fuel and energy-related laws 
Sec. 3061 would consolidate and streamline 

statutes regarding contracts for storage, 
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handling, and distribution of fuels, as rec
ommended by the Section 800 panel. 

Sec. 3062 would clarify DOD's authority to 
exchange or sell fuels and fuel-related serv
ices, as recommended by the Section 800 
panel. 

Subtitle F-Fiscal statutes 
Sec. 3071 would amend 31 USC 3321 to clar

ify the authority to designate disbursing of
ficers within DOD, as recommended by the 
Section 800 panel. 

Subtitle G-Miscellaneous 
Sec. 3081 would amend a provision regard

ing production, warehousing, and distribu
tion of supplies to delete unnecessary and re
dundant language, as recommended by the 
Section 800 panel. 

Sec. 3082 would repeal obsolete provisions 
for the encouragement of aviation, as rec
ommended by the Section 800 panel. 

Sec. 3083 would repeal an obsolete and re
dundant provision regarding product evalua
tion activities, as recommended by the Sec
tion 800 panel. 

Sec. 3084 would repeal an obsolete provi
sion regarding price adjustment authority 
relating to the purchase of milk, as rec
ommended by the Section 800 panel. 

Sec. 3085 would codify a provision limiting 
the lease of vessels, aircraft, and vehicles by 
the Department of Defense, with modifica
tions to make the provision less onerous. 
The Section 800 panel recommended repeal of 
this provision. 

Recommendations not adopted 
Title III would not adopt the recommenda

tions of the Section 800 panel to eliminate 
detailed requirements for SAR and UCR re
ports on acquisitions of major weapons sys
tems; delete or substantially modify con
flict-of-interest provisions related to oper
ational test and evaluation; increase the 
blanket delegation of procurement authority 
for the Department of Defense; revise stat
utes governing contracting out by the De
partment of Defense; and loosen restrictions 
on use of the so-called "M account". 

The SARIUCR system is already fully auto
mated and appears to be working well. Blan
ket DPA's can be increased, if appropriate, 
without legislative action. The contracting
out statutes are currently under review by 
other congressional committees and sub
committees. 
TITLE IV-SIMPLIFIED ACQUISITION THRESHOLD 

AND SOCIOECONOMIC, SMALL BUSINESS, AND 
MISCELLANEOUS LAWS 

Subtitle A-Simplified acquisition threshold 
Part !-Establishment of Threshold 

Sec. 4001 would amend the OFPP Act to es
tablish a new 'simplified acquisition thresh
old' of $100,000, as recommended by the Sec
tion 800 panel. This provision would continue 
data collection requirements on contracts 
between $25,000 and $100,000 for a period of 
two years after the new threshold goes into 
effect. 

Part II-Simplification of Procedures 
Sec. 4011 would add a new section 29 to the 

OFPP Act, authorizing the use of simplified 
procedures for acquisitions under the sim
plified acquisition threshold, as rec
ommended by the Section 800 panel. 

Sec. 4012 would reserve all contracts under 
the simplified threshold for small business, 
and specifically authorize continued set
asides of such contracts for minority small 
business, as recommended by the Section 800 
panel. 

Sec. 4013 would amend section 18 of the 
OFPP Act and section 8(e) of the Small Busi-

ness Act to continue the requirement that a 
notice of any procurement over $25,000 be 
published in the Commerce Business Daily 15 
days prior to the issuance of a solicitation. 
After the issuance of this notice, the agency 
would be free to pursue any procedures de
scribed in the notice; the requirement to 
allow the 30 days for the submissions of bids 
and proposals would apply only to contracts 
in excess of the simplified acquisition 
threshold. 
Part III-Inapplicability of Laws to Acquisi

tions not in Excess of Simplified Acquisi
tion Threshold 

Subpart A-Generally 
Sec. 4021 would add a new section 30 to the 

OFPP Act, authorizing the Federal Acquisi
tion Regulation to waive the applicability of 
future-enacted procurement laws on a class 
basis for contracts below the simplified ac
quisition threshold, unless the provision ex
pressly prohibits such a waiver. 

Subpart B-Armed services acquisitions 
Sec. 4031 would exempt procurements 

below the simplified acquisition threshold 
from contingent fees certifications, as rec
ommended by the Section 800 panel. 

Sec. 4032 would exempt procurements 
below the simplified acquisition threshold 
from the prohibitions on limiting sub
contractor direct sales to the United States, 
as recommended by the Section 800 panel. 

Sec. 4033 would exempt procurements 
below the simplified acquisition threshold 
from the audit requirements in 10 USC 2313, 
as recommended by the Section 800 panel. 

Sec. 4034 would exempt procurements 
below the simplified acquisition threshold 
from the requirements to identify suppliers 
and sources of supplies. 

Section 4034 would exempt procurements 
below the simplified acquisition threshold 
from the requirements to identify suspended 
or debarred subcontractors. The Section 800 
panel recommended exempting such procure
ments from suspension and debarment provi
sions generally. 

Sec. 4036 would exempt procurements 
below the simplified acquisition threshold 
from the preference of U.S. flag vessels, as 
recommended by the Section 800 p~nel. 

Subpart C-Civilian agency acquisitions 
Sec. 4041 would exempt civilian agency 

procurements below the simplified acquisi
tion threshold from contingent fees certifi
cations, in the same manner as section 4031. 

Sec. 4042 would exempt civilian· agency 
procurements below the simplified acquisi
tion threshold from the prohibition on limit
ing subcontractor direct sales to the United 
States, in the same manner as section 4032. 

Sec. 4043 would exempt civilian agency 
procurements below the simplified acquisi
tion threshold from audit requirements, in 
the same manner as section 4033. 

Subpart D-Acquistions Generally 
Sec. 4051 would make a technical change to 

the Byrd Amendments, substituting "sim
plified acquisition threshold" for "$100,000", 
as recommended by the Section 800 panel. 

Sec. 4052 would exempt procurements 
below the simplified acquisition threshold 
from the procedural requirements of the 
Anti-Kickback Act. The Section 800 panel 
recommended exempting such procurements 
from the anti-kickback laws generally. 

Sec. 4053 would exempt procurements 
below the simplified acquisition threshold 
from the Miller Act, as recommended by the 
Section 800 panel. 

Sec. 4054 would exempt procurements 
below the simplified acquisition threshold 

from the Contract Work Hours and Safety 
Standards Act, as recommended by the Sec
tion 800 panel. 

Sec. 4055 would exempt procurements 
below the simplified acquisition threshold 
from the Drug-Free Workplace Act of 1988, as 
recommended by the Section 800 panel. 

Sec. 4056 would exempt procurements 
below the simplified acquisition threshold 
from the requirement to ship on American
Flag commercial vessels, as recommended by 
the Section 800 panel. 

Sec. 4057 would make technical changes to 
the Procurement Integrity Act, substituting 
"simplified acquisition threshold" for 
"$100,000", and making conforming changes. 

Part IV-Conforming Amendments 
Sec. 4071 would make a conforming amend

ments substituting "simplified acquisition 
threshold" for "small purchase threshold" in 
Title 10 provisions, as recommend by the 
Section 800 panel. The changes in this Part 
will ensure that agencies. have the intended 
flexibility to utilize streamlined procedures 
for acquisitions under the new threshold. 

Sec. 4072 would make a conforming amend
ments substituting "simplified acquisition 
threshold" for "small purchase threshold" in 
Title 41 provisions, in the same manner as 
section 4071. 

Sec. 4073 would make conforming amend
ments substituting "simplified acquisition 
threshold" for "small purchase threshold" in 
the OFPP Act, as recommended by the Sec
tion 800 panel. 

Sec. 4074 would make conforming amend
ments substituting "simplified acquisition 
threshold" for "small purchase threshold" in 
the Small Business Act, as recommended by 
the Section 800 panel. 

Part V-Revision of Regulations 
Sec. 4081(a) would require the FAR Council 

to review the Federal Acquisition Regulation 
to identify and amend, as appropriate, regu
lations that are applicable below the new 
simplified acquisition threshold. 

Sec. 4081(b) would require agency heads to 
review supplemental regulations, policies, 
and procedures to identify and amend, asap
propriate, regulations that are applicab.le 
below the new simplified acquisition thresh
old. 

Subtitle B-Socioeconomic and small business 
laws 

Sec. 4101 is a conforming change to section 
4102(c), which would repeal the Walsh-Healey 
Act. 

Sec. 4102(a) would repeal Section 306 of the 
Trade Agreements Act of 1979, an obsolete 
provision requiring a completed report on 
labor surplus areas, as recommended by the 
Section 800 panel. 

Sec. 4102(b) would repeal the Walsh-Healey 
Act, as recommended by the Section 800 
panel (except for the purpose of authorizing 
the Secretary ·of Labor to define the terms 
"regular dealer" and "manufacturer", be
cause the definitions authorized under the 
Walsh-Healey Act have been adopted by a 
number of other statutes). A conforming 
amendment would be made to Section 2304(h) 
of title 10. 

Sec. 4102(c) is a conforming change to sec
tion 4102(c), which would repeal the Walsh
Healey Act. 

Sec. 4102(d) would exempt procurements 
below the simplified acquisition threshold 
from the prohibition on use of convict labor 
and prison goods, as recommended by the 
Section 800 panel. 

Sec. 4103 would amend section 8(a) of the 
Small Business Act to authorize agencies to 
contract directly with an 8(a) contractor, 
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rather than indirectly through the Small 
Business Administration, unless the contrac
tor objects. This change was recommended 
by the Section 800 panel. 

Subtitle C-Miscellaneous armed services 
acquisition laws 

Sec. 4151 would repeal several obsolete laws 
relating to procurement of naval aircraft, in
cluding one provision addressing the acquisi
tion of lighter-than-air aircraft, as rec
ommended by the Section 800 panel. 

Sec. 4152 would codify a provision from the 
FY 1991 DOD Appropriations Act, which pro
hibits the use of appropriated funds to pre
pare materials, rept>rts, lists, or analyses on 
the economic effect of acquisition programs 
in specific states or congressional districts, 
as recommended by the Section 800 panel. 

Recommendations not adopted . 
Title IV would not adopt recommendations 

of the Section 800 panel to apply the sim
plified acquisition threshold to the Buy 
American Act and U.S. source restrictions 
codified in 10 USC 2507 and to repeal provi
sions related to the small business Certifi
cate of Competency program. 

TITLE V-INTELLECTUAL PROPERTY 

Subtitle A-Technology transfer 
Sec. 5001 would amend section 15 of the 

Stevenson-Wydler Technology Innovation 
Act to cover rights in computer programs in 
the same manner as patents and copyrights, 
as recommended by the Section 800 panel. 

Sec. 5002 would amend section 12 of the 
Stevenson-Wydler Technology Innovation 
Act to clarify the treatment of employees of 
government-owned, contractor-operated lab
oratories, as recommended by the Section 
800 panel. 

Sec. 5003 would amend section 14 of the 
Stevenson-Wydler Technology Innovation 
Act to clarify the treatment of copyrighted 
works, as recommended by the Section 800 
panel. 

Sec. 5004 would amend 17 USC 105 to con
form to the change made by section 5003 with 
respect to the treatment of copyrighted 
works, as recommended by the Section 800 
panel. 
Subtitle B-Government use of private patents, 

copyrights and trade secrets 
Sec. 5011 would require the issuance of reg

ulations regarding the circumstances under 
which a contracting officer should withhold 
authorization or consent for a contractor to 
violate private patents in the performance of 
a government contract, as recommended by 
the Section 800 panel. Under this provision, 
no injunction could be issued for a violation 
of patent that occurs in the performance of 
a government contract. 

Sec. 5012 would make several minor tech
nical changes to provisions regarding DOD 
acquisition of intellectual property rights, as 
recommended by the Section 800 panel. 

Recommendations not adopted 
Title V would not adopt recommendations 

of the Section 800 panel to revise the stat
utes governing rights in technical data and 
to address the imposition of secrecy orders. 
The technical data revisions would be pre
mature in light of the ongoing review of a 
separate DOD-industry panel, known as the 
"Section 807 panel". The secrecy order revi
sions would be premature because the han
dling of classified information is currently 
being reviewed by the executive branch. 

TITLE VI-STANDARDS OF CONDUCT 

Subtitle A-Ethics provisions 
Sec. 6001 would amend the Procurement In

tegrity section of the OFPP Act to stream-
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line the recusal provision; consolidate the 
revolving door ban with similar provisions 
applicable only to the Department of De
fense; harmonize the gratuities provision 
with government-wide ethics provisions; re
vise certification provisions to eliminate un
necessary administrative burdens; and clar
ify several other provisions. An identical 
provision was passed by the Senate as an 
amendment to the DOD Authorization bill in 
1991, but was never enacted into law. 

Sec. 6002 would amend the criminal con
flict of interest provision in 18 USC 208 to ex
pressly cover persons who aid or abet. viola
tions. An identical provision was passed by 
the Senate as part of the 1991 Senate amend
ment. 

Sec. 6003 would repeal several superseded 
and obsolete procurement ethics laws. These 
include-

The post-employment and revolving door 
provisions in sections 2397, 2397a, 2397b, and 
2397c, of title 10; section 281 of title 18, sec
tion 801 of title 37; and Part A of Title VI of 
the Department of Energy Organization Act. 
Each of these provisions would be superceded 
by the amended Procurement Integrity pro
vision and would have been repealed by the 
1991 Senate amendment. All except for the 
provisions of the DOE Organization Act were 
recommended for repeal by the Section 800 
panel. . 

The DOD contractor gratuities provision in 
section 2207 of title 10 which has already 
been superceded by the enactment of the pro
curement Integrity law. 

The prohibition on doing business with 
persons convicted of defense-contract related 
felonies in section 2408 of title 10, which is 
unnecessary in light of existing suspension 
and debarment provisions. 

Sec. 6004 addressed the implementation of 
the changes in this Subtitle. Similar provi
sions were included in the 1991 Senate 
amendment. 

Subtitle B-Additional amendments 
Sec. 6051 would add a new section 23 to the 

OFPP Act, which would prohibit the use of 
consultants to conduct evaluations or analy
ses of any aspect of a proposal if qualified 
federal employees are available to do the job. 
A similar provision was included in S. 554 
earlier this year. 

Sec. 6052 would repeal a section 17 of the 
OFPP Act, calling for a study and report 
that have already been issued. 

Sec. 6053 would amend section 22(a) of the 
OFPP Act to clarify that 60 days notice 
should be provided for significant changes to 
acquisition regulations unless there are com
pelling circumstances for an earlier effective 
date. 

Recommendations not adopted 
Title VI would not adopt recommendations 

of the section 800 panel to substantially 
amend the False Claims Act, repeal the Pro
curement Integrity provision, repeal the 
Byrd Amendment, and repeal the whistle
blower protection provision codified at 10 
usc 2409. 

Substantial amendments to the False 
Claims Act are currently being considered by 
the Judiciary Committee, which has juris
diction over that Act. A recommendation to 
repeal the Procurement Integrity provision 
was considered by the Senate in 1991; the 
Senate decided that the amendments in
cluded in this bill were more appropriated. 
Amendments to the Byrd Amendment have 
already passed the Senate as a part of the 
Lobbying Disclosure Act of 1993, and are 
more appropriately considered as a part of 
that broader lobbying bill. Section 2409a was 

enacted as a test program; because the test 
period has not yet expired, it is premature to 
repeal the provision. 

TITLE VII-DEFENSE TRADE AND COOPERATION 

Sec. 7001 would repeal obsolete and redun
dant provisions in the Buy American Act, as 
recommended by the Section 800 panel. 

Sec. 7002 would amend 10 USC 2531 to re
place the term "Memorandums of Under
standing" with the broader term "Inter
national Cooperative Agreements" and to ex
pand the authorized scope of such agree
ments to cover logistics support, as rec
ommended by the Section 800 panel. 

Sec. 7003 would provide added flexibility 
for acquisition, cross-servicing agreements, 
and standardization under joint and multi
lateral defense agreements, as recommended 
by the Section 800 panel. 

Recommendations not adopted 
Title VII would not adopt recommenda

tions of the Section 800 panel to replace the 
"domestic components" test in the Buy 
American Act with a "substantial trans
formation" test; repeal domestic source re
strictions for jewel bearings, night vision de
vices, PAN carbon fibers, and other items; 
revise the statement of defense trade policy 
in 10 USC 2533; repeal the prohibition on pur
chases from terrorist states; and exempt 
NATO purchases and purchases under coop
erative agreements from the procurement 
laws. 

TITLE VIII-COMMERCIAL ITEMS 

Sec. 8001 would amend the OFPP Act to 
add new definitions of "commercial item", 
''nondevelopmental item'', ''component'', 
and "commercial component". Similar defi
nitions of commercial and nondevelopmental 
items were recommended by the Section 800 
panel, and were included in S. 260 and H.R. 
3161 in the last Congress. 

Sec. 8002 would add a new section 31 to the 
OFPP Act to create a preference for the ac
quisition of commercial items and other 
nondevelopmental items. Similar provisions 
were recommended by the Section 800 panel, 
and were included in S. 260 and H.R. 3161 in 
the last Congress. 

Sec. 8003 would add a new section 32 to the 
OFPP Act to require the issuance of uniform 
contract clauses for commercial item con
tracts. This provision would also address 
market acceptance; the use of firm, fixed 
price contracts for commercial items; and 
reliance on existing quality assurance sys
tems for commercial items. Similar provi
sions were recommended by the Section 800 
panel, and were included in S. 260 and H.R. 
3161 in the last Congress. 

Sec. 8004 would authorize the applicability 
of future enacted procurement statutes to 
contracts and/or subcontracts for the acqui
sition of commercial items to be waived on a 
class basis, through the Federal Acquisition 
Regulation. 

Sec. 8005 would exempt commercial items 
procurement from the requirement to iden
tify suppliers and sources of supplies; the 
prohibition on contingent fees; the require
ment to identify suspended or debarred sub
contractors; the preference for U.S. flag ves
sels; so-called "Fly American" requirements; 
the procedural requirements of the Anti
Kickback Act; the Federal Water Pollution 
Control Act; the Clean Air Act; the Contract 
Work Hours and Safety Standards Act; the 
certification requirements of the Procure
ment Integrity provision; and the Drug-Free 
Workplace Act. This section would also re
strict the applicability to commercial item 
contracts of the statutory prohibition on 
limiting subcontractor direct sales to the 
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government. Similar exemptions were rec
ommended by the Section 800 panel. 

Sec. 8006 would authorize greater flexibil
ity in setting deadlines for the submission of 
offers in contracts for the purchase of com
mercial items. 

Sec. 8007 would amend the OFPP Act to ex
pand the responsibilities of OFPP's commer
cial items advocate and to give agency com
petition advocates the added responsibility 
of promoting the acquisition of commercial 
items and other nondevelopmental items. 
Similar provisions were included in S. 260 
and H.R. 3161 in the last Congress. 

Sec. 8008 would identify certain provisions 
that are not intended to be affected or modi
fied by this Title. Similar language was in
cluded in H.R. 3161 in the last Congress. 

Sec. 8009 would require a Comptroller Gen
eral review of federal government use of 
market research. A similar provision was in
cluded in S. 260 and H.R. 3161 in the last Con
gress. 

Recommendations not adopted 
Title VIII would not adopt recommenda

tions of the Section 800 panel to include 
items that are made to government speci
fications in the definition of commercial 
items and to provide all NDI's the same con
tractual treatment provided for commercial 
items. It would not exempt commercial 
items from the Buy American Act and do
mestic source restrictions; special provisions 
regarding disabled Vietnam veterans and the 
handicapped; or the requirement for small 
business subcontracting plans. 

TITLE IX-EFFECTIVE DATE 
This Title would provide that the amend

ments made by this Act are effective upon 
enactment, except as otherwise provided. 

SUMMARY-FEDERAL ACQUISITION 
STREAMLINING ACT OF 1993 

SIMPLIFIED ACQUISITION THRESHOLD 
Raises small purchase threshold from 

$25,000 to $100,000, as recommended by the 
Section 800 Panel and NPR. 

Maintains current requirement that notice 
of procurements over $25,000 be published in 
Commerce Business Daily. Once notice is is
sued, streamlined procedures in notice can 
kick in. 

Leaves open the options available to the 
Administration for the development of an 
EDI system, as proposed by the NPR. 

Reserves con tracts under threshold for 
small business; authorizes continued set
asides of such contracts for minority small 
business, as recommended by the Section 800 
panel. 

Exempts procurements below threshold 
from statutory restrictions (which generally 
were recommended by the NPR and the Sec
tion 800 Panel) such as the: contingent fees 
certification; contract audit requirements; 
procedural requirements of Anti-Kickback 
Act; Miller Act; Contract Work Hours and 
Safety Standards Act; Drug-Free Work Place 
Act of 1988; prohibition on limiting sub
contractor direct sales to the United States; 
requirement to identify suspended or 
debarred subcontractors; the prohibition on 
the use of convict labor and prison goods; 
preference for transportation on U.S.-flag 
vessels; and identification of suppliers and 
sources. 

COMMERCIAL ITEMS 
Encourages use of commercial and other 

nondevelopmental items (NDI), as rec
ommended by the Section 800 Panel and 
NPR. 

Defines Commercial and NDis similar to S. 
260 last year, and the Section 800 Panel, and 
establishes preference for them. 

Exempts purchases of such items-which 
generally was recommended by the NPR and 
the Section 800 Panel-from the: procedural 
requirements of Anti-Kickback Act; Drug
Free Work Place Act of 1988; requirement to 
identify suspended and debarred subcontrac
tors; requirement to identify suppliers and 
sources of supplies; preference for transpor
tation on U.S.-flag vessels; Fly American 
Provisions; prohibition on limiting sub
contractor direct sales to the United States; 
contingent fees certification; procurement 
integrity certification; Contract Work Hours 
and Safety Standards Act; Federal Water 
Pollution Control Act certifications; and 
Clean Air Act certifications. 

Amends the Truth in Negotiations Act to 
create a new commercial items exception, 
similar to the recommendation of the Sec
tion 800 Panel. 

COMPETITION IN CONTRACTING 
Amends CICA to require solicitations con

tain evaluation factors and subfactors and 
their relative weights, similar to the rec
ommendation of the NPR. 

Authorizes task order and delivery order 
contracts subject to time and dollar limita
tions and a specific competition require
ment, in accordance with a similar rec
ommendation by the Section 800 Panel. 

BID PROTESTS 
Consolidates judicial jurisdiction over bid 

protests in the Claims Court, as rec
ommended by the Section 800 Panel. 

Establishes new, accelerated schedule for 
notice of contract award, and a new contrac
tor debriefing procedure, as recommended by 
the Section 800 Panel. 

Authorizes the payment of consultant and 
expert witness fees (in addition to attorney's 
fees) in protests to the GAO and the GSA 
Board of Contract Appeals (GSBCA) , as rec
ommended by the Section 800 Panel. Limits 
all such fees to the levels established in the 
Equal Access to Justice Act. 

Authorizes GSBCA to dismiss a protest 
that is frivolous or brought in bad faith and 
allows the GSBCA to invoke sanctions where 
a person brings a frivolous or bad faith pro
test, or willfully abuses the board's process, 
as recommended by the Section 800 Panel 
and the NPR. 

Makes procedural changes including: Pro
viding for public disclosure of any settle
ment agreement that involves a direct or in
direct expenditure of appropriated funds. 

Amends GAO's authority to provide that it 
may recommend payment of attorney's fees 
in bid protest cases, rather than directing 
agencies to pay such fees. 

PROCUREMENT ETHICS 
Amends procurement integrity law (in the 

spirit of the NPR) along lines of Senate 
passed amendment to 1991 DOD Authoriza
tion bill to: streamline the recusal provi
sions; consolidate DOD and civilian revolv
ing door provisions; and revises certification 
provisions. 

Repeals: Post-employment revqlving door 
provisions in Title 10; DOD contractor gratu
ity provision; prohibition on doing business 
with people convicted of DOD contract-relat
ed felonies (unnecessary given suspension/de-
barment). ·-

Prohibits use of consultants to conduct 
proposal analyses where qualified federal 
employees are available. 

ESTABLISHING A UNIFORM PROCUREMENT 
SYSTEM 

Codifies TINA for civilian agencies and es
tablishes $500,000 cost and pricing data 
threshold government-wide in accord with 

similar recommendations made by NPR and 
the Section 800 Panel. 

Establishes statutory contract cost prin
ciples for civilian agencies similar to those 
which exist for DOD. Threshold for applica
tion of these principles is $500,000. 

Repeals Walsh-Healy ;\.ct with respect to 
minimum wage requirements (covered in 
other law), as recommended by the Section 
800 Panel. · 

Authorizes agencies to contract directly 
with 8(a) contractors, as recommended by 
the Section 800 Panel. 

Repeals and consolidate obsolete and re
dundant DOD laws, as recommended by the 
Section 800 Panel. 

THE FEDERAL ACQUISITION ACT OF 1993-
SUMMARY OF MAJOR ISSUES 

I. COMMERCIAL ITEMS 
Title VIII of the bill would encourage the 

use · of commercial and other non-devel
opmental items and make it substantially 
easier for federal agencies throughout the 
government to purchase such items. The pur
chase of proven products such as commercial 
and nondevelopmental items can eliminate 
the need for research and development, mini
mize acquisition leadtime, and reduce the 
need for detailed design specifications or ex
pensive product testing. 

Sections 8001 and 8002 contain definitions 
of commercial and nondevelopmental items, 
and would establish a preference for such 
items. Section 8003 would require the issu
ance of uniform contract clauses for com
mercial item contracts and require the issu
ance of regulations to make it easier to buy 
such products. Similar provisions were rec
ommended by the Vice President's National 
Performance Review and Section 800 panel, 
and were included in S. 260 and H.R. 3161 in 
the last Congress. 

Sections 8004 and 8005 would reduce impedi
ments to the purchase of commercial items 
by exempting such purchases from a series of 
statutes that are unique to government pur
chases, and have no counterpart in the com
mercial sector. Section 8004 would authorize 
the Federal Acquisition Regulatory Council 
to waive the applicability of future statutes 
to commercial item procurements, unless 
such a waiver is expressly prohibited by the 
statute. Section 8005 would create express 
commercial item exemptions from the re
quirement to identify suppliers and sources 
of supplies; the requirement to identify sus
pended or debarred subcontractors; the pref
erence for transportation on U.S. flag ves
sels; so-called "Fly American" requirements; 
the procedural requirements of the Anti
Kickback Act; the Drug-Free Workplace Act; 
the Contract Work Hours Safety Standards 
Act; the Clean Air Act, the Federal Water 
Pollution Control Act; contingent fees cer
tifications; and Procurement Integrity cer
tifications. Similar exemptions were rec
ommended by the Vice President's National 
Performance Review and the Section 800 
panel. 

Other provisions, in Sections 1204 and 1251 
of the bill, would amend the Truth in Nego
tiations Act for DOD and civilian agencies to 
create a new commercial items exception. 
This new exception would be available where 
competition is not feasible and the contract
ing officer determines that price data are 
adequate to determine price reasonableness. 
This approach would relieve commercial con
tractors from their number one complaint
the burden of collecting cost data for the 
government. The Section 800 panel rec
ommended a similar exemption. 

II. SIMPLIFIED ACQUISITION THRESHOLD 
Title IV of the bill would raise the small 

purchase threshold from $25,000 to $100,000 
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and relabel it the "simplified acquisition 
threshold" , as recommended by the Vice 
President's National Performance Review 
and the Section 800 panel. Of federal agency 
contract actions over $25,000, roughly 60% 
are under $100,000---but these purchases ac
count for only 5% of the contract dollars. 
The new simplified acquisition threshold 
should substantially simplify the process of 
making small purchases and reduce the 
amount of manpower needed for such pur
chases, resulting in substantial savings for 
the government. 

Section 4001 of the bill would establish the 
new simplified acquisition threshold of 
$100,000. Sections 4011 and 4013 would author
ize the use of simplified procedures for acqui
sitions under the new threshold. The bill 
would continue the requirement that a no
tice of any procurement over $25,000 be pub
lished in the Commerce Business Daily 15 
days prior to the issuance of a solicitation. 
After the issuance of this notice, however, 
simplified acquisition procedures could be 
used-for example, by shortening the period 
for the submission of bids and proposals. 

The procedural changes made in these sec
tions would be enhanced by the establish
ment of an effective electronic data inter
change (ED!) system to provide access to in
formation on contracting opportunities. The 
Vice President's National Performance Re
view has committed the executive branch to 
establish such a system in the next year. 

Sec. 4012 would reserve all contracts under 
the $100,000 simplified acquisition threshold 
for small business, and specifically authorize 
continued set-asides of such contracts for 
minority small business, as recommended by 
the Section 800 panel. At present. only con
tracts under the $25,000 small purchase 
threshold are reserved for small business. 

Title IV would also raise the threshold on 
a number of other procurement-related pro
visions to $100,000, as recommended by the 
Vice President's National Performance Re
view and the Section 800 panel. Section 4021 
would authorize the Federal Acquisition 
Regulatory Council to waive the applicabil
ity of future statutes to contracts below the 
simplified acquisition threshold, unless such 
a waiver is expressly prohibited by the stat
ute. Sec. 4081 would require a review of fed
eral procurement regulations to identify and 
amend regulations that apply below the new 
$100,000 tilreshold. 

Sections 4031 through 4060 would exempt 
procurements below the simplified acquisi
tion threshold from contingent fees certifi
cations; the requirement to identify suppli
ers and sources; the prohibition on limiting 
subcontractor direct sales to the United 
States; contract audit requirements; the re
quirement to identify suspended or debarred 
subcontractors; the preference for U.S. flag 
vessels; the procedural requirements of the 
Anti-Kickback Act; the Miller Act; the Con
tract Work Hours and Safety Standards Act; 
the Drug-Free Workplace Act of 1988; and the 
prohibition on use of convict labor and pris
on goods. 

III. BID PROTESTS 

Title I of the bill would make a number of 
changes to provisions regarding bid protests 
to the Comptroller General, the General 
Services Board of Contract Appeals (GSBCA) 
and in the federal courts. Bid protests are 
used by contractors to challenge contracting 
decisions that they believe violate law or 
regulation. Such protests serve not only to 
safeguard the rights of individual contrac
tors, but also to ensure the integrity of the 
contracting system. When the protest proc
ess becomes too judicialized, however, it 

may impede the contracting process and 
make agency officials less willing to try in
novative approaches to get the job done. 

Sections 1013, 1014, 1063, 1064, 1402 would es
tablish a new. accelerated schedule for no
tice of contract award, contractor 
debriefings, and bid protests. Under these 
provisions, agencies would be required to no
tify unsuccessful offerors of award decisions 
within 3 days of contract award, and to pro
vide debriefings if requested within 7 days 
after contract award. Contractors could 
begin performance in the first 10 days after 
contract award, upon authorization by the 
contracting officer. Contracting officers 
would be empowered to withhold such au
thorization in cases where a bid protest is 
likely and immediate performance is not in 
the best interest of the United States. 

By requiring contractor debriefings (as rec
ommended by the section 800 panel and pro
vided by S. 1958, H.R. 3161, and S. 555), these 
provisions should reduce the number of 
unmeritorious protests-because many con
tractors now file protests simply to get in
formation about why they were not success
ful. By authorizing contracting officers to 
withhold authorization to begin perform
ance, they should help agencies avoid added 
costs which occur when contractors unneces
sarily start, stop, and restart contract per
formance. 

Sections 1403 aPd 1435 would authorize the 
payment of consultant and expert witness 
fees (in addition to attorneys' fees) in pro
tests to the GAO and the GSBCA, as rec
ommended by the Section 800 panel. These 
provisions would also limit all such fees to 
the levels established in the Equal Access to 
Justice Act for attorneys fees against the 
United States generally. At present, there is 
no statutory limit on attorneys' fees in bid 
protest actions, and federal agencies may be 
required to reimburse any reasonable fees in
curred by a successful protestor. 

Section 1403 would also amend the provi
sions applicable to bid protests to the GAO 
to provide that the Comptroller General may 
recommend the payment of attorneys fees in 
bid protest cases, rather than directing agen
cies to pay such fees. This provision (which 
parallels language included in H.R. 3161 in 
the last Congress and S. 556 in this Congress) 
would address questions that have been 
raised about the constitutionality of existing 
law. 

Sections 1434 and 1438 would address frivo
lous or bad faith protests to the GSBCA, as 
recommended by the Section 800 panel. Sec
tion 1434 would authorize the GSBCA to dis
miss a protest that is frivolous, brought in 
bad faith, or does not state on its face a valid 
basis for protest. Sec. 1438 would authorize 
the GSBCA to invoke sanctions (including 
the payment of costs) where a person brings 
a frivolous or bad faith protest, or willfully 
abuses the board's process. Dismissal, but 
not sanctions, would be available for frivo
lous protests at GAO, because GAO protests 
are less formal and are frequently brought 
on a pro se basis. 

Title I would also adopt a number of provi
sions from S. 555, to clarify GSBCA protest 
jurisdiction and procedures. Section 1431 
would clarify the GAO's authority to revoke 
a delegation of authority after the award of 
a contract, where there is a finding of a vio
lation of law or regulation in connection 
with the contract award. Section 1432 would 
clarify the GSBCA's authority to review con
tracting decisions that are alleged to have 
violated a statute, regulation, or the condi
tions of any delegation of procurement au
thority. Section 1436 would provide for the 

public disclosure of any settlement agree
ment that provides for the dismissal of a pro
test and involves a direct or indirect expend
iture of appropriated funds . Section 1439 
would clarify that the scope of GSBCA 's pro
test jurisdiction. 

This Title would also consolidate judicial 
jurisdiction over bid protests in the court of 
claims. as recommended by the Section 800 
panel. 

IV . PROCUREMENT ETHICS 

Title VI of the bill would substantially 
streamline the procurement ethics laws, as 
recommended by the Vice President's Na
tional Performance Review and the Section 
800 panel. Over the last decade, Congress has 
enacted a series of new procurement ethics 
provisions. Although each of these provi
sions, standing alone. addresses a specific 
ethics problem, the cumulative impact has 
been a complex patchwork of overlapping 
and sometimes redundant requirements. 

In 1989, the President's Task Force on Eth
ics recommended the repeal of all procure
ment specific ethics laws except for a narrow 
provision on the disclosure of inside informa
tion. The Senate examined this proposal and 
decided instead to streamline and consoli
date the procurement ethics laws, while re
taining needed safeguards. Title VI mirrors 
the provisions adopted by the Senate as an 
amendment to the DOD Authorization bill in 
1991. 

Section 6001 would amend the Procurement 
Integrity section of the OFPP Act to stream
line the recusal provision; consolidate the 
revolving door ban with similar provisions 
applicable only to the Department of De
fense; harmonize the gratuities provision 
with government-wide ethics provisions; re
vise certification provisions to eliminate un
necessary administrative burdens; and clar
ify several other provisions. Section 6002 
would amend the criminal conflict of inter
est provision in 18 USC 208 to expressly cover 
persons who aid or abet violations. 

Section 6003 would repeal several super
seded, obsolete, or redundant procurement 
ethics laws, including sections 2207, 2397, 
2397a, 2397b, 2397c, and 2408 of title 10; section 
281 of title 18, section 801 of title 37; and Part 
A of title VI of the Department of Energy 
Organization Act. Each of these provisions 
would have been repealed by the 1991 Senate 
amendment, was recommended for repeal by 
the Section 800 panel, or both. 

V. ESTABLISHING A UNIFORM PROCUREMENT 
SYSTEM 

The bill would make a number of changes 
to the procurement code to ensure the uni
form treatment of DOD and civilian agency 
procurements, as recommended by the Vice 
President's National Performance Review. 

Section 1251 of the bill would amend the 
Federal Property Act to codify the defini
tions and requirements of the Truth in Nego
tiations Act (TINA) for civilian agencies. 
TINA is the statute which requires contrac
tors in sole-source procurements to provide 
the government with "cost or pricing" data 
to support the validity of their prices. A 
similar codification was added to Title 10 in 
1986, but applied only to the Department of 
Defense. 

Section 2151 would amend the Federal 
Property Act to establish contract cost prin
ciples for civilian agencies identical to those 
already in effect for DOD. Contract cost 
principles provide that certain types of 
costs-such as the entertainment costs, lob
bying expenses, advertising costs, and so
called " golden parachute" payments-should 
not be paid by the taxpayers and are not "al
lowable" on federal contracts. The new pro
vision would also establish cost certification 
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procedures and penalties identical to those 
that have long been applicable in DOD pro
curements. The Section 800 panel rec
ommended repeal of the statutory contract 
cost principles. This provision would retain 
these provisions, and ensure uniform treat
ment of DOD and civilian agency contracts. 

Section 2501 would repeal 10 USC 2410, 
which establishes DOD-unique requirements 
for the certification of contract claims. The 
Contract Disputes Act of 1978 establishes 
government-wide requirements for the cer
tification of claims. Under the bill, these re
quirements would remain in effect and would 
be amended to clarify that they govern all 
claims, including those at DOD. 

In addition, Section 2002 would repeal 10 
USC 2355, which creates unique vouchering 
requirements for DOD, as recommended by 
the Section 800 panel. The Office of Federal 
Procurement Policy would be expected to re
view existing vouchering systems and de
velop a standard, government-wide 
vouchering procedure. 

VI. OTHER RECOMMENDATIONS ADOPTED 

The bill would also adopt several dozen 
other recommendations of the Section 800 
panel to streamline and improve the acquisi
tion laws. For example, the following provi
sions would adopt recommendations of the 
Section 800 panel : 

Sections 1003 and 1053 would allow an agen
cy flexibility to designate higher-ranking of
ficials to approve the use of non-competitive 
procedures; 

Sections 1005 and 1055 of the bill would ex
pressly authorize the use of umbrella con
tracts, as recommended by the Section 800 
panel, but subject to time and dollar limita
tions and specific competition requirements; 

Sections 1201 and 1251 would raise the 
threshold for cost or pricing data to $500,000 
on a permanent basis for DOD and civilian 
agencies; 

Section 1303 would give DOD broader dis
cretion over acquisition planning in R&D 
contracts; 

Sections 2001 and 2051 would consolidate 
contract financing provisions for DOD and 
civilian agencies, respectively; 

Sections 2101 and 2151 would raise the 
threshold for the contract cost principles to 
$500,000; 

Section 2102 would repeal a provision pro
viding for standby profit controls for use 
during national emergencies (which hasn't 
been used for more than 30 years); 

Section 2191 would repeal a provision re
quiring contractor employees to travel at 
government airfares (because government 
agreements with air carriers do not cover 
travel by contractor employees); 

Sections 2201 and 2251 would provide con
solidated audit provisions for DOD and civil
ian agencies, respectively; 

Section 2401 would repeal a requirement 
for special qualification of spare parts con
tractors; 

Section 2551 would amend the Little Tuck
er Act to clarify jurisdiction over contract 
disputes; 

Section 2552 would amend the Contract 
Disputes Act to clarify the periods for filing 
claims and raise thresholds for certifi
cations; 

Section 3001 would streamline require
ments for independent cost estimates and 
manpower estimates; 

Section 3002 would streamline require
ments for program baseline descriptions and 
deviation reporting; 

Section 3003 would repeal the requirement 
for Defense Enterprise Programs; 

Section 3004 would repeal the requirement 
for competitive prototyping in major pro
grams; 

Section 3005 would repeal the requirement 
for dual-sourcing in major programs; 

Sections 3011 through 3014 would consoli
date and simplify requirements for oper
ational testing and evaluation on major de
fense programs; 

Sections 3021 through 3084 would repeal 
and consolidate obsolete and redundant 
DOD-unique laws; 

Section 4102 would repeal the Wash-Healey 
Act, which no longer has any impact on pre
vailing minimum wage rates (with the excep
tion of certain definitional provisions); 

Section 4103 would authorize agencies to 
contract directly with an 8(a) contractor, 
rather than indirectly through the Small 
Business Administration, unless the contrac
tor objects; 

Sections 5001 through 5004 would amend 
the Stevenson-Wydler Technology Innova
tion Act to allow employees to gain rights in 
copyrights as well as patents; and 

Sections 7002 and 7003 would broaden DOD's 
authority to use international cooperative 
agreements and provide added flexibility for 
acquisition, cross-servicing, and standardiza
tion under joint and multilateral defense ar
rangements. 

VII. RECOMMENDATIONS NOT ADOPTED 

Finally , about a dozen recommendations of 
the Section 800 panel would not be adopted 
by the bill: 

The proposed revisions to the False Claims 
Act are not included in the bill , as these is
sues are currently under consideration by 
the Judiciary Committee. 

The proposed revisions to statutes govern
ing rights in technical data are not included 
in the bill, because these issues are currently 
under review by a separate DOD-industry 
panel , known as the " Section 807 panel". 

The proposed revisions to procedures for 
the imposition of secrecy orders are not in
cluded in the bill, because the handling of 
classified information is currently being re
viewed by the executive branch. 

The proposed revisions to statutes govern
ing contracting out by the Department of 
Defense are not included in the bill, because 
these statutes are currently under review by 
other subcommittees with jurisdiction over 
the issue. 

The contract cost principles would not be 
repealed as recommended, because this stat
ute constitutes an important statement of 
congressional policy, and the Section 800 
panel did not identify any substantive defi
ciency in the statute. 

Detailed reporting requirements for the ac
quisition of major weapons systems would 
not be repealed as recommended, because 
these reports have already been fully auto
mated, and provide Congress with useful in
formation. 

The contractor warranty provision would 
not be repealed because the report states 
that although the provision has been poorly 
implemented, it serves an important pur
pose. Improved implementation guidelines 
would be required by the bill. 

The bill would not increase the blanket 
delegation of procurement authority (in ADP 
procurements) for the Department of De
fense, because this action can be taken, if ap
propriate, without legislative action. 

The bill would not roll back conflict-of-in
terest provisions related to operational test 
and evaluation, because these provisions 
were recently enacted to address specific 
concerns about the integrity of product test
ing. 

The bill would not loosen restrictions on 
the use of the so-called "M Accounts" , as 
these limits were recently enacted to address 
specific abuses of DOD funds. 

Mr. LEVIN. Mr. President, I am 
pleased to introduce, with my col
leagues, Senators GLENN, NUNN, BINGA
MAN, BUMPERS, and LIEBERMAN, the 
Federal Acquisition Streamlining Act 
of 1993--the most significant procure
ment reform legislation to be consid
ered by the Senate since Senator 
COHEN and I introduced the Competi
tion in Contracting Act 10 years ago. 

This bill would implement the most 
important procurement recommenda
tions of both the Vice President's Na
tional Performance Review and the 
DOD-Industry panel on streamlining 
the acquisition laws-the so-called sec
tion 800 panel. More importantly, it 
could save billions ·of taxpayer dollars 
every year. 

As the Vice President's report on re
inventing government states, excessive 
regulation in the existing procurement 
system "adds costs without adding 
value; it impedes Government's access 
to state-of-the-art commercial tech
nology; and its complexity forces busi
nesses to alter standard procedures and 
raise prices when dealing with the gov
ernment.'' 

We must simplify procurement regu
lations and procedures and we must do 
it now. The bill we are introducing 
today would achieve this objective by 
eliminating obsolete and redundant 
laws, while streamlining and reforming 
others, to create a simpler and more ef
ficient procurement system. 

The Federal Acquisition Streamlin
ing Act is the product of many months 
of work. Starting in late January, the 
majority and minority staffs of the 
Senate Governmental Affairs, Armed 
Services, and Small Business Commit
tees have met on a weekly basis to re
view the acquisition laws on a line-by
line basis to determine where these 
laws could be streamlined, simplified, 
or reformed. The bill that we are intro
ducing today is the consensus . product 
of that review. 

Our review was based, in large part, 
on the work of the section 800 panel on 
acquisition reform, which delivered its 
report to the Congress in late January. 
This report is 8 volumes and 1,800 pages 
long; it contains hundreds of rec
ommendations and a review of every 
procurement-related statute the panel 
was able to identify. 

With the excE)ption of a few obsolete 
provisions, every one of these statutes 
serves some valid purpose. We have 
competition requirements to ensure 
that we obtain low prices, avoid favor
itism and conflict of interest, and pro
vide everybody with a fair chance to 
compete for Government contracts. We 
have audit requirements and cost prin
ciples to ensure that we get what we 
pay for under cost type contracts. We 
have socio-economic requirements to 
promote desirable social objectives like 
promoting small and minority busi
nesses. We have ethics requirements to 
ensure that our procurement officials 
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do not engage in employment discus
sions with contractors' with whom they 
are negotiating contracts or show fa
voritism by giving inside information 
to con tractors. 

However, when all these laws-and 
hundreds more requirements that are 
imposed by regulation-are added to
gether, the result is an almost impos
sibly complex and unwieldy system. 
There is much that we can do and 
should do to streamline this system 
and make it cheaper and easier for the 
Government to buy the products and 
services we need, without sacrificing 
the important objectives served by the 
procurement laws. 

Most importantly, this bill would 
make it easier for the Government to 
buy commercial products instead of re
quiring products to be designed to Gov
ernment-unique specifications. As I ex
plained when I first introduced com
mercial products legislation 5 years 
ago, it only makes sense that products 
that are already in use-known as non
developmental items or NDI's-are less 
expensive and easier to purchase than 
new, Government-unique items. The 
acquisition of NDI's can lower initial 
purchase costs by reducing or eliminat
ing the need for research and develop
ment. Acquisition leadtime can be re
duced since NDI's are readily available 
and can be produced on existing pro
duction lines. Because the product is 
already developed and has been shown 
to work, the need for detailed design 
specifications and extensive testing is 
also reduced. 

As the Vice President's report on re
inventing government states, "Our 
government buys such items as inte
grated circuits, pillows, and oil pans, 
designed to Government specifica
tions-even when there are equally 
good commercial products available." 
We can save a huge amount of money 
by taking advantage of these proven 
commercial products, instead of trying 
to reinvent the wheel at taxpayer ex
pense. 

For example, a 1991 study by the Lo
gistics Management Institute found 
that a single Navy command had been 
able to save: 

Five million dollars by substituting 
commercial standards for Government
unique specifications for thermal insu
lation materials; $3.7 million by pur
chasing general purpose automobiles 
with standard commercial paint, in
stead of requiring that all vehicles be 
painted medium Navy gray; $5 million 
by purchasing commercially available 
fire and rescue trucks instead of cus
tom designed vehicles; $1 million by 
buying commercially available genera
tors and floodlights, instead of spe
cially designed, DOD-unique flood
lights and generators. 

Earlier this year, the Defense Science 
Board task force on acquisition reform 
concluded that DOD alone could save 
more than $2 billion a year by using 

more commercial i terns and commer
cial specifications. 

I have been fighting for this goal for 
years-holding three subcommittee 
hearings, issuing two committee re
ports, authoring two successful amend
ments to DOD authorization bills, and 
introducing two bills to extend these 
reforms governmentwide. I am proud 
that title VIII of the bill-the commer
cial products title-incorporates all of 
the major elements, and much of the 
language, of the legislation that I have 
previously introduced-and which 
passed the Senate in two consecutive 
Congresses-to remove obstacles to 
Government purchases of commercial 
products and encourage Federal agen
cies to make greater use of products 
that have already been proven in the 
commercial marketplace. 

Like the commercial product bills I 
have introduced in the past, title VIII 
would: 

Establish new, governmentwide defi
nitions of commercial items and other 
off-the-shelf products; create a pref
erence for the acquisition of such 
i terns; require Federal agencies to use 
simplified procurement specifications 
to the maximum extent possible; re
quire agencies to conduct market re
search to determine whether their 
needs can be met by commercial and 
off-the-shelf products; require the use 
of uniform, simplified contracts for the 
purchase of commercial items; author
ize the use of market acceptance cri
teria in commercial procurements; en
courage the consideration of contrac
tors' past performance in decisions to 
award future contracts; permit com
mercial contractors to use existing 
quality assurance systems instead of 
extensive Government testing; and re
quire Federal agencies to take advan
tage of commercial warranties. 

In addition to these measures, the 
bill would take two other very signifi
cant steps-recommended by both the 
Vice President's National Performance 
Review and the section 800 panel-to 
simplify the acquisition of commercial 
products. 

First, the bill would modify the 
Truth in Negotiations Act to permit 
contracting officers to waive its appli
cability to the acquisition of commer
cial items in appropriate cases. This 
means that commercial companies 
would not be subject to the require
ment to produce extensive cost or pric
ing data to justify the prices they 
charge for their products. This data re
quirement creates an unneeded paper
work burden in cases where fair prices 
have already been reached through 
competition in the commercial mar
ketplace. 

Second, the bill would waive a series 
of Government-unique statutory re
quirements that have no parallel in the 
commercial marketplace. These re
quirements create an impediment to 
the purchase of commercial items, be-

cause they require commercial compa
nies to make extensive changes to 
their business operations if they choose 
to sell to the Government. We join 
with the Vice President in seeking to 
take this important step to streamline 
the acquisition system. 

Mr. President, this bill contains 
many other significant changes to the 
procurement system, which should en
able us to purchase goods and services 
more efficiently, at a lower overall 
cost to the taxpayer. For example, the 
bill would: 

Establish a new simplified acquisi
tion threshold of $100,000, as rec
ommended by the Vice President's Na
tional Performance Review and the 
section 800 panel; raise the threshold 
on a number of other procurement-re
lated . provisions to $100,000, as rec
ommended by the Vice President's Na
tional Performance Review and the 
section 800 panel; authorize the use of 
umbrella contracts, as recommended 
by the section 800 panel, but subject to 
time and dollar limitations and spe
cific competition requirements; 
streamline and consolidate the pro
curement ethics laws, while retaining 
needed safeguards; amend the Federal 
Property Act to codify the definitions 
and requirements of the Truth in Nego
tiations Act [TINA] for civilian agen
cies; raise the threshold for cost or 
pricing data to $500,000 on a permanent 
basis for DOD and civilian agencies; 
amend the Federal Property Act to es
tablish contract cost principles for ci
vilian agencies identical to those al
ready in effect for DOD; establish a 
new, accelerated schedule for notice of 
contract award, contractor debriefings, 
and bid protests; require contractor 
debriefings when requested by a dis
appointed bidder; authorize the pay
ment of consultant and expert witness 
fees in bid protests-in addition to at
torneys' fees-while limiting all such 
fees to the levels established in the 
Equal Access to Justice Act; amend the 
provisions applicable to bid protests to 
the GAO to address questions that have 
been raised about the constitutionality 
of existing law; address frivolous or bad 
faith protests, by authorizing the dis
missal of such protests and the use of 
sanctions in appropriate cases; and 
clarify GSBCA protest jurisdiction and 
procedures, as proposed by Senator 
GLENN in a series of bills introduced in 
the last two Congresses. 

This bill is the product of a true col
laborative effort among three Senate 
committees and between both Demo
crats and Republicans. It would not 
have been possible without the com
mitment of Senators GLENN, NUNN, and 
BUMPERS, who have whole-heartedly 
embraced the goal of acquisition 
streamlining and made the staffs of 
their respective committees available 
to work on this project over a period of 
many months. It would not have been 
possible without the efforts of Senator 



26258 CONGRESSIONAL RECORD-SENATE October 26, 1993 
BINGAMAN, who initiated the section 
800 review of the defense acquisition 
laws and pushed us all to give the pan
el's report the attention it deserved. 

Finally, this bill could not have been 
drafted without the full participation 
of the Republican staffs of the Govern
men tal Affairs, Armed Services, and 
Small Business Committees. It is my 
hope that we can continue to work on 
a bipartisan basis as this bill goes 
through ·the committee process, and 
can enact a sensible bill that has 
strong support from both Democrats 
and Republicans. 

The Federal Acquisition Streamlin
ing Act is an important piece of re
inventing government. It deserves the 
close attention and quick action from 
the Senate. I hope our colleagues will 
join us in supporting this far-reaching 
measure. 

Mr. NUNN. Mr. President, President 
Clinton and Vice President GORE pre
sented the details of the administra
tion's acquisition reform agenda at a 
White House ceremony today. Acquisi
tion reform is a central feature of the 
administration's blueprint for rein
venting government. The proposals put 
forth by the administration today un
derscore the commitment of President 
Clinton to achieving significant sav
ings in the defense acquisition process, 
and reflect the diligent efforts of Vice 
President GORE to promote major 
changes in the way that the Govern
ment buys goods and services. 

I was particularly pleased that the 
administration has endorsed the Fed
eral Acquisition Streamlining Act of 
1993, which will be introduced today 
with the sponsorship of Senators 
GLENN, BINGAMAN, LEVIN, BUMPERS, 
and myself. The introduction of this 
legislation is another major step in the 
effort to promote significant changes 
in the Government's complex and bur
densome acquisition process. 

Acquisition reform is not a particu
larly glamorous subject. The maze of 
statutes and regulations that govern 
the purchases of everything from pen
cils to nuclear submarines presents a 
daunting challenge to any reformer. I 
want to commend each of the cospon
sors of the bill for the diligent atten
tion that they have brought to this 
subject. As a member of the Armed 
Services, Governmental Affairs, and 
Small Business Committees, I have 
worked with each of these Members on 
a wide variety of procurement issues. 
Their many years of combined experi
ence is reflected in the provisions of 
this bill. 

Senator JOHN GLENN, as chairman of 
the Governmental Affairs Committee 
and as chairman of the Subcommittee 
on Military Readiness and Defense In-: 
frastructure of the Senate Armed Serv
ices Committee, has been a leader in 
promoting governmentwide procure
ment reform. 

Senator CARL LEVIN, as chairman of 
the Governmental Affairs Subcommit-

tee on the Oversight of Government 
Management, and as chairman of the 
Armed Services Subcommittee on Coa
lition Defense and Reinforcing Forces, 
has mastered the intricate details of 
the defense procurement system. 

Senator JEFF BINGAMAN, as chairman 
of the Armed Services Subcommittee 
on Defense Technology, Acquisition, 
and the Industrial Base has been a 
major force· in promoting acquisition 
reform. In fact, his initiatives are 
largely responsible for the legislation 
that we are introducing today. 

Senator DALE BUMPERS, chairman of 
the Committee on Small Business, has 
ensured that the procurement system 
takes into account the special needs, 
capabilities, and contributions of the 
small business community. 

Over the past decade, Congress and 
the executive branch have struggled to 
make sense out of the complex process 
of supplying our men and women in 
uniform with the best, most cost-effec
tive weapons systems. In the 1980's, the 
need for reform was underscored by the 
spare parts horror stories, the criminal 
enterprises characterized by the Ill 
Wind prosecution, the frequency . of 
cost-overruns, and the increasing 
delays in fielding new systems. At the 
same time, the graphic success of the 
equipment used by our Armed forces in 
Operation Desert Storm illustrated the 
fact-overlooked by many before the 
war-that the acquisition system in 
place in the 1970's also could produce 
the finest weapons systems in the 
world. The problem, however, was-and 
is-that the system that produced 
those weapons took too long and cost 
too much. In the aftermath of the cold 
war, with the increasing pressure tore
duce the defense budget, we simply 
cannot afford huge costs associated 
with an inefficient acquisition system. 

During the 1980's, the acquisition 
laws and regulations proliferated as 
Congress and the executive branch at
tempted to balance the need for reform 
with the need to ensure continued ef
fective research and procurement. The 
result was a proliferation of often con
tradictory requirements that increas
ingly encumbered the acquisition proc
ess, as illustrated in testimony before 
the committee from the Department of 
Defense, industry witnesses, and such 
independent observers as the General 
Accounting Office. 

During the late 1980's, the Armed 
Services Committee and Senator 
BINGAMAN's subcommittee repeatedly 
sought recommendations from the De
partment of Defense tQ reform the ac
quisition system. Year after year, the 
Department complained about the ac
quisition laws, but no significant legis
lative proposals were forthcoming. In 
1990, Senator BINGAMAN concluded that 
we simply could not wait for the De
partment to act. Working on a biparti
san basis with the members of his sub
committee, he developed legislation, 

which was enacted as section 800 of the 
National Defense Authorization Act for 
fiscal year 1991, requiring the Depart
ment of Defense to establish an advi
sory panel on streamlining and codify
ing the acquisition laws. 

The advisory panel completed a 
mammoth undertaking, producing an 
1,800-page report that reviews more 
than 600 procurement laws and makes 
specific proposals to amend or repeal 
nearly 300 laws. The report focuses on 
the most critical issue facing us 
today-how to transform a outmoded 
system that was designed to regulate 
defense-dependent industries into a 
system that will facilitate the com
mercial-military integration and the 
development of dual-use industries 
that can meet the defense technology 
and industrial base requirements for 
the nineties and beyond. 

The report of the advisory panel es
tablishes a solid foundation for acquisi
tion reform. Many of the procurement 
streamlining recommendations in the 
Vice President's National Performance 
Review are based upon the report of 
the advisory panel. 

The bill that we are introducing re
flects the advisory panel's report, the 
Vice President's National Performance 
Review, and an extensive bipartisan re
view undertaken on a joint basis by the 
staffs of the Armed Services, Govern
mental Affairs, and Small Business 
Committees. 

The statutory changes proposed in 
our bill are detailed and complex. The 
underlying issues, however, involve the 
foundations of the acquisition proc
ess-auditing practices, oversight ac
tivities, competition in contracting, 
paperwork reduction, integration of 
the Government and commercial sec
tors, and simplified small purchases, 
and strengthening the technology and 
industrial base. 

The bill we are introducing today in
cludes major changes in the procure
ment laws. First, the bill establishes a 
$100,000 simplified acquisition thresh
old, which will replace the current 
$25,000 small purchase threshold. The 
simplified threshold expands the num
ber of statutes that are waived for 
small purchases, and expands the 
streamlined process of making small 
purchases. This will reduce the amount 
of manpower needed for such pur
chases, resulting in substantial savings 
for the Government. 

Second, the bill facilitates the use of 
commercial and other nondevelop
mental items and makes it substan
tially easier for Federal agencies to 
purchase such i terns. The purchase of 
proven products such as commercial 
and nondevelopmental items can elimi
nate the need for research and develop
ment, minimize acquisition leadtime, 
and reduce the need for detailed design 
specifications or expensive product 
testing. 

Third, the bill revises and simplifies 
the bid protest process. Fourth, the bill 



October 26, 1993 CONGRESSIONAL RECORD-SENATE 26259 
consolidates and simplifies the confus
ing and often contradictory rules that 
govern procurement ethics. Finally, 
the bill . promotes efficiency by estab
lishing procedures that will apply on a 
uniform basis ·to both the Department 
of Defense and the civilian agencies, to 
the maximum extent practicable. This 
will greatly facilitate the ability of 
suppliers, particularly in the commer
cial sector, to meet the needs of the 
Government without excessive over
head. 

The bill we are introducing today 
will be the subject of joint hearings be
fore the Committees on Armed Serv
ices, Governmental Affairs, and Small 
Business in which representatives of 
the executive branch, as well as wit
nesses from public and private sectors, 
will be afforded an opportunity to 
make specific comments and rec
ommendations on the legislation. 

This is an ambitious task, but I be
lieve that there is a growing consensus 
that the time for action has come. I 
look forward to working with the Clin
ton administration, with my colleagues 
in the Senate and House of Representa
tives, and with representatives from 
government, industry, and academia, 
in enacting comprehensive acquisition
reform legislation. 

Mr. BINGAMAN. Mr. President, I am 
pleased to join Senator GLENN, Senator 
LEVIN, Senator NUNN, Senator BUMP
ERS, and Senator LIEBERMAN today in 
introducing the Federal Acquisition 
Streamlining Act of 1993. The introduc
tion of this bill in both Houses today 
begins a legislative process. It is a 
process in which I fully expect changes 
to be made in the bill as a result of 
comments the Governmental Affairs 
Armed Services, and Small Busines~ 
Committees will receive in our hear
ings. Those changes will be made in 
markup and on the floor and in con
ference. In the areas of simplified ac
quisition threshold and purchase of 
commercial products, I myself expect 
to propose and support changes during 
that process to enhance the application 
of these provisions. Each of the spon
sors of this bill would have liked to 
have gone further in certain areas, and 
we will undoubtedly have a vigorous 
discussion of possible enhancements 
throughout the legislative process. 

But today I want to stress how far we 
have come to get to this point. This is 
the first serious effort at acquisition 
reform in many, many years. We have 
had commission after commission and 
executive branch management review 
after executive branch management re
view, au · reaching similar broad con
clusions that our current acquisition 
system is broken, that we have piled 
statute upon statute and regulation 
upon regulation, each perhaps having 
merit taken individually, but together 
weighing down the system in ineffi
ciency and redtape at great cost to the 
taxpayers of this Nation. 

What we were not able to get out of 
these commissions and executive 
branch management reviews in the 
past were any detailed prescriptions for 
changes in the large body of acquisi
tion law. The commissions did not stay 
together long enough to get into the 
necessary level of detail. And the exec
utive branch seemed only capable of 
tying itself up in knots over any pro
posals for legislative relief, however 
modest. 

Back in 1990, after 4 years of getting 
no recommendations for reform to im
plement the 1986 Packard Commis
sion's acquisition reform recommenda
tions from the executive branch, the 
Armed Services and Governmental Af
fairs Committees on a bipartisan basis 
tried to break out of this impasse by 
creating the Acquisition Law Advisory 
Panel or section 800 panel. Section 800 
refers to section 800 of the fiscal year 
1991 Defense Authorization Act, which 
created the panel. The section 800 panel 
was charged with reporting at the end 
of 1992 with detailed f;;tatute-by-statute 
recommendations on how to streamline 
the acquisition process and get better 
value for the taxpayers' investment. 
We knew that the American Bar Asso
ciation had been able to draw up a uni
form procurement code for State gov
ernments, which the overwhelming ma
jority of States had adopted, and we 
hoped that the section 800 panel report 
would be able to jumpstart the acquisi
tion reform process in 1993, whoever 
was elected in 1992. The panel, com
posed of both private sector representa
tives and Federal officials, was ap
pointed by mid-1991 and used the re
maining 18 months of its tenure to pur
sue its mandate. 

The section 800 panel under Rear 
Adm. W.L. Vincent's able leadership 
did just what we had requested. They 
reviewed the entire body of acquisition 
law, producing a 1,800-page report that 
discusses more than 600 procurement 
statutes and makes specific proposals 
to amend or repeal nearly 300 laws. 
Their report has been the point of de
parture for every serious discussion of 
procurement reform this year, both 
here in the Congress and in the execu
tive branch and in the private sector. 
All the members of the panel deserve a 
great deal of credit for their tireless ef
forts. I ask unanimous consent that the 
list of panel members be included in 
the RECORD at the end of my state
ment, together with the executive sum
mary of their report. 

There being no objection, the mate
rial was ordered to be printed in the 
RECORD, as follows: 

SECTION 800 PANEL MEMBERS 

Pete Bryan, Director, Contract Policy & 
Administration, Office of the Secretary of 
Defense. 

Allan Burman, Administrator for Federal 
Procurement Policy. 

Anthony Gamboa, Deputy General Coun
sel, Department of the Army. 

Jack Harding, Vice President, Contracts, 
Raytheon Corporation. 

LeRoy Haugh, Vice President, Procure
ment & Finance, Aerospace Industries Asso
ciation. 

Thomas J. Madden, Partner, Venable, 
Baetjer, Howard and Civiletti. 

Ralph Nash, Jr., Professor of Law, George 
Washington University. 

F. Whitten Peters, Partner, Williams and 
Connolly. 

Gary Quigley, Deputy General Counsel, De
fense Logistics Agency. 

Major General John D. Slinkard, USAF, 
Deputy Chief of Staff for Contracting, Head
quarters, Air Force Materiel Command. 

Rear Admiral W. L. Vincent, USN, Com
mandant, Defense Systems Management Col
lege. 

Robert D. Wallick, Partner, Steptoe & 
Johnson. 

Harvey Wilcox, Deputy General Counsel, 
Department of the Navy. 

STREAMLINING DEFENSE ACQUISITION LAW
REPORT OF THE ADVISORY PANEL ON 
STREAMLINING AND CODIFYING ACQUISITION 
LAWS 

INTRODUCTION 

A. Background 

Hundreds of individual laws create the 
underpinnings of the defense acquisition sys
tem. Large and small, significant and trivial, 
new and old, these laws emanate from the 
fundamental Constitutional responsibility of 
the Congress " To raise and support Armies 
(and) * * * To provide and maintain a 
Navy." 1 Expanded many times by regula
tions, by supplements to regulations, by di
rectives, and by established practice, these 
laws have been interpreted and applied by 
various courts, boards of contract appeals, 
and the General Accounting Office . Sepa
rately and together, they govern the way 
tens of thousands of Government workers 
buy-and hundreds of thousands of Ameri
cans manufacture, perform, and sell-the 
millions of items and services required by a 
modern fighting force-literally everything 
from desert camouflage uniforms to preci
sion-guided munitions. 

With the passage of the National Defense 
Authorization Act for FY91, Congress de
clared that the time had come to start the 
process of rationalizing, codifying, and 
streamlining this body of laws. Section 800 of 
that Act directed the official responsible for 
administering acquisition law and regula
tion-the Under Secretary of Defense for Ac
quisition-to appoint an advisory panel of 
Government and civilian experts. Under the 
leadership of the Commandant of the Defense 
Systems Management College,2 this panel 
was to review all laws affecting DOD pro
curement, "with a view toward streamlining 
the defense acquisition process," and to issue 
a report for transmission by the Secretary of 
Defense to the Congress in January 1993. The 
report was to be a practical plan of action 
for moving from present law to an under
standable code containing specific rec
ommendations to Congress: to eliminate any 
laws "unnecessary for the establishment of 
buyer and seller relationships in procure
ment;" to ensure the "continuing financial 
and ethical integrity" of defense procure
ment programs; and to "protect the best in
terests of the Department of Defense." Fi
nally, the panel was asked to " prepare a pro
posed code of relevant acquisition laws."3 

Maintaining a fair, efficient, and open sys
tem of defense procurement has been a fun
damental public policy since the earliest 

Footnotes at end of article. 
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days of the Republic, as well as a specific 
congressional goal since DOD was created by 
the National Security Act of 1947. In the dec
ades that followed, six major executive 
branch commissions separately examined 
the perennial problem of defense manage
ment. In addition to serving as benchmarks 
for reform, these commissions also resulted 
in some significant improvements. The rec
ommendations of the 1972 Commission on 
Government Procurement concerning the 
need for a uniform procurement system "led 
to the establishment of the Office of Federal 
Procurement Policy and the deve,lopment of 
the Federal Acquisition Regulations." 4 In 
1986, a new wave of change resulted in the 
passage of the Goldwater-Nichols Act-a 
landmark law that resolved entrenched is
sues of defense structure and command au
thority-as well as the creation of yet an
other commission-the President's Blue Rib
bon Commission on Defense Management 
headed by David Packard.s 

The Packard Commission provided a com
prehensive analysis of the major problem 
areas affecting defense management, and it 
also made a specific recommendation to re
codify the Federal laws governing procure
ment: 

"* * * the legal regime for defense acquisi
tion is today impossibly cumbersome. * * * 
At operating levels within DOD, it is now 
virtually impossible to assimilate new legis
lative or regulatory refinements promptly or 
effectively. For these reasons, we rec
ommend that Congress work with the Ad
ministration to recodify Federal laws gov
erning procurement into a single, consistent, 
and greatly simplified procurement stat
ute."s 

Although the Packard Commission's rec
ommendations attracted wide public atten
tion, they nevertheless failed to prompt the 
sweeping legislative changes that many had 
thought possible in the aftermath of the 
Goldwater-Nichols reforms. A 1988 congres
sional report noted that the Packard Com
mission's status as the sixth major study of 
defense acquisition over four decades meant 
that it was merely the latest to address con
tinuing problem areas in defense procure
ment. As House Armed Services Committee 
Chairman Les Aspin stated in his foreword 
to the report, "Perhaps the next executive 
commission on acquisition should be cre
ated, not to propose the reforms, but to im
plement them." 7 In June 1989, Secretary of 
Defense Dick Cheney set forth just such a 
plan in his Defense Management Review 
[DMR], an ambitious effort not only to im
plement the recommendations of the Pack
ard Commission, but to provide a framework 
for continuing improvements in Pentagon 
acquisition practices.8 

One of the Packard Commission's findings, 
endorsed by the DMR, was the need for broad 
changes in the acquisition statutes: 

"With the enactment of additional major 
legislation since 1986, when the Packard 
Commission finished its work, there is in
creased urgency to addressing the body of 
procurement law in its totality-in order to 
simplify, and clarify the framework under 
which DOD and other departments operate, 
and more broadly * * * to make the acquisi
tion process fundamentally more effective.9 

The DMR subsequently provided a bench
mark for a number of important acquisition 
initiatives: the identification of almost 400 
acquisition directives for cancellation or 
consolidation; the streamlining of the De
fense Federal Acquisition Regulation Sup
plement to a document less than half the 
size of its predecessor; and, in response to a 

DMR White Paper, congressional action to 
cancel 30% of the recurring reports that it 
had originally required for oversight pur
poses.1o 

This executive-legislative branch partner
ship was implicitly recognized by the Senate 
in approving the legislation which author
ized the formation of the "Advisory Panel on 
Streamlining and Codification of the Acqui
sition Laws." 

''The Packard Commission and Secretary 
Cheney's Defense Management Review rep
resent the most recent efforts to promote ef
ficiency in Government procurement prac
tices. The purpose of this Advisory Panel 
will not be to plow the same ground as pre
vious studies; rather, it will be to take the 
general principles set forth in these studies 
and prepare a pragmatic, workable set of rec
ommended changes to the acquisition 
laws." 11 

B. Strategic changes 
The authorization of the Panel took place 

in the midst of fundamental changes in the 
international security environment, high
lighted by the unification of Germany, the 
transformation of Eastern Europe, and the 
break-up of the Soviet Union. Before the 
Panel could even begin its deliberations, 
however, the United States found itself at 
war in the Persian Gulf, the results of Oper
ation Desert Storm providing another clear 
demonstration that procurement decisions 
made in peacetime have life-or-death con
sequences in combat. Those lessons were still 
being absorbed when the faiied coup d'etat of 
August 1991 heralded the end of Soviet com
munism, the collapse of the Soviet Union, 
and the emergence of the new Common
wealth of Independent States. The United 
States thus emerged victorious from a short, 
hot war and a much longer Cold War-all in 
the space of six months. 

These strategic changes had profound im
plications for the American defense estab
lishment. Not only could U.S. military forces 
be reduced, but the money spent on defense 
could be redirected toward other national 
priorities. Those changes in turn had equally 
profound implications for the Panel. The 
dramatic reductions in defense -spending 
were sufficient by themselves to create a 
presumption that the acquisition system of 
the future would demand better management 
by fewer people of far fewer tax dollars. 
"Better" in this case was synonymous with 
the simpler, more flexible, and more respon
sive procedures needed to match the sweep
ing personnel reductions and management 
realignments that had become the order of 
the day. Under the blueprint esta.blished by 
the DMR, for example, cost reductions of 
more than $70 billion between 1990 and 1997 
had to come as a result of "improved busi
ness practices * * * not from program or 
force level cuts."12 In its review, therefore, 
the Panel had a clear obligation to seek out 
legislative reforms which would enable both 
Government and industry to operate more 
efficiently with reduced budgets. 

Other major influences upon the Panel's 
deliberations were the changes occurring in 
the defense industrial base. Operation Desert 
Storm demonstrated that an industrial base 
built around the global requirements of the 
Cold War had the capacity to respond to the 
demands of a regional conflict. However, as a 
study by the Air Force Association noted, 
this industrial base, 

"* * * no longer exists. Even as the nation 
watched the war on television, the compa
nies that produced the impressive weapons 
were releasing workers, closing plants, and 
searching for nondefense business.' • 1a 

This exodus from the defense marketplace 
was not solely due to the downturn in de
fense spending: 

"Firms, particularly subcontractors and 
suppliers of system components, are moving. 
from defense to the commercial market, 
where the profits are better and where busi
ness is conducted in a more stable, less ad
versarial manner." 14 

Two congressional studies completed in 
the aftermath of · the Gulf War simulta
neously praised the performance of U.S. 
weapons systems while citing the burden of 
regulatory controls imposed through the 
DOD acquisition system as an importance 
factor in the decline of the industrial base.15 

While the Panel's charter called for legis
lative rather than regulatory reform, there 
is an important linkage, often missed in pub
lic and congressional criticism of DOD con
tracting methods: many of the regulations 
which impose the most burdensome controls 
are specifically mandated by statute.16 With 
widespread public perceptions that the term 
"Government procurement" is synonymous 
with "scandal," the stakes have never been 
higher for DOD administrators understand
ably determined to avoid the appearance of 
wrongdoing or. worse yet, any controversy 
suggesting the need for still more legisla
tion. Risk aversion leads in turn to a search 
for safety through the ever tightening knot 
of restrictive rule making and detailed regu
lations. This "missing link" between law and 
regulation overlooked by so many analysts 
was addressed in a study specially prepared 
in 1992 for the Panel by the American De
fense Preparedness Association. It found 
that acquisition laws represented the apex of 
a "cascading pyramid" of restrictive regula
tions, overly detailed military specifica
tions, and common procurement practices 
that typically added 3{}-50% to the costs of 
doing business with the Department of De
fense.l7 

Although these costs have customarily 
been measured in both time and money, they 
also burden technological innovation. Iron
ically, it is technological sophistication 
which has characterized American weapons 
development for more than a generation, and 
is an essential component of our continued 
military superiority. It is also important to 
remember that these laws are part of a sys
tem that has been successfully applied for al
most a half century to procure the weapons 
and material used by American armed forces 
in actual combat in Korea, Vietnam, and the 
Persian Gulf, as well as a host of Cold War 
confrontations. By the early 1990s, however, 
this record of success could not completely 
offset a growing concern among lawmakers 
and procurement experts who worried about 
the system's ability to respond to future sci
entific challenges. For one thing, the pro
curement process typically operated at a 
pace which was far slower than the techno
logical developments it sought to capture. 
Worse yet, it imposed bureaucratic require
ments which were so unique and intrusive 
(e.g., cost accounting standards) that many 
contractors totally separated their Govern
ment and commercial production facilities. 
These barriers not only added to the costs of 
doing business with the Government, but 
they also "walled orr· the rapid advances 
being made in commercial research and de
velopment from each exploitation and use in 
military systems. 

A particular vivid examJ)le of this barrier 
occurred during the Gulf War. According to a 
story cited by Donald A. Hicks, a former 
Under Secretary of Defense for Research and 
Engineering, the U.S. Army placed an emer
gency order for 6,000 commercial radio re
ceivers, waiving all military requirements 
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and specifications. Because of the urgency of 
preparations for war-as well as the ever 
present threat of second-guessing once that 
urgency had faded-no responsible procure
ment official could be found who would 
waive the requirement for the company to 
certify that the Army was being offered the 
lowest available price. Since the radio was 
widely marketed and any misstatement 
might constitute a felony, no company offi
cial would make this certification. The im
passe was resolved only when the Japanese 
Government bought the radios without a 
price certification, donated them to the U.S. 
Army, and credited the purchase against Ja
pan's financial contribution to the Operation 
Desert Storm.1s 

The Gulf War demonstrated the devastat
ing tactical effect of sophisticated weaponry 
of all kinds, particularly when precision mu
nitions were coupled with advanced com
mand and control systems. If these develop
ments truly represent what DOD referred to 
as a "military technological revolution," 
then the information needed to hone the 
American combat edge will increasingly de
pend on developments in the commercial sec
tor.l9 A number of public and private studies 
have documented the need for more effective 
integration of commercial and military tech
nology. These analyses have pointed out that 
this linkage is not only needed to ensure a 
stable, viable defense industrial base as Gov
ernment spending is reduced, but is equally 
important to ensure a wartime surge capa
bility as traditional defense plants are elimi
nated. Recognizing this trend, Congress has 
given clear guidance in a series of defense 
authorization bills that it too is concerned 
with this objective. Unfortunately, this guid
ance has not reduced the barriers to com
mercial access. The impediments to civilian
military integration, therefore, became a 
topic of continuing interest to the Panel, 
typifying in many ways the overriding need 
to streamline the defense procurement laws 
in a new era of fiscal austerity and great 
strategic uncertainty.2o 

C. Goals and objectives 
At the first meeting of the Panel, the 

members established the basic framework 
for the conduct of this study. As a result of 
that discussion, they agreed that their con
gressional charter (Public Law 101-510, sec
tion 800) provided the following goals for 
their efforts: 

Streamline the defense acquisition process 
and prepare a proposed code of relevant ac
quisition laws. 

Eliminate acquisition laws that are unnec
essary for the establishment and administra
tion of the buyer and seller relationships in 
procurement. 

Ensure the continuing financial and ethi
cal integrity of defense procurement pro
grams. 

Protect the best interests of DOD. 
During several of its initial meetings, the 

Panel heard testimony from a wide variety 
of experts representing Government, the 
military, and industry. Noted defense ana
lyst Dr. Jacques S. Gansler spoke of the need 
for closer integration of commercial and 
military technologies, while Senator Wil
liam Roth was equally forthright in urging 
the members to propose dramatic changes in 
the laws governing the procurement process. 
In his presentation to the Panel, Senator 
Jeff Bingaman also acknowledged that many 
acquisition laws enacted in the 1980s had 
been passed without careful consideration 
for their impact on the existing framework. 
Because Congress was clearly concerned with 
its ultimate accountability for the procure-

ment system, he pointed out, a comprehen
sive revamping of the system of acquisition 
laws was now in order. General officers from 
the military services, as well as senior civil
ian executives representing such key pro
curement elements as the Defense Logistics 
Agency, were also invited to testify as the 
Panel sought to identify the most critical 
problem areas. Industry groups, such as the 
Council of Defense and Space Industry Asso
ciations, the American Bar Association, and 
the U.S. Chamber of Commerce, were also 
contacted during this phase of the review. 

Although individual perspectives varied, 
there was surprising agreement on the bur
den placed upon the acquisition community 
by the increasingly complex web of procure
ment laws. Many of these viewpoints were 
summarized in a timely article by Professor 
William E. Kovacic of George Mason Univer
sity: 

"The perceived imperative to embrace im
mediate statutory cures for apparent (pro
curement) deficiencies in the 1980s inspired 
several enactments of sweeping scope and 
questionable draftsmanship. * * * Once 
adopted, such enactments typically resist 
subsequent retrenchment, as any suggested 
ex post weakening of requirements usually is 
successfully attacked by the advocates of the 
original legislation as an unwarranted dilu
tion of congressional efforts to discourage 
fraud and otherwise improve procurement 
performance. There is, in effect, an upward 
statutory ratchet in procurement regulation 
that ensures that regulatory commands be
come ever more restrictive." 21 

In the early months of the Panel's activi
ties, its members sought to simplify their 
original goals and to identify more specific 
criteria to guide their recommendations for 
statutory change. The key to this effort was 
a broadly based pattern of outreach activi
ties, all aimed at ensuring a review process 
that was open to the widest possible variety 
of public access and comments. Monthly 
Panel meetings, held in several locations at 
Fort Belvoir, Virginia and the District of Co
lumbia, were regularly advertised · in the 
Federal Register and became the venue for 
both formal presentations and more informal 
consultations between the concerned public 
and the members. Federal Register an
nouncements and widely distributed letters 
were also used as a means of soliciting public 
comments in the principal functional areas 
selected for review. Panel members and their 
staffs routinely provided briefings on their 
work to both the executive and legislative 
branches as well as to a wide variety of pub
lic interest and industry groups. Through 
these individual and collective efforts, the 
Panel was able to establish from its incep
tion a remarkably free-ranging dialogue 
with both the acquisition community and 
the general public. 

One of the first concrete results of that 
dialogue was the Panel's agreement on the 10 
objectives that would help to guide its re
view: 

(1) Acquisition laws should identify the 
broad policy objectives and the fundamental 
requirements to be achieved. Detailed imple
menting methodology should be reserved to 
the acquisition regulations. 

(2) Acquisition laws should promote finan-
cial and ethical integrity in ways that are: 

(a) simple and understandable; 
(b) not unduly burdensome; and 
(c) encourage sound and efficient procure

ment practices. 
(3) Acquisition laws should establish a bal

ance between an efficient process and 
(a) full and open access to the procurement 

system; and 

(b) socioeconomic policies. 
(4) Acquisition laws should, without alter

ation of commercial accounting or business 
practices, facilitate: 

(a) Government access to commercial tech
nologies; and 

(b) Government access to the skills avail
able in the commercial market place to de
velop new technologies. 

(5) Acquisition laws should, without re
quiring contractors to incur additional costs, 
facilitate the purchase by DOD or its con
tractors of commercial or modified commer
cial products and services at or based on 
commercial market prices. 

(6) Acquisition laws should enable compa
nies (contractors or subcontractors) to inte
grate the production of both commercial and 
Government-unique products in a single 
business unit without altering their commer
cial accounting or business practices. 

(7) Acquisition laws should promote the de
velopment and preservation of an industrial 
base and commercial access to Government 
developed technologies. 

(8) Acquisition laws should provide the 
means for expeditious and fair resolution or 
procurement disputes through uniform inter
pretation of laws and implementing regula
tions. 

(9) Acquisition laws should encourage the 
exercise of sound judgment on the part of ac
quisition personnel. 

(10) Acquisition laws should, when generat
ing reporting requirements, permit as much 
as possible the use of data that already ex
ists and is already collected without impos
ing additional administrative burdens. 

D . Approaches 
Before these goals and objectives could be 

applied to the task of streamlining, it was 
necessary to define the universe of laws af
fecting defense acquisition. The last attempt 
to compile these laws had occurred in the 
early 1970s, when the Commission on Govern
ment Procurement identified over 4,000 stat
utes (Public Laws and U.S. Code sections) 
thought applicable to the procurement proc
ess.22 In addition to being outdated, however, 
the criteria used in making those judgments 
could not be readily determined or easily ap
plied. More helpful was the biennial report 
prepared by the House Armed Services Com
mittee, Laws Relating to Federal Procure
ment.23 The statutes identified there were 
correlated with a key word search on acqui
sition related terms contained in a FARJ 
DF ARS data base.24 Fiscal laws accompany
ing acquisition related statutes were also in
cluded in this initial compilation, as well as 
various executive orders. Throughout their 
search, the researchers routinely included 
any laws of possible applicability in order to 
minimize the risk of overlooking any perti
nent statute. 

From these sources, the Panel initially 
identified 889 provisions of law that appeared 
to have some relationship to DOD acquisi
tion. In reviewing this list, however, the 
Panel soon decided that some of these stat
utes did not warrant further consideration. 
Laws relating to basic DOD organizational 
structure, the operation of the defense com
missary system and nonappropriated fund 
activities, as well as traditional supply func
tions were determined to have only a mini
mal impact on the buyer-seller relationship 
which was the main focus of the Panel's ef
forts. Fiscal laws were similarly excluded 
from more detailed review because the Panel 
decided that they affected defense budgeting 
more than defense acquisition. Recently 
passed legislation dealing with the acquisi
tion work force, although considered both 
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relevant and important, was not considered 
because it was still in the implementation 
process. The provisions of the public con
tract statutes in Title 41 of the U.S. Code 
were generally excluded from review in favor 
of a tighter focus on their parallel provisions 
in Title 10, the primary reference for DOD.25 
Several exceptions to this rule included the 
Office of Federal Procurement Policy Act 
and certain other provisions of Title 41 
which had a direct impact upon DOD acquisi
tion. Following this initial winnowing proc
ess, the Panel continued to filter out laws 
when subsequent review revealed them to be 
of only marginal importance to its declared 
objectives. 

Even after this screening, the Panel was 
left with a universe of over 600 DOD-related 
procurement laws that it was required to re
view in line with its congressional charter. 
Those numbers highUghted the importance 
of approaching defense acquisition as a sys
tem. Defined doctrinally, the defense acqui
sition system is "a single uniform system 
whereby all equipment, facilities. and serv
ices are planned, developed, acquired, main
tained, and disposed of within the Depart
ment of Defense. " 26 The requirement to 
think systemically, combined with the need 
to divide the labor of reviewing so many 
statues, led the Panel to establish working 
groups covering six major functional areas: 
contract formation; contract administration; 
service-specific and major systems statues; 
socioeconomic requirements, small business, 
and simplified acquisition; standards of con
duct; and intellectual property . In addition, 
two ad hoc working groups addressed com
mercial procurement and international de
fense cooperation. 

The functional working groups each con
sisted of two Panel members, one from the 
public sector and one from the private sec
tor. They quickly became the focal points for 
research and analysis in these functional 
areas. reviewing the laws assigned to them 
and preparing recommendations for decision 
by the Panel as a whole. In reviewing the 
major statutes, the working groups typically 
began the process with a legislative history 
and a literature search. Building upon the 
wide public contacts that had already been 
established, comments were solicited from 
the acquisition community and other inter
ested parties, often through the use of Fed
eral Register notices or questionnaires. Min
utes of Panel meetings, legislative abstracts, 
and various position papers were also distrib
uted through the extensive mailing and 
telefax lists that were eventually developed 
by each working group and the Panel as a 
whole. Specific inputs were also obtained 
from departmental staffs, trade associations, 
and Governmental agencies with particular 
expertise, such as the Air Force Contract 
Law Center. Where appropriate, public meet
ings on issues being examined by the work
ing groups were also held to ensure that a 
wide range of opinions was considered. Simi
larly, when specific issues were scheduled for 
discussion at Panel meetings, interested 
groups from both the public and private sec
tors were routinely invited to speak.27 These 
inputs eventually became a kind of dialogue 
between the Panel, the acquisition commu
nity, and the general public that was impor
tant in framing recommendations. The ten
tative decisions reached throughout this 
process were then reviewed in toto by the 
Panel at the conclusion of its deliberations. 
This "last look" was intended to ensure that 
the individual decisions made over many 
months were consistent with one another
and with the Panel's goal and objectives. 

E. Overview of conclusions and 
recommendations 

The Panel 's review of the major functional 
areas it chose for this study produced spe
cific recommendations to retain , amend, or 
repeal individual statutes.2s In a number of 
other instances, the Panel recommended the 
consolidation of several statutes or even the 
creation of new laws. The principal conclu
sions reached in each of these areas are high
lighted here: 

Contract Formation: The 80 statutes in 
this area include the fundamental statutes 
that require and implement the policy of full 
and open competition on which the DOD pro
curement system is based. These laws cover 
the critical path of procurement, including 
publicizing requirements, competing or jus
tifying the absence of competition, soliciting 
offers, evaluating bids or proposals, and pric
ing and awarding contracts. The Panel ana
lyzed alternatives to the policy of full and 
open competition, and concluded that this 
standard should be retained. It also con
cluded that the competitive statutes con
tinue to provide a sound framework for con
ducting the DOD procurement process in an 
open , fair, and ethical manner-while still 
meeting mission requirements. 

The Panel has proposed changes to the 
baseline statement of congressional procure
ment policy in 10 U.S.C §2301 and the accom
panying definitions in section 2302. These 
changes stress the need for an appropriate 
balance between an efficient procurement 
system, full and open access to that system, 
and sound implementation of socioeconomic 
policies. They also stress a clear priority for 
meeting DOD requirements through the pro
curement of commercial or other nondevel
opmental items, both as end items and as 
components. A significant change to section 
2304 recommends deletion of the authority 
for master agreements for advisory and as
sistance services as well as the substitution 
of a new rule structure for contracts that do 
not procure or specify a firm quantity of sup
plies or services and involve delivery or task 
orders. The Panel also made two important 
recommendations for amendment of 41 
U.S.C. §416, "Procurement Notices." The 
first would allow exemption of commercial 
items from the minimum statutory time pe
riods that offerors have to submit bids or 
proposals after publication in the Commerce 
Business Daily by permitting the Adminis
trator for Federal Procurement Policy to 
issue more flexible rules prescribing appro
priate time periods. The second seeks to im
prove the use of automated means of provid
ing notice for purchases made under the Pan
el's recommended "simplified acquisition 
threshold." The Administrator for Federal 
Procurement Policy would be required here 
as well to issue rules for notice procedures 
through the use of automated means, taking 
into account the costs and availability of 
these means to potential offerors, especially 
small businesses. 

The Panel also made two important rec
ommendations to modify the Truth in Nego
tiations Act (10 U.S.C. §2306a). The first is to 
stabilize the threshold for cost or pricing 
data at $500,000. The second is to utilize more 
effect! vely the forces of the commercial mar
ket place by expanding and clarifying the 
use of the exception for adequate price com
petition. The new wording would allow a 
broadened exemption from cost or pricing 
data requirements if: (1) a product or service 
is purchased from a company or business 
unit which produces the same or similar 
products for the commercial market; (2) the 
company uses the same or similar produc-

tion processes for the commercial market; 
and (3) the price is fair and reasonable . 

In the area of procurement protests, the 
Panel has recommended amendments to a 
number of statutes in order to promote effi
ciency, improve information flow, encourage 
the filing of protests with procuring agen
cies, and speed the resolution of protests 
under the current system administered by 
the General Accounting Office (GAO) and the 
General Services Administration Board of 
Contract Appeals (GSBCA). The Panel also 
recommends that Congress consolidate into 
a single judicial forum the current bid pro
test jurisdiction of the Court of Federal 
Claims and the District Courts. A further 
recommendation is that Congress consider 
and further study whether competition pol
icy might be better served through the reso
lution of protests by a single agency located 
within the executive branch whose powers 
would be comparable to those exercised by 
the four existing forums. With proper au
thority, this single forum might provide 
more uniform and cost-effective treatment 
of protests. It could also provide two dif
ferent methods for consideration of protests: 
first, a procedure similar to the relatively 
inexpensive and expeditious one now pro
vided by the GAO; and second, a procedure 
which would be similar to the adjudicatory 
process provided by the GSBCA. The GSBCA
type procedure would be available for all 
types of procurements over $100,000, if elect
ed by the protester. 

Contract Administration: The major task 
in this area involved bringing some order to 
the 107 statutes which affect the basic busi
ness relationship between DOD and its con
tractors. The extensive duplications and rep
etitions throughout the U.S. Code suggested 
the need to focus on seven key areas·: pay
ment; cost principles; audit and access to 
records; cost accounting standards; adminis
tration of contract provisions; claims and 
disputes; and extraordinary contractual re
lief. Many of the Panel's recommendations 
in these areas involve merging duplicative 
code sections into a single major statute in 
order to clarify and simplify its require
ments. The proposed statute on contract 
payment (10 u.s.a. §2307), for example, will 
consolidate similar provisions from three 
other statutes. Such clarification also per
mit the elimination of statutory detail more 
appropriately covered by regulation. That 
objective underlies the Panel's recommenda
tion on 120 U.S.C. §2324 (cost principles) 
which would retain only those provisions de
lineating that law's basic policy and penalty 
provisions-and eliminating the excessive 
detail found in this statute today. The Pan
el's review in this area also concentrated on 
removing obstacles to the participation of 
small business and commercial entities in 
general. One example is the law (41 U.S.C. 
§422) establishing the Cost Accounting 
Standards Board, which promulgates criteria 
for allocating costs and therefore affects fi
nancial reimbursements under Government 
contracts. Although this statute is rec
ommended for retention, the Panel urged the 
Board to waive or modify cost accounting 
standards for most transactions involving 
commercial entities. A related area involves 
claims certification requirements, a problem 
which has caused seemingly endless litiga
tion at the Court of Federal Claims and 
boards of contract appeals. In conjunction 
with the recent changes in the Defense Au
thorization Act for FY93 and its anticipated 
regulatory implementation, the Panel's rec
ommendations should help to achieve a sim
plified, unified set of certification require
ments. All of these recommendations are 
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consistent with one of the Panel's key objec
tives for streamlined acquisition laws: stat
utes should identify broad policy objectives 
and fundamental requirements while leaving 
matters of implementation to be covered by 
regulations. 

Service-Specific and Major Systems Stat
utes: The 220 statutes falling under this 
heading highlight the difficulty of reducing 
the defense procurement code from its 
present condition to a more workable instru
ment. The consolidations recommended as a 
result of the Panel's review of this area are 
intended to streamline a process which has 
often been made needlessly complex by obso
lete or overlapping statutes. These rec
ommendations affect the following major 
procurement functions: 

Modifications are suggested to the report
ing requirements concerning major defense 
programs (such as Selected Acquisition Re
ports and Unit Cost Reports) mandated by 
several different statutes. Those rec
ommendations reflect the need for a common 
baseline for both executive management and 
legislative oversight. 

Four major testing laws are recommended 
for consolidation into a single streamlined 
statute which retains existing fundamental 
policies but provides greater flexibility. 

Similar recommendations for consolida
tion are submitted for numerous service-spe
cific chapters within Title 10, both to elimi
nate obsolete authorities-some dating from 
before World War II-and to provide a com
mon framework for those authorities which 
are still necessary. 

Changes are suggested to a number of fuel 
and energy-related statptes detailing the 
procurement authority exercised by the DOD 
in order to enhance their coherence and effi
ciency. 

The numerous provisions affecting DOD 
commercial and industrial activities were 
recommended for consolidation into three 
distinct statutes setting forth clearer guide
lines for A-76 contracting and core defense 
logistics functions. 

The Brooks Act was closely studied to de
termine its impact upon DOD's authority to 
procure automatic data processing equip
ment (ADPE). While the Panel presents no 
formal recommendations on this issue, it 
suggests that Congress consider modifying 
the oversight authority of the General Serv
ices Administration in order to permit DOD 
to exercise greater internal responsibility in 
ADPE procurements below a designated 
threshold. 

The specific solutions suggested by the 
Panel in each of the areas affecting major 
systems and the procurement authorities of 
the uniformed services reflect its objectives 
concerning the basic attributes of acquisi
tion laws: that they should identify broad 
policy objectives and fundamental require
ments; that they should encourage the exer
cise of sound judgment by procurement per
sonnel; and that reporting requirements gen
erated in law should insofar as possible not 
impose additional administrative burdens. 
Taken together, these recommendations rep
resent an essential step in rationalizing a 
body of law which is at present too large, too 
diffuse, and far too complex. 

Socioeconomic Laws, Small Business, and 
Simplified Acquisition Threshold: In assess
ing the 114 laws that impose various socio
economic requirements upon the acquisition 
process, the Panel determined that the over
riding need in this area was to establish uni
form thresholds and criteria for applying so
cioeconomic laws to DOD procurements. The 
principal recommendation in this area con-

cerns the adoption of a "simplified acquisi
tion threshold" that would exempt DOD con
tracts below $100,000 from most socio
economic requirements and corresponding 
contract clauses. The exemption from these 
contract clauses would permit the use of ex
pedited procurement procedures for con
tracts at or below the $100,000 level, reducing 
paperwork and overhead costs for both the 
Government and its suppliers. The new 
threshold would streamline over 50% of all 
DOD contract actions above $25,000, while af
fecting only 5% of all contract dollars. thus 
paving the way for more effective manage
ment of DOD's increasingly limited man
power resources.29 Perhaps most significant, 
however, is the recommendation that pro
curements in this range be reserved under 
most conditions for small businesses. The 
primary rationale for this recommendation 
is that smaller contracts provide the best op
portunities for small businesses, especially 
those which are both small and disadvan
taged. The Panel's recommendations are also 
linked to the gradually increased use of elec
tronic contracting and advertising methods, 
not only to improve the efficiency of the ac
quisition process. but also to provide better 
notification of procurement opportunities. 
Equally important. these recommendations 
take place within a context that reaffirms 
and is intended to improve DOD's capability 
to support the small business and minority 
contracting goals established by the Con
gress. The combination of simpler proce
dures with wider public notice also provides 
stronger incentives for small businesses of 
all kinds to compete for Government con
tracts. Finally, the Panel recommends that 
Congress adopt a consolidated chapter in 
Title 10 which clarifies and streamlines the 
labor, environmental, small business, and 
minority contracting requirements applica
ble to DOD. These recommendations promote 
several of the Panel's key objectives: that 
acquisition laws should establish a balance 
between an efficient process and socio
economic policies; and that acquisition laws 
should, without requiring contractors to 
incur additional costs, facilitate the pur
chase by DOD or its contractors of commer
cial products and services based on commer
cial market prices. Because Government and 
business have a common interest in reducing 
overhead, the Panel's intent is to maintain 
the socioeconomic balance while streamlin
ing its statutory requirements. 

Standards of Conduct: The 119 statutes 
falling within this field reflect the fun
damental importance of ethics and integrity 
in the defense acquisition process-as well as 
the fact that this issue has frequently re
ceived congressional attention. Con
sequently, the Panel was more concerned 
with the consolidation of existing ethical re
quirements, rather than the addition of new 
ones. Particular attention was given to those 
statutes covering post-employment restric
tions of Government personnel, the oper
ation of the rule making process affecting 
Government procurement, contractor certifi
cations, and false claims. The Panel's rec
ommendations consistently aim at eliminat
ing the duplication of related requirements 
and the pyramiding of penalties that occur 
frequently throughout the current code. 
Those recommendations also address various 
administrative procedures-often mandated 
by statute-which add both confusion and 
cost, but do not demonstrably promote in
tegrity. Those recommendations are consist
ent with one of the Panel's main objectives: 
that acquisition laws should promote finan
cial and ethical integrity in ways that are 

simple, understandable, not. unduly burden
some, and which encourage sound and effi
cient procurement practices. The amend
ments and other clarifications recommended 
here are especially important in view of the 
personal and institutional stakes that are al
ways present in matters relating to procure
ment integrity. 

Intellectual Property: The Panel examined 
seven key areas in this fast developing field: 
patent infringement; secrecy; university re
search patents; recoupment; copyrights; 
technology transfer; and technical data. Its 
findings reflect the fact that modern tet:h
nology is heavily dependent upon propri
etary invention and entrepreneurial innova
tion: to have access to this technology, the 
Government must respect these market-driv
en norms. Accordingly. the Panel rec
ommends: 

Statutory changes which allow the Sec
retary to utilize technical data rights poli
cies that provide protection for commer
cially valuable technology; 

Amendment of the Bayh-Dole Act to en
courage the prompt filing of patent applica
tions by inventors working on federally 
sponsored research; 

The elimination of mandatory Government 
recoupment of non-recurring costs in defense 
products being offered through the foreign 
military sales program; 

New limitations on the imposition and du
ration of secrecy orders applied to certain in
ventions by Title 35 of the U.S. Code; and 

Enhancements to the Federal Govern
ment's authority to secure copyright protec
tion for computer programs developed under 
Government auspices. 

These recommendations specifically imple
ment the Panel's objectives of integrating 
civilian and m111tary procurement. More im
portantly, however, they also reflect the ur
gency expressed in Congress and the acquisi
tion community that procurement efficiency 
in high technology is essential for the com
petitiveness and development of the national 
industrial base. 

Commercial Procurement: The centerpiece 
of the Panel's effort to promote more effec
tive integration between the military and ci
vilian markets is a consolidated new sub
chapter on commercial procurement which is 
recommended for inclusion in Title 10. The 
draft statute, which is closely coordinated 
with the changes being recommended to the 
Truth in Negotiations and Competition in 
Contracting Acts, states that commercial 
items are to be used whenever they will sat
isfy the requirements of DOD. This policy 
statement is reinforced by broader defini
tions of such key terms as "commercial 
item" and "component" and is implemented 
with due regard to nondevelopment items 
and existing sources of supply. However, the 
most important part of the new statute may 
be the list of related laws which it specifi
cally exempts from any DOD contract for the 
purchase of a commercial item. Simply stat
ed, any commercial item meeting the defini
tion of that term would be exempt from stat
utory contract requirements listed in the 
law. Another significant feature of the draft 
statute is its reliance on commercial stand
ards and practices, such as established cata
logues or prevailing market prices, in deter
mining if the cost of a commercial product is 
reasonable. These practices are also reflected 
in a limitation on the Government's right to 
audit or to require additional documentation 
beyond prevailing market practices. The 
Panel's overall trust is to make DOD's buy
ing processes conform more closely to the 
norms of the commercial marketplace. 
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Those changes are intended not only to ful
fill the Panel's objectives regarding commer
cial-military integration, but also to apply 
long standing and repeated congressional 
guidance on this subject as well. 

Defense Trade and Cooperation: The Panel 
reviewed this functional area because of a 
conviction that international considerations 
will play an increasingly important role in 
the defense acquisition system. Recognizing 
the importance of a team approach, Sec
retary of Defense Dick Cheney has repeat
edly advocated greater cooperation between 
the NATO allies in all phases of the procure
ment process, particularly in research and 
development.30 In examining those statutes 
which affect DOD ability to play a construc
tive role in defense trade, the Panel found 
that there were almost as many legislative 
barriers to cooperation in the international 
arena as there were to military-civilian co
operation on the domestic scene. In addition 
to the Buy American Act, there were numer
ous product and source restrictions on the 
books, barriers that were continued or aug
mented with the passage of each appropria
tions or authorization act.31 The Panel deter
mined that its advice in this area would be 
guided by three principles. 

First, DOD acquisition policy should be 
consistent and reciprocal with the acquisi
tion and trade policies of its allies. DOD 
should have, for example, the statutory au
thority to purchase NATO-standard items
which may or not be available from Amer
ican sources. The Panel's principal rec
ommendations on the Buy American Act-to 
substitute the "substantial transformation" 
test of the Trade Agreements. Act · for the 
current "component test"-are intended to 
foster the use of American commercial 
items, as well as to adjust the critical bal
ance between flexibility and reciprocity. 
Second, DOD's acquisition policy should be 
consistent with the promotion of a strong 
U.S. defense technology, industrial, and mo
bilization base. Because military-commer
cial integration is not the solution to all 
problems, DOD must have the ability to re
strict acquisitions to domestic sources when 
it is in the nation's interest. The Panel's rec
ommendations on 10 U.S.C. §2504 will ensure 
that future agreements concluded between 
the United States and foreign Governments 
will be coordinated with defense industrial 
base requirements. Third, DOD acquisition 
policy must be coordinated with inter
national operational agreements, allied lo
gistics support, standardization, and sales of 
U.S. equipment to foreign countries. Because 
foreign military sales are an important fac
tor in maintaining the American defense in
dustrial base, DOD should have the author
ity to coordinate the buying and selling of 
products and services in order to negotiate 
with our allies and other foreign countries. 
The repeal of recoupment for non-recurring 
research and development costs contained in 
the Panel's review of 10 u.s.a. §2761 is an ex
ample of the flexibility needed in this area. 

In summary, while civilian-military inte
gration, like charity, begins at home, pro
moting and developing the U.S. defense in
dustrial base also means adjusting to the 
twin realities of competition and coopera
tion in the global defense marketplace. 

F. Constraints 
It will ultimately be for the Congress to 

decide how well the Panel's recommenda
tions met its declared objectives as well as 
the goals suggested by the original mandate. 
However, in assessing those results, both 
Congress and the general public should be 
aware" of the constraints which affected the 
Panel's work. 

The key constraint was time, especially 
when measured against the magnitude of the 
task. The 16 months between the convening 
of the Panel and the printing of this Report 
obviously constrained the process of consid
ering the 889 statutes comprising the uni
verse of acquisition laws-a number so high 
that it surprised even veteran observers of 
these matters. While an extension of the 
statutory deadline of January 15, 1993 could 
have been justified, the Panel members 
strongly believed that it was more important 
to place their recommendations squarely on 
the agenda of a new Administration and a 
new Congress. Inevitably, priorities were set 
in order to bring the greatest analytical at
tention to the most obvious and best under
stood problems, especially in those areas 
that offered the greatest prospects for im
provement. In addition to focusing on the 
most relevant acquisition laws, the Panel 
necessarily excluded regulations, executive 
orders, and most case law from the study. 
However, the most significant effects im
posed by the time constraint may have come 
when the Panel chose to recommend a law's 
retention or to exclude it from more detailed 
consideration, either because the evidence 
for change was ambiguous or because it was 
impossible to obtain additional data without 
the expenditure of far greater resources than 
the Panel had at its disposal. The Panel is, 
therefore, recommending the retention of 
more laws than might otherwise have been 
identified for amendment or repeal. It is im
portant to note that these recommendations 
are made on the basis of the "best evidence" 
available to the Panel at the time of its deci
sion. 

The second constraint reflects a general 
concern about the number of laws considered 
during this review, as well as their replace
ment within the U.S. Code. Many of the stat
utes affecting defense procurement arise 
from titles of the Code beyond Title 10, often 
reflecting the divergent interests and agen
das of many different congressional commit
tees and subcommittees. The organization of 
the Code also reflects multiple functions 
which may apply in different ways to dif
ferent agencies of the Government. The rec
ognition of those realities affected one of the 
Panel's original goals, which was to "prepare 
a proposed code of relevant acquisition 
laws." Early in its deliberations, the Panel 
decided that this goal did not imply the cre
ation of a "model code" for DOD procure
ment to be located at a single point within 
the body of Title 10---primarily because the 
administrative tidiness of such a compila
tion would be less helpful than the jurisdic
tional questions that would inevitably be 
raised. Equally important was the need to 
assemble and review the array of procure
ment laws before creating a "model code" in 
Title 10 or anywhere else. Consequently, 
though it has recommended the consolida
tion of certain laws and chapters in several 
of the areas noted above, the statutes which 
the Panel has assembled, reviewed, and pre
sented in the following pages represent its 
best judgments on the core functions of the 
defense procurement process. Should those 
recommendations be enacted, therefore, a 
new code of relevant acquisition laws will 
have been created. 

There can be no doubt, however, that the 
task of codification will require a great deal 
of leadership and teamwork in the new Con
gress. A recent 6tudy by the Business Execu
tives for National Security, for example, is 
merely the latest to note that no fewer than 
107 congressional committees and sub
committees exercise some degree of Penta-

gon oversight: "The result is massive juris
dictional confusion. " 32 But without better 
coordination, defense procurement law will 
remain complex, confused, and often chaotic. 
The evidence accumulated during the review 
also suggests that an ancillary result of ju
risdictional confusion is the proliferation of 
laws which can impose burdensome and often 
conflicting requirements. While the Panel is 
particularly appreciative of the strong con
gressional support for its efforts, it respect
fully suggests that the enactment of the re
forms recommended here will not achieve a 
lasting effect unless Congress also gives con
tinued attention to its responsibility for 
maintaining a disciplined and coherent legal 
structure. 

The final point of this introduction may 
not be so much a constraint as a caveat. The 
work of this Panel represents its best efforts 
to provide· a common baseline for those who 
seek to improve defense acquisition laws as 
well as the policies which implement them. 
In each of the areas they reviewed, however, 
the Panel members were struck by the mag
nitude of the task which future reformers 
will face in making comprehensive legisla
tive changes. There is also no question that 
these recommendations are best thought of 
as a "first cut" at a large problem, and cer
tainly not as an ideal solution to it. More
over, the Panel recognizes the importance of 
seeking Government-wide consistency in 
procurement matters and hopes that its rec
ommendations can serve as the baseline for 
parallel changes in the legislative 
underpinnings of civilian agency acquisition. 
While these findings do not fully achieve the 
Packard Commission's ultimate goal of pro
viding a "single, consistent, and greatly sim
plified procurement statute," 33 they clearly 
carry out the will of Congress by translating 
those general principles into a " pragmatic, 
workable set of recommended changes to the 
acquisition laws." 34 It is therefore our sin
cere hope that the changes charted in the 
following pages will make a substantial and 
lasting contribution to the development of a 
more efficient defense procurement system, 
one that is capable of meeting any future 
challenge to American national security. 
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Mr. BINGAMAN. Mr. President, our 
bill builds on this foundation. The 
Armed Services Committee directed 
the staff on a bipartisan basis and in 
partnership with the staff of the Gov
ernmental Affairs and Small Business 
Committees to carry out a thorough 
review of the section BOO panel's pro
posals and to make recommendations 
to the members on an acquisition re
form bill that we could see enacted in 
this Congress. Each of us is committed 
to this goal. 

That months' long process produced 
a draft last month, about the same 
time the administration was complet
ing the national performance review 
which was reaching very similar con
clusions. The draft did not follow the 
section 800 panel's recommendations in 
every detail, as Senator GLENN has 
pointed out in his statement. But it did 
make recommendations on every sec
tion 800 provision, carrying out the 
most significant and far-reaching rec
ommendations of both the section 800 
panel and the national performance re
view, and included additional ideas 
which arose in the staff discussions. It 
is a slightly amended version of that 
draft which we are introducing today 
with the support of the administration, 
support that will be crucial to getting 
this bill enacted. I compliment the 
President and the Vice President for 
seizing this opportunity to make a fun
damental change in how the Govern
ment does business and getting behind 
this effort so forcefully. 

I will not go in to the provisions of 
the bill. Senator GLENN, who has been 
a leader on this issue for many years, 
has included both a summary and sec
tion-by-section analysis in his state
ment. Senator LEVIN, who together 
with Senator COHEN has led the effort 
to simplify commercial product pur
chases and who coauthored with Sen
ator COHEN the last major piece of ac
quisition legislation-the Competition 
in Contracting Act of 1984, has de
scribed the commercial product provi
sions in detail. But I would like to 
point out that one of the fundamental 
principles we are trying to advance in 
this bill is integration of the commer
cial and military sectors of our econ
omy. The Armed Services Committee 
under Senator NUNN's able leadership 
and the Department of Defense under 
Bill Perry's and John Deutch's leader
ship have concluded that it is critical 
that DOD rely in the future to the 
maximum extent possible on the com
mercial sector for the products and 
services it needs to secure our defense. 
We can not afford to try to support a 
duplicative effort in what Adm. Bobby 
Inman has termed a defense ghetto 
walled off by the acquisition system 

from the mainstream of American and 
international commerce. In our view 
we must make it easier for defense-de
pendent firms to use commercial prac
tices and produce commercial products 
and for commercially oriented firms to 
do business with Government. 

This commercial-military integra
tion strategy will not meet all of 
DOD's needs. Clearly, there are areas 
such as advanced conventional muni
tions or nuclear attack submarines or 
aircraft carriers where the only cus
tomer is the Government and the Gov
ernment must decide how large a base 
to maintain and have an acquisition 
system in part suited to dealing with 
that largely captive base. But a com
mercial-military integration strategy 
can and must work in the large number 
of dual-use areas-electronics, mate
rials, manufacturing processes, soft
ware-where the commercial market is 
the dominant buyer and DOD really 
has no choice but to leverage that mar
ket. 

In a sense we are saying that DOD's 
leverage as its budget declines-and it 
has been declining since 1986-DOD's 
leverage to impose additional burdens 
on the large and growing commercial 
sector is sharply declining, but our 
laws have not caught up. We are still 
acting as if DOD and the Federal Gov
ernment more generally has all the le
verage and that firms will beat a path 
to our door to do business with us. In 
1986, the manufacturing sector of our 
economy was about $850 billion. DOD 
was consuming about $120 billion a 
year in manufactured products, fully 15 
percent of that sector's output. In fis
cal year 1994, DOD's purchases will be 
well less than 10 percent of the $1.1 tril
lion manufacturing sector's output. By 
the end of the decade DOD will be less 
than 5 percent. 

If we do not reform our acquisition 
system to foster commercial-military 
integration, as our bill does, we run the 
risk that DOD will be able to do busi
ness with only an ever diminishing set 
of captive contractors-those contrac
tors willing to put up with all the re
quirements passed down to them in 
their contracts, but increasingly dis
connected from the innovations occur
ring in the commercially oriented pri
vate sector. This would have grave con
sequences for our security. That it fos
ters commercial-military integration 
is one of the most compelling argu
ments in favor of our legislation. It is 
also a key yardstick by which we 
should judge the proposals we receive 
for changing the legislation. 

Mr. President, I know that this bill, 
which is over 300 pages long, will re
quire a careful, deliberative process 
here in the Congress. We are commit
ted to proceeding in our respective 
committees promptly with hearings, 
hopefully joint hearings as often as 
possible, to receive the comments of 
the many groups interested in our pro
posals. We will proceed on a bipartisan 
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basis, as all of our efforts have pro
ceeded since the inception of the sec
tion 800 process. I look forward to a 
constructive process that produces the 
most comprehensive acquisition reform 
legislation in a very long time. I hope 
that those with an interest in only a 
few specific details of our bill will seek 
to understand the overall spirit in 
which the bill is put forward before 
asking us to maintain the status quo in 
their particular area. 

There is frankly a danger of this bill 
unraveling. All the laws on the books 
in the acquisition area respond to some 
real problem or seek to advance some 
meritorious goal. Many have Members 
of Congress' names attached to them. 
If we are to loosen the grip of these in
dividual laws to streamline the acqui
sition process, improve its efficiency, 
and foster commercial-military inte
gration, a majority of the Congress will 
have to join us in the pursuit of these 
broader goals. 

I believe that we will see that sup
port and that this legislation will be 
enacted in this Congress in a form very 
similar to what we are introducing 
today. The time is ripe because the 
public is looking for a more efficient 
Government, a better performing Gov
ernment. They do not want to see 23 
hands touch a simple computer pro
curement or millions of dollars spent 
in an effort to save thousands as too 
often occurs today. 

My colleagues and I are offering a 
prescription for change in a fundamen
tal area of Government activity. It is 
time for change and time for the ineffi
ciencies to go. The section 800 panel 
has taken the excuses away from us 
and from the executive branch. We 
have the roadmap for where we need to 
go. The question is now whether we 
will make the journey. As of today, 
Senator GLENN has placed that ques
tion before the Senate. I hope that the 
response will be overwhelmingly posi
tive. 

By Mr. FORD: 
S. 1588. A bill to amend the Independ

ent Safety Board Act of 1974 to author
ize appropriations for fiscal years 1994, 
1995, and 1996; to the Committee on 
Commerce, Science, and Transpor
tation. 
INDEPENDENT SAFETY BOARD ACT AMENDMENTS 

OF 1993 

Mr. FORD. Mr. President, today I am 
introducing legislation to reauthorize 
the National Transportation Safety 
Board for 3 years. A hearing will be 
held on this measure on Friday, Octo
ber 29, 1993. 

The authorization levels in this legis
lation are the same as being considered 
in the House of Representatives. There 
are no substantive amendments to the 
Independent Safety Board Act. 

The NTSB was created by the De
partment of Transportation Act of 1966, 
and made an independent agency by 

the Independent Safety Board Act of 
1974. The NTSB is primarily respon
sible for investigating and determining 
the cause of aviation, highway, rail, 
pipeline and marine accidents. Follow
ing its investigations, the NTSB also 
has the responsibility of making rec
ommendations to Federal, State and 
local agencies to prevent the recur
rence of accidents. 

I look forward to early action on this 
legislation. It is my hope that soon 
after the Commerce Committee hear
ing the bill will be reported from the 
committee and ready for Senate floor 
action. 

I ask unanimous consent that the 
text of the legislation be printed in the 
RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1588 
Be it enacted by the Senate and House of Rep

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TI1LE. 

This Act may be cited as the " Independent 
Safety Board Act Amendments of 1993". 
SEC. 2. AUTHORIZATION OF APPROPRIATIONS. 

Sec. 309(a) of the Independent Safety Board 
Act of 1974 (49 App. U.S.C. 1907(a)) is amended 
to read as follows: 

" (a) There are authorized to be appro
priated for the purposes of this Act not to 
exceed $37,580,000 for the fiscal year ending 
September 30, 1994, $44,000,000 for the fiscal 
year ending September 30, 1995, and 
$45,100,000 for the fiscal year ending Septem
ber 30, 1996. Such sums shall remain avail
able until expended.". 

By Mrs. BOXER (for herself, Mr. 
WARNER, Mr. DECONCINI, Mrs. 
FEINSTEIN, Mr. WOFFORD, Ms. 
MOSELEY-BRAUN, Mr. METZEN
BAUM, Mrs. MURRAY, Mr. HAR
KIN, Ms. MIKULSKI, and Mr. 
FEINGOLD): 

S. 1589. A bill to amend title 18, Unit
ed States Code, to prohibit any State 
motor vehicle department from disclos
ing certain personal information about 
a person doing business with such de
partment; to the Committee on Gov
ernmental Affairs. 

DRIVER'S PRIVACY PROTECTION ACT OF 1993 

Mrs. BOXER. Mr. President, I ask 
unanimous consent that the text of the 
Driver's Privacy Protection Act of 1993, 
which I am introducing, be printed in 
the RECORD. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

s. 1589 
Be it enacted by the Senate and House of 

Representatives of the United States of America 
in Congress assembled, 
SECTION 1. SHORT TI1LE; PURPOSE. 

(a) SHORT TITLE.-This Act may be cited as 
the " Driver's Privacy Protection Act of 
1993". 

(b) PURPOSE.-The purpose of this Act is to 
protect the personal privacy and safety of li
censed drivers consistent with the legitimate 
needs of business and government. 

SEC. 2. AMENDMENT TO TITLE 18, UNITED 
STATES CODE. 

Title 18 of the United States Code is 
amended by inserting immediately after 
chapter 121, the following new chapter: 
" CHAPTER 122-PROHIBITION ON RE

LEASE OF CERTAIN PERSONAL INFOR
MATION 

" Sec. 2720. Prohibition on release of certain 
personal information . 

" Sec. 2721. Unlawful use of personal infor-
mation . 

" Sec. 2722. Definitions. 
" Sec. 2723. Penalties. 
" Sec. 2724. Effect on State and local laws. 
"§ 2720. Prohibition on release of certain per· 

sonal information 
" (a) DISCLOSURE.-It is unlawful for any 

department of motor vehicles of any State or 
any other person or organization to disclose 
or obtain, except as authorized by this chap
ter, personal information about any individ
ual obtained by such department in connec
tion with a motor vehicle operator's permit, 
motor vehicle title, identification card, or 
motor vehicle registration issued by the de
partment to that individual , unless such in
dividual ·has authorized such disclosure . 

" (b) EXCEPTIONS.-It is not unlawful to dis
close or obtain personal information, other
wise unlawful under this chapter, for any of 
the following routine uses if the person re
ceiving such information has certified to the 
Department that the information will be 
used only for one of the specified permissible 
purposes: 

" (1 ) For the use of any Federal, State or 
local court in carrying out its functions. 

" (2) For the use of any Federal, State or 
local agency in carrying out its functions, 
including a law enforcement agency. 

" (3) For the use in connection with mat
ters of automobile and driver safety, includ
ing manufacturers of motor vehicles con
ducting a recall of motor vehicles. 

" (4) For the use in any civil or criminal 
proceeding in any Federal, State or local 
court, if such proceeding involves a motor 
vehicle . 

" (5) For use in research activities, if the 
motor vehicle department determines that 
such information will not be used to contact 
the individual and that individual is not 
identified or associated with the requested 
personal information. 

" (6) For use in marketing activities if the 
motor vehicle department-

" (A) has provided the individual with re
gard to whom the information is requested 
with the opportunity, in a clear and con
spicuous manner, to prohibit a disclosure of 
such information for marketing activities; 

" (B) has received assurances that the in
formation will be used, rented, or sold solely 
for a permissible use under this chapter, in
cluding marketing activities; and 

" (C) has received assurances from any per
son purchasing such information from a 
motor vehicle department for marketing 
purposes that such person to whom they sell 
or rent the information and the permissible 
purpose for which the purchaser will use the 
information. 

" (7) For use by any insurer or insurance 
support organization; or their employees, 
agents, and contractors, in connection with 
claims investigation activities and antifraud 
activities. 

" (8) For use by any organization, or its 
agent, in connection with a business trans
action, when the purpose is to verify the ac
curacy of personal information submitted to 
that business or agent by the person whom 
such information pertaining, or, if the infor
mation submitted is not accurate, to obtain 
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correct information for the purpose of pursu
ing remedies against a person who provided 
false information or presented a check or 
similar item that was not honored. 

"(9)(A) For use by any organization, if such 
organization has certified that it has ob
tained a statement from the person to whom 
the information pertains authorizing the dis
closure of such information under this chap
ter in accordance with an agreement entered 
into pursuant to subparagraph (B). 

"(B) Any motor vehicle department of a 
State is authorized to. enter into an agree
ment (A) pursuant to which the motor vehi
cle department may subsequently release in
formation to that organization on the basis 
of a certification that the entity has ob
tained or will have obtained consent from 
the individual to whom the information per
tains to obtain such personal information 
from the State motor vehicle department. 
"§ 2721. Unlawful use of personal information 

"(a) UNLAWFUL ACTS BY STATE MOTOR VE
HICLE DEPARTMENTS, ORGANIZATIONS OR PER
SONS.-lt is unlawful for any State motor ve
hicle department or organization or person 
to disclose, sell or otherwise make available, 
or use personal information about any indi
vidual referred to in section 2720 except in 
accordance with this chapter. 

"(b) UNLAWFUL ACTS BY PERSONS OR 0RGA
NIZATIONS.-lt is unlawful for any person or 
organization-

" (1) to make any false representation to 
obtain ·personal information from a depart
ment of motor vehicles of any State or other 
person about any individual referred to in 
section 2720; or 

"(2) to use personal information obtained 
from any department of motor vehicles of 
any State or other person for any purpose 
other than as requested by that person or or
ganization, or other than the purpose for 
which such information was disclosed. 

"(c) EXCEPTION.-The prohibition referred 
to in subsection (a) of section 2720 and sub
sections (a) and (b) of this section shall not 
apply to any person to whom the informa
tion pertains. 
"§ 2722. Definitions 

"As used in this chapter: 
"(1) The term 'personal information' in

cludes an individual's photograph, driver's 
identification number, name, address, tele
phone number, social security number, and 
medical and disability information. Such 
term does not include information on vehicu
lar accidents, driving violations, and driver's 
status. 

"(2) The term 'person' means any individ
ual. 

"(3) The term 'State' means each of the 
several States. District of Columbia, Com
monwealth of Puerto Rico , Virgin Islands, 
Guam, American Samoa, and the Common
wealth of the Northern Mariana Islands. 

" (4) The term 'organization' means any 
person other than an individual, including 
but not limited to, a corporation, associa
tion, institution, a car rental agency, em
ployer, and insurers, insurance support orga
nization, and their employees, agents, or 
contractors. 
"§ 2723. Penalties 

"(a) WILLFUL VIOLATIONS.-
"(1) Any person who willfully violates this 

chapter shall be fined under this title, or im
prisoned for a period not exceeding 12 
months, or both. 

"(2) Any organization who willfully vio
lates this chapter shall be fined under this 
title . 

"(b) NONWILLFUL VIOLATIONS.-Any person 
or organization who violates this chapter, 

other than a willful violation, shall be sub
ject to a civil penalty in an amount not to 
exceed $5,000. 

"(C) VIOLATIONS BY STATE DEPARTMENT OF 
MOTOR VEHICLES.-Any State department of 
motor vehicles which willfully violates this 
chapter shall be subject to a civil penalty in 
the amount of $10,000. Each day of continued 
noncompliance shall constitute a separate 
violation. 
"§ 2724. Effect on State and local laws 

" The provisions of this chapter shall super
sede only those provisions of law of any 
State or local government which would re
quire or permit the disclosure or use of per
sonal information which is otherwise prohib
ited by this chapter.". 

SEc. 3. The amendments made by this Act 
shall take effect upon the expiration of the 
270-day period following the date of its en
actment. 

Mr. WARNER. Mr. President, I join 
with my distinguished colleague from 
California, Senator BOXER, as an origi
nal cosponsor of her excellent initia
tive, the Driver's Privacy Protection · 
Act of 1993. 

The legislation would protect a driv
er's privacy by preventing access to an 
individual's identity and address on the 
basis of that individual's license plates. 
Currently, 32 States permit such access 
for a nominal fee paid to the Depart
ment of Motor Vehicles. 

In today's world, both personal pri
vacy and personal safety are disappear
ing and this legislation would help to 
protect both. The bill incorporates the 
intentions of the 1974 Privacy Act, 
which addresses the collection of per
sonal information by Federal agencies. 
The bill also includes the recommenda
tions of the 1977 Privacy Protection 
Study Commission report. 

Citizens who wish to operate a motor 
vehicle have no choice but to register 
with the Department of Motor Vehicles 
and they should do so with full con
fidence that the information they pro
vide will not be disclosed indiscrimi
nately. 

The Commonwealth of Virginia cur
rently makes vehicle owners' identities 
available only to inquiring individuals 
who demonstrate good reason for want
ing to know. There is no reason good 
enough to invade the privacy or risk 
the safety of any citizen. 

ADDITIONAL COSPONSORS 
s. 732 

At the request of Mr. KENNEDY, the 
name of the Senator from Oregon [Mr. 
HATFIELD] was added as a cosponsor of 
S. 732, a bill to provide for the immuni
zation of all children in the United 
States against vaccine-preventable dis
eases, and for other purposes. 

s. 784 

At the request of Mr. HATCH, the 
name of the Senator from Delaware 
[Mr. ROTH] was added as a cosponsor of 
S. 784, a bill to amend the Federal 
Food, Drug, and Cosmetic Act to estab
lish standards with respect to dietary 
supplements, and for other purposes. 

s. 1087 

At the request of Mr. KOHL, the name 
of the Senator from Arkansas [Mr. 
PRYOR] was added as a cosponsor of S. 
1087, a bill to amend title 18, United 
States Code, to prohibit the possession 
of a handgun or ammunition by, or the 
private transfer of a handgun or ammu
nition to, a juvenile. 

s. 1128 

At the request of Mr. AKAKA, the 
name of the Senator from Virginia [Mr. 
ROBE] was added as a cosponsor of S. 
1128, a bill to amend title 38, United 
States Code, to permit the burial in 
cemeteries of the National Cemetery 
System of certain deceased reservists. 

s. 1208 

At the request of Mr. SPECTER, his 
name was added as a cosponsor of S. 
1208, a bill to authorize the minting of 
coins to commemorate the historic 
buildings in which the Constitution of 
the United States was written. 

s. 1354 

At the request of Mrs. KASSEBAUM, 
the name of the Senator from New 
Hampshire [Mr. SMITH] was added as a 
cosponsor of S. 1354, a bill to amend the 
Fair Labor Standards Act of 1938 relat
ing to the minimum wage and overtime 
exemption for employees subject to 
certain leave policies, and for other 
purposes. 

s. 1356 

At the request of Mr. HATCH, the 
name of the Senator from South Da
kota [Mr. PRESSLER] was added as a co
sponsor of S. 1356, a bill to restore 
order, deter crime, and make our 
neighborhoods and communities safer 
and more secure places in which to live 
and work. 

s. 1425 

At the request of Mr. CONRAD, the 
name of the Senator from Alabama 
[Mr. HEFLIN] was added as a cosponsor 
of S. 1425, a bill to establish a National 
Appeals Division of the Department of 
Agriculture to hear appeals of adverse 
decisions made by certain agencies of 
the Department, and for other pur
poses. 

s. 1437 

At the request of Mr. LAUTENBERG, 
the names of the Senator from Min
nesota [Mr. WELLSTONE] and the Sen
ator from Utah [Mr. HATCH] were added 
as cosponsors of S. 1437, a bill to amend 
section 1562 of title 38, United States 
Code, to increase the rate of pension 
for persons on the Medal of Honor roll. 

At the request of Mr. DOLE, the 
names of the Senator from Pennsylva
nia [Mr. SPECTER] and the Senator 
from Maine [Mr. COHEN] were added as 
cosponsors of S. 1437, supra. 

s. 1450 

At the request of Mrs. FEINSTEIN, the 
names of the Senator from West Vir
ginia [Mr. BYRD], the Senator from 
New Hampshire [Mr. GREGG], the Sen
ator from Kansas [Mrs. KASSEBAUM], 
and the Senator from New Hampshire 
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[Mr. SMITH] were added as cosponsors 
of S. 1450, a bill respecting the relation
ship between the workers' compensa
tion benefits and the benefits available 
under the Migrant and Seasonal Agri
cultural Worker Protection Act. 

s. 1478 

At the request of Mr. PRYOR, the 
name of the Senator from Mississippi 
[Mr. LOTT] was added as a cosponsor of 
S. 1478, a bill to amend the Federal In
secticide, Fungicide, and Rodenticide 
Act to ensure that pesticide tolerances 
adequately safeguard the health of in
fants and children, and for other pur
poses. 

SENATE JOINT RESOLUTION 55 

At the request of Mr. HATCH, the 
names of the Senator from New Mexico 
[Mr. DOMENICI], the Senator from Min
nesota [Mr. DURENBERGER], the Senator 
from North Carolina [Mr. HELMS], the 
Senator from South Carolina [Mr. HoL
LINGS], the Senator from Texas [Mrs. 
HUTCHISON], the Senator from Alabama 
[Mr. SHELBY], and the Senator from 
South Carolina [Mr. THuRMOND] were 
added as cosponsors of Senate Joint 
Resolution 55, a joint resolution to des
ignate the periods commencing on No
vember 28, 1993, and ending on Decem
ber 4, 1993, and commencing on Novem
ber 27, 1994, and ending on December 3, 
1994, as "National Home Care Week." 

SENATE JOINT RESOLUTION 75 

At the request of Mr. ROTH, the name 
of the Senator from Massachusetts 
[Mr. KERRY] was added as a cosponsor 
of Senate Joint Resolution 75, a joint 
resolution designating January 2, 1994, 
through January 8, 1994, as "National 
Law Enforcement Training Week." 

SENATE JOINT RESOLUTION 122 

At the request of Mr. LAUTENBERG, 
the names of the Senator from Arizona 
[Mr. McCAIN], the Senator from Wash
ington [Mrs. MURRAY], the Senator 
from Idaho [Mr. KEMPTHORNE], and the 
Senator from Minnesota [Mr. 
WELLSTONE] were added as cosponsors 
of Senate Joint Resolution 122, a joint 
resolution designating December 1993 
as "National Drunk and Drugged Driv
ing Prevention Month." 

SENATE JOINT RESOLUTION 131 

At the request of Mr. BRADLEY, the 
name of the Senator from South Da
kota [Mr. PRESSLER] was added as a co
sponsor of Senate Joint Resolution 131, 
a joint resolution designating the week 
beginning November 14, 1993, and the 
week beginning November 13, 1994, each 
as "Geography Awareness Week." 

SENATE JOINT RESOLUTION 135 

At the request of Mr. SIMON, the 
name of the Senator from Oklahoma 
[Mr. BOREN] was added as a cosponsor 
of Senate Joint Resolution 135, a joint 
resolution designating the week begin
ning October 25, 1993, as "World Popu
lation Awareness Day." 

SENATE JOINT RESOLUTION 140 

At the request of Mr. LAUTENBERG, 
the name of the Senator from North 

Dakota [Mr. DoRGAN] was added as a 
cosponsor of Senate Joint Resolution 
140, a joint resolution to designate De
cember 7, 1993, as "National Pearl Har
bor Remembrance Day." 

SENATE CONCURRENT RESOLUTION 34 

At the request of Mr. BRADLEY, the 
names of the Senator from Florida [Mr. 
MACK] and the Senator from Maryland 
[Ms. MIKULSKI] were added as cospon
sors of Senate Concurrent Resolution 
34, a concurrent resolution expressing 
the sense of the Senate regarding the 
accounting standards proposed by the 
Financial Accounting Standards Board. 

AMENDMENTS SUBMITTED 

RELIGIOUS FREEDOM 
RESTORATION ACT OF 1993 

KENNEDY (AND HATCH) 
AMENDMENT NO. 1082 

Mr. KENNEDY (for himself and Mr. 
HATCH) proposed an amendment to the 
bill (S. 578) to protect the free exercise 
of religion; as follows: 

On page 2, line 14, insert "substantially" 
before "burden". 

On page 3, line 5, insert "substantially" be
fore "burdened". 

On page 3, line 7, insert "substantially" be
fore "burdened". 

On page 3, line 9, insert "substantially" be
fore "burden". 

On page 3, line 13, insert "substantially" 
before "burden". 

REID (AND OTHERS) AMENDMENT 
NO. 1083 

Mr. REID (for himself, Mr. SIMPSON, 
Mr. BRYAN, Mr. SASSER, Mr. MATHEWS, 
Mr. BURNS, and Mr. HELMS) proposed 
an amendment to the bill S. 578, supra; 
as follows: 

At the end of the bill, add the following:. 
SEC. • CONSTRUCTION. 

Notwithstanding any other provision of 
this Act, nothing in this Act or any amend
ment made by this Act shall be construed to 
affect, interpret, or in any way address that 
portion of the First Amendment regarding 
laws prohibiting the free exercise of religion, 
with respect to any individual who is incar
cerated in a Federal, State, or local correc
tional, detention, or penal facility (including 
any correctional, detention, or penal facility 
that is operated by a private entity under a 
contract with a government). 

NOTICES OF HEARING 
COMMITTEE ON ENERGY AND NATURAL 

RESOURCES 

Mr. BUMPERS. Mr. President, I 
would like to announce for the public 
that a field hearing has been scheduled 
before the Subcommittee on Public 
Lands, National Parks and Forests on 
mining activities in units of the Na
tional Park System in Alaska. 

The hearing will take place on Satur
day, November 6, 1993, beginning at 9 

a.m. and concluding at approximately 1 
p.m. The hearing will be held in the au
ditorium of the Anchorage Museum of 
History and Art, 121 W. Seventh Ave
nue, in Anchorage, AK. 

.The subcommittee will invite wit
nesses representing a cross-section of 
views and organizations to testify at 
the hearing. Others wishing to testify 
may, as time permits, make a brief 
statement of no more than 2 minutes. 
Those wishing to testify should contact 
Senator MURKOWSKI's office in Anchor
age at (907) 271-3735. The deadline for 
signing up to testify is Friday, October 
29. Every attempt will be made to ac
commodate as many witnesses as pos
sible, while ensuring that all views are 
represented. 

Witnesses invited to testify are re
quested to bring 10 copies of their testi
mony with them to the hearing, and 
not to submit any testimony in ad
vance. Statements may also be submit
ted for the hearing record. It is only 
necessary to provide one copy of any 
material submitted for the record. 
Comments for the record may be 
brought to the hearing or submitted to 
the Subcommittee on Public Lands, 
National Parks and Forests, Commit
tee on Energy and Natural Resources, 
304 Dirksen Senate Office Building, 
Washington, DC 2051o-6150. 

For further information, please con
tact David Brooks of the subcommittee 
staff in Washington at (202) 224-8115 or 
Jim Deagen in Senator MURKOWSKI's 
Anchorage office at (907) 271-3735. 

COMMITTEE ON AGRICULTURE, NUTRITION AND 
FORESTRY 

Mr. LEAHY. Mr. President, I would 
like to announce that the Senate Com
mittee on Agriculture, Nutrition, and 
Forestry Subcommittee on Agricul
tural Research, Conservation, For
estry, and General Legislation will 
hold a hearing to explore how the U.S. 
Forest Service intends to define and 
implement ecosystem management and 
how it compares with efforts underway 
by the Bureau of Land Management to 
implement their version of ecosystem 
management. The hearing will be held 
on Tuesday, November 9, 1993, at 2 p.m. 
in SR-332. Senator TOM DASCHLE will 
preside. · 

For further information, please con
tact Eric Washburn at 224-2321. 

NOTICE OF MEETING 
COMMITTEE ON RULES AND ADMINISTRATION 

Mr. FORD. Mr. President, I wish to 
announce that the Committee on Rules 
and Administration will meet in SR-
301, Russell Senate Office Building, on 
Thursday, November 4, 1993, at 9:30 
a.m., to hold a markup on pending ex
ecutive, legislative, and administrative 
business. 

The committee will consider the fol
lowing executive and Mgislative busi
ness: the nomination of Michael F. 
DiMario, of Maryland, to be Public 
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Printer; H.R. 877, to authorize the es
tablishment of the National African
American Museum within the Smithso
nian Institution; H.R. 2677, to authorize 
the Board of Regents of the Smithso
nian to plan, design, and construct the 
West Court of the National Museum of 
Natural History; Senate Joint Resolu
tion 143 and 144, providing for the ap
pointments of Frank Anderson Shrontz 
and Manuel Luis Ibanez, respectively, 
as citizen regents of the Board of Re
gents of the Smithsonian Institution; 
S. 716, to require that all Federal litho
graphic printing be performed using 
ink made from vegetable oil; _ and an 
original resolution to authorize the 
printing of a revised edition of the Sen
ate Election Law Guidebook. 

The committee will also consider the 
following administrative business: Reg
ulations for operation and use of the 
Senate subway system; regulations 
governing use of the Senate health and 
fitness facility; rule for use of display 
materials in the Senate Chamber; and 
other matters ready for consideration 
at time of markup. 

For further information regarding 
this meeting, please contact Carole 
Blessington of the Rules Committee 
staff on extension 40278. 

AUTHORITY FOR COMMITTEES TO 
MEET 

COMMITI'EE ON BANKING, HOUSING, AND URBAN 
AFFAIRS 

Mr. REID. Mr. President, I ask unan
imous consent that the Committee on 
Banking, Housing, and Urban Affairs 
be authorized to meet during the ses
sion of the Senate Tuesday, October 26, 
1993, at 10 a.m. to conduct a hearing on 
S. 1527, the Fair Trade in Financial 
Services Act of 1993. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITI'EE ON ENVIRONMENT AND PUBLIC 
WORKS 

Mr. REID. Mr. President, I ask unan
imous consent that the full Committee 
on Environment and Public Works and 
the Subcommittee on Clean Air and 
Nuclear Regulation be authorized to 
meet during the session of the Senate 
on Tuesday, October 26 beginning at 10 
a.m. to conduct a joint hearing on the 
Clinton administration's national ac
tion plan on global climate change. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITI'EE ON FINANCE 

Mr. REID. Mr. President, I ask unan
imous consent that the Committee on 
Finance be permitted to meet today at 
10 a.m. to hear testimony on the sub
ject of "Medical Practice Patterns and 
the Appropriateness of Care." 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

COMMITI'EE ON FOREIGN RELATIONS 

Mr. REID. Mr. President, I ask unan
imous consent that the Committee on 

Foreign Relations be authorized to 
meet during the session of the Senate 
on Tuesday, October 26, 1993, at 10 a.m. 
to hold a hearing on environmental and 
other treaties. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

SUBCOMMITI'EE ON SCIENCE, TECHNOLOGY AND 
SPACE 

Mr. REID. Mr. President, I ask unan
imous consent that the Science, Tech
nology, and Space Subcommittee of 
the Committee on Commerce, Science, 
and Transportation be authorized to 
meet on October 26, 1993, at 2:30 p.m. on 
S. 1517, the Technology Commercializa
tion Act. 

The PRESIDING OFFICER. Without 
objection, it 1s so ordered. 

ADDITIONAL STATEMENTS 

HARD TRUTHS AND SOUND 
ADVICE FROM PETE PETERSON 

• Mr. HOLLINGS. Mr. President, in the 
run-up to election day next week, the 
air is filled with the kind of cheap po
litical promises we have come to ex
cept from candidates in recent years. 
In New Jersey, a candidate for Gov
ernor promises a 30-percent tax cut. In 
Virginia, a candidate promises to end 
parole-with no plan whatsoever for fi
nancing the massive expansion of pris
ons that would be required. Meanwhile, 
here in Washington, we are still trying 
to digest the proposed enactment of a 
new entitlement to top all previous en
titlements: Universal national health 
insurance guaranteed by the Federal 
Government. Who would guess that our 
National Government, and State gov
ernments including those in New J er
sey and Virginia, are facing monu
mental fiscal shortfalls? 

Mr. President, it is shocking and dis
turbing, at this late hour, to witness 
the pervasive attitude of denial with 
regard to our national deficit crisis. A 
timely antidote to this dreamworld de
nial is offered by Pete Peterson in the 
October issue of the Atlantic Monthly. 
His article, "Facing Up," is a con
densed version of his book-length 
treatment of the deficit crisis titled, 
"Facing up: How To Rescue the Econ
omy From Crushing Debt and Restore 
the American Dream." It offers an un
flinching diagnosis of the true breadth 
and danger of the Federal deficit. And 
it advocates an equally hard-nosed 
remedy emphasizing major reductions 
in entitlements for middle- and upper
income earners. On that score, he notes 
that the average household with in
come above $100,000 collected $9,300 in 
entitlements in 1991. 

Mr. President, both the article and 
the book offer a first-rate analysis of 
the causes and future trends of the def
icit crisis, and they offer an admittedly 
painful solution-including new taxes 
and cuts in entitlements-that sooner 

or later we will have to face up to. I 
urge my colleagues not just to read 
this article, but to study it. To that 
end, I ask that it be reprinted in its en
tirety in the CONGRESSIONAL RECORD. 

The article follows: 
[From the Atlantic Monthly, October 1993] 

FACING UP 

(By Peter G. Peterson) 
Early on in his presidential campaign Bill 

Clinton talked about the need for Americans 
to pull together and "sacrifice." Later, in a 
State of the Union address remarkable for 
its candor, he spoke to a raptly attentive na
tion about how our ballooning federal defi
cits cloud our economic future. That was a 
subject George Bush had found worthy of 
mention only once in his 5,000-word State of 
the Union address the year before. The budg
et plan that Bill Clinton then delivered to 
Congress not only used real numbers instead 
of rosy scenarios; it shattered some paralyz
ing dogmas. The nonsense that we could put 
our fiscal house in order without new taxes 
was laid to rest. Especially commendable 
was the President's opening the door to en
ergy taxes, which not only raise revenues 
but also represents a means to curb a par
ticularly toxic kind of consumption. Even 
Social Security, our ultimate sacred cow, 
was put on the budget-cutting table-if only 
at the table's edge. After years of empty 
"Morning in America" and "Don't Worry, Be 
Happy" rhetoric, all of this was welcome
even intoxicating-to us deficit hawks. 

But in the end the actual sacrifice called 
for under the Clinton plan is so mild and se
lective that it can hardly be said to address 
our long-term economic challenges. The 
President's new taxes on the "rich" turned 
out to spare almost entirely a much enlarged 
but fiscally misnamed middle class, exclud
ing all but the top one percent of u.s. tax fil
ers. Despite all the talk of draconian sac
rifice, the Clinton plan's proposed energy tax 
amounted to little more than a flea bite. As 
for entitlements, the thing that mattered 
most, the President barely managed to crimp 
their growth. From 1993 to 2004 federal bene
fit spending under the original Clinton plan, 
which, in its handling of entitlements and its 
overall budget savings, differs only in detail 
from what Congress approved, would have 
soared by some $730 billion-as compared 
with $790 billion under the Congressional 
Budget Office's business-as-usual baseline 
scenario. 

Without much broader sacrifice-and a 
presidential vision that truly explains its 
purp.ose and inspires us to consume less 
today for a better tomorrow-we will never 
cure America's economic ills. 

The Clinton plan doesn't come close to bal
ancing the budget, even in the near term. 
According to the numbers developed by the 
White House itself, if the President's entire 
original budget package had been passed and 
implemented, by 1997 the federal deficit 
would have declined by only $140 billion from 
what it otherwise would have been. That 
would put it at $206 billion, or 2.7 percent of 
gross domestic product-just a smidgen 
under where it was (3.0 percent of GDP) in 
1989 before the recession began. If 2.7 percent 
of GDP doesn't seem like a lot, consider that 
in 1992 a deficit that size would have soaked 
up about half of U.S. net private savings. 
And consider also that about three quarters 
of the spending cuts that the President has 
proposed for 1994 to 1998-modest as they 
are-are only to take place after the 1996 
election, which, of course, raises the risk 
that they will not materialize at all. 
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After 1997 the federal deficit will once 

again begin to rise rapidly. Under the impact 
of continued growth in entitlement spending, 
by 2004 it will have climbed to about $465 bil
lion, or 4.6 percent of GDP. As the Baby 
Boom generation begins to reach retirement 
age in the years that follow, a General Ac
counting Office study indicates, the deficit 
could then soar to an unthinkable 21 percent 
of GNP in the year 2020, when today's tod
dlers are starting to raise their own families. 

Economists disagree on many things, but 
almost none would disagree that it is essen
tial not to let our public debt grow faster 
than the economy. Yet under the Clinton 
plan public debt is on track to grow far fast
er than the economy. Today public debt is 
already at a higher level-55 percent of 
GDP-than it has been at any other time 
since the mid-1950s, when we were still pay
ing off the costs of the Second World War. 
Because the Clinton budget plan leaves on 
the table a full two thirds of deficits pre
viously projected for -1993-2004, public debt 
will grow to about 65 percent of GDP by the 
end of that period. And along with the debt, 
needless to say, federal interest costs will 
soar. 

Considering how ravenously a large deficit 
consumes national saving&-and Clinton has 
spoken eloquently about thi&-and how im
portant the availability of savings is to mak
ing the future-oriented investments that 
Clinton says he wants (and that America 
surely needs), how can we possibly justify 
short-term tweaking of the deficit in lieu of 
radical surgery to balance the budget? 

I have asked the Clinton people this ques
tion. One answer they offer is that the vol
canic eruption of red ink projected for after 
1997 will never occur, owing to steps they 
will take to control that most intractable 
force driving our deficit&-exploding health
care costs. 

The President is certainly right to go after 
health care. This is where much of deficit re
duction must occur. But as to whether Bill 
Clinton will find his hoped-for health-care 
savings, I am more than a bit skeptical. As 
Charles Schultze, a former chairman of the 
Council of Economic Advisers, put it, "God 
couldn't design a program" that will achieve 
net savings in health care in the near term. 
The President, after all, is proposing that we 
spend more on health care-according to 
some, as much as $100 billion to $150 billion 
annually in new public and private benefits, 
much of it picked up by the federal govern
ment. In the longer term achieving real sav
ings elsewhere in health care will require 
real sacrifice&-including, ultimately, selec
tive rationing of high-cost, low-benefit medi
cal technologies and services. But the Ad
ministration isn't preparing the American 
people for such sacrifices. Until it does, it 
won't be able to come up with enough 
health-care savings to offset the cost of the 
benefit expansions we are now talking about, 
much less contribute to overall deficit reduc
tion. 

Bill Clinton warned of an economic Arma
geddon if we fail to change course-but then 
all he was able to give us to cure our econo
my's ills was a few teaspoons of syrupy medi
cine. 

What happened? The President, according 
to senior aides, kept asking, "What is politi
cally feasible? I do not want this to be an
other budget that is D.O.A." In the end his 
political advisers told him he couldn't ask 
for sacrifice where he had to-from the great 
American middle class. Let me now speak 
the unpopular truths that I am sure the 
President knows but believes are too politi-

cally dangerous to act upon. Let me turn to 
the problem of the great American middle 
clas&-and the absolutely essential role it 
must play in shared national sacrifice if we 
are to reclaim our future. 

THE BRUTAL TRUTH 

If you listen carefully to most economists 
and policy experts today, a consensus 
emerges about the magnitude of America's 
economic challenges and what sorts of re
forms will be necessary to overcome them. 

In particular, most would agree with the 
following: (1) To get American living stand
ards rising again, we must increase produc
tivity growth. (2) To boost productivity we 
must invest more-much, much more-not 
just in machines but in research and develop
ment, in infrastructure, and in people. Mak
ing the new investments we need if we are 
again to know the kind of rising living 
standards we remember from the 1950s and 
1960s will require a lot of money. Many, my
self included, think that at least $400 billion 
a year in new investments is needed in order 
to boost our rate of investment back toward 
our long-term historical average and put us 
in the ballpark of what other major indus
trial countries are now managing to invest. 
(3) This in turn means that we must save 
much, much more-at least $400 billion a 
year more. (4) The surest and fastest way to 
increase our savings is to reduce and eventu
ally eliminate the federal deficit, which is 
really just a form of negative public savings. 
(5) To reduce the deficit and keep it down we 
must make major cuts in consumption 
spending, and in particular in entitlements. 
But this, alas, requires us to confront a bru
tal question: If we are to save more by con
suming less, whose consumption growth do 
we propose to cut? 

It's at this point that agreement on what 
needs to be done, while not exactly breaking 
down, comes face to face with a truth that 
remains politically inexpressible. That truth 
is that the problem is all of us. Most Ameri
cans-emphatically including the middle class
will have to give something up, at least tempo
rarily, to get back our American Dream. 

We all remember the slogan that came out 
of the Clinton campaign: "It's the economy, 
stupid." Well, when it comes to the budget, 
the watchword ought to be "It's entitle
ments, stupid." From Social Security and 
Medicare to the vast tax favors for home
mortgage interest and employer-paid health 
insurance (policy wonks call these 
benefitlike subsidies in our tax code "tax .ex
penditures"), consumption-oriented spending 
dominates the budget today. And the explo
sive growth of these entitlements will con
tinue to rob our future. The budget arith
metic is inescapable: we just can't get the 
spending cuts we need from anywhere but en
titlements. As big as it is, even defense 
spending isn't big enough. We could shut 
down the Pentagon tomorrow and still not 
balance the budget. Nor can we count on sav
ing much on our huge interest bill unless we 
first reduce other types of spending. Interest 
on the national debt is something that we 
must pay to avoid a devastating financial 
panic-and it keeps growing as our national 
debt grows, just as it would fall if we began 
to attack the deficit. The rest of what gov
ernment does represents just pennies out of 
the overall budget dollar. 

THE COST OF ENTITLEMENTS 

Let's define some key terms and look at 
some key facts about entitlements. "Entitle
ments" are any public-sector payments, re
ceived by a person or a household, that do 
not represent contractual compensation for 

goods or services. This definition obviously 
excludes large portions of the federal budget, 
from defense procurement to interest on the 
national debt to purchases designed for 
America's collective benefit (such as high
way construction). But it includes nearly ev
erything else-most notably such dominat
ing fixtures of the American political land
scape as Social Security, Medicare, Medic
aid, food stamps,. unemployment compensa
tion, veterans' benefits, and farm aid, to say 
nothing of our lavish federal pension sys
tems. 

The most striking single fact about enti
tlements is their vast cost. Over the course 
of fiscal year 1993 the U.S. Treasury will 
have mailed out benefit checks (directly to 
individuals or to state agencies and insur
ance companies that administer benefits) to
taling some $800 billion, or about one eighth 
of our nation's GDP. That amounts to more 
than half (53.5 percent) of the entire federal 
budget-or about $6 million every minute of 
every working day, flowing to one out of two 
American households. These figures, more
over, include only direct outlays from the 
federal budget. The numbers would be even 
larger if we included tax expenditures. If we 
count them and add the cost of administer
ing entitlement program&-as many econo
mists argue we should in order to get the full 
picture-federal entitlements now amount to 
more than $1 trillion annually and flow to 
well over three quarters of all U.S. house
holds. 

TEN MYTHS ABOUT ENTITLEMENTS 

Myths about entitlements are everywhere. 
They are used-and abused-in the political 
dialogue in ways that seem to make rea
soned debate and reasonable reforms impos
sible. Let's look at ten of the most common 
myths. 

1. Most federal social spending goes to the 
poor. 

It is important to remember what entitle
ments have done to reduce poverty. Before 
the New Deal millions of Americans had no 
means of support in the event of unemploy
ment, disability, unexpected retirement, or 
the death of a parent or spouse. Vast num
bers of children grew up in destitute fami
lies. At great cost to society and the econ
omy, millions of workers could fall into pov
erty and never recover. In 1937 President 
Franklin D. Roosevelt could say, "I see one 
third of a nation ill-housed, ill-clad, ill-nour
ished." Today entitlements prevent some 20 
million Americans (half of them elderly) 
from falling in to poverty. 

This is clearly all to the good. However, 
keeping people out of poverty is not the pur
pose toward which most entitlement spend
ing is directed. In reality, only about one out 
of eight federal dollars of social spending 
serves to lift poor families above the poverty 
line. Only about one out of four federal bene
fit dollars even flows through a program that 
uses financial need as a criterion for eligi
bility. Counting both direct benefits and the 
value of entitlements conveyed through the 
tax code, the aggregate amounts received by 
people above the national median income are 
simply staggering. In 1991 nearly half of all 
entitlements went to households with in
comes over $30,000. One quarter went to 
households with incomes over $50,000. 

2. Entitlement spending helps to equalize 
incomes by giving more to the poor than to 
the rich. 

Few axioms of American political life find 
such uncritical acceptance as the belief that 
social-welfare programs effect a dramatic re
distribution of wealth in favor of low-income 
households. It apparently makes little dif
ference that most experts, liberal and con
servative alike, have never subscribed to this 
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axiom-and that recent data repudiate it al
tog~ther. 

Back in the sixties the Nobel laureate 
economist Milton Friedman used to shock 
audiences by asserting that Social Security 
was actually a regressive program-since the 
program's mildly progressive benefit formula 
compensated neither for its regressive pay
roll tax nor for the fact that . the poor pay 
taxes over more years (since they tend to 
start working at a younger age) and receive 
benefits over fewer years (since they tend 
also to die at a younger age). Most econo
mists found Friedman's analysis at least 
plausible; no one has yet disproved it. More 
recently the celebrated political scientist 
Mancur Olson looked over the panoply of 
American entitlement programs and con
cluded: 

"Most of the redistribution of government 
is not from upper-income and middle-income 
people to low-income people. Most of the re
distribution of income in fact is from mid
dle-income people to other middle-income 
people, or from the whole of society to par
ticular groups of rich people, or from one 
group to another where the groups are dis
tinguished not by one being poor and the 
other being rich, but only by the fact that 
some groups are organized and some are 
not.'' 

Income data from the Congressional Budg
et Office tend to bear out Olson's critique. 
Total federal benefits to the affluent are at 
least as substantial as those to the needy. 
Among Social Security beneficiaries, for in
stance, households with incomes of $100,000 
or more receive, on average, checks that are 
twice as large as those of households with in
comes of less than $10,000. Even when we add 
in the cash and in-kind benefits disbursed by 
all of the other federal sources for which we 
have income data-including "means-tested" 
welfare and food stamps-we find that house
holds in the top bracket ($100,000 and up) re
ceived an average of about $5,700 in 1991, 
slightly more than the average of $5,600 re
ceived by households in the bottom bracket 
(under $10,000). 

But direct federal payments are not the 
only way in which the federal government 
distributes benefits. We also have to take tax 
expenditures into account. These loopholes, 
designed to favor certain households and 
bearing no relationship to ability to pay, are 
the fiscal and economic equivalent of a gov
ernment check. Most tax expenditures are 
unquestionably regressive: many poor house
holds cannot qualify for them-and even 
when they do, what they receive is smaller, 
relative to their income, than what the afflu
ent get. This year, for example, the 
Congress's Joint Committee on Taxation es
timates that the average value of the home
mortgage interest deduction for taxpayers 
with incomes over $100,000 is $3,453 and that 
the same deduction is worth an average of 
only $478 for taxpayers in the $20,000 to 
$30,000 bracket. Even these figures include 
only those who qualified for the benefit. 
They exclude many low-income families, in
cluding renters and those who opted for the 
standard deduction, who do not qualify. 

When we add together · all the direct-bene
fit outlays and all the tax expenditures, an 
unambiguous picture emerges. On average, a 
household with an income under $10,000 col
lected roughly $5,700 in 1991. On average, a 
household with an income over $100,000 col
lected $9,300. This distribution of benefits by 
income became more-not less-skewed dur
ing the 1980s. Clearly, it has nothing to do 
with economic equality. Let's phrase the 
issue a bit more bluntly. If the federal gov-

ernment's purpose were to straighten out the 
national income distribution, it would do a 
better job if it dispensed with all the pro
grammatic rules and simply scatter~ the 
money by airplane over every population 
center, to be gathered at random by passers
by. 

3. Social Security and Medicare are an 
earned right: beneficiaries are only getting 
back what they paid in. 

Here the case is open and shut. Most cur
rently retired Americans receive Social Se
curity benefits that are two to five times 
greater than the actuarial value of prior con
tributions, by both employer and employee. 
The payback for the Medicare Hospital In
surance program is five to twenty times 
greater. A typical middle-income couple who 
retired in 1981 have already received back, 
with interest, not only the total actuarial 
value of their previous Social Security and 
Medicare taxes but also the total value of 
their lifetime federal income taxes. 

And these calculations of actuarial value 
are conservative. They assume that em
ployer contributions "belong" to the bene
ficiary and that the public must guarantee a 
"market" interest rate on all contributions, 
no matter what the condition of the econ
omy or the wages of those who are taxed to 
make good on this claim. In fact, the Social 
Security Administration keeps no direct 
record of how much each person contributes. 
It just keeps records of each person's wage 
history, to which a politically determined 
formula is applied when that person retires. 

The politically potent and disingenuous 
language adopted by the Social Security Ad
ministration has contributed to the earned
right myth. The system is described as an 
"insurance" program, although it is nothing 
of the sort. References are made to contribu
tor3' "accounts," when no such accounts 
exist. 

My father, helped along by years of such 
misleading nomenclature, went to his grave 
thinking that he was simply getting back his 
money, by which he meant what he had put 
into his "account" over the years. Since by 
this logic the benefits belonged to him, any 
proposal to take any of them away was both 
unjust and immoral. In truth, it was as 
though the government had a moral obliga
tion to provide a windfall forever. He could 
only wonder why his otherwise well-educated 
son thought differently. I could never per
suade him. It would have depressed him to 
find out that in fact there was no Social Se
curity savings account in Washington with 
George Peterson's name on it. 

Nor would I have wanted to depress him 
further with other unpleasant facts about 
entitlements. My father was immensely sup
portive of my wife's work in behalf of poor 
children at the Children's Television Work
shop. He would have been distressed to learn 
that is 1986, the last year of his life, the na
tion was told that it could not afford to fund 
fully the much-admired Head Start program. 
Yet merely the increases in Social Security's 
cost-of-living adjustments that year would 
have fully funded Head Start. Had he known 
the facts, I am confident he would have been 
happy to give up his silver of the huge enti
tlement pie for such a worthy cause. 

4. The elderly, as a group, are poorer than 
young Americans. 

In reality, the 1990 official poverty rate 
among the over-sixty-five population was 12 
percent, as compared with 21 percent among 
children. When we include the value of all 
noncash benefits as income, the poverty rate 
for the elderly is six percent, as against 15 
percent for children. On this later basis poor 

children outnumber the poor elderly in 
America by more than five to one. In no 
other major industrial nation is the poverty 
rate for children (using identical definitions) 
anywhere near what it is in the United 
States. 

Children are the truly needy in our soci
ety, but they certainly don't get most of the 
public money. In 1990 of all direct federal 
benefits 63 percent went to the 13 percent of 
all Americans over age sixty-five, while nine 
percent went to the 26 percent of all Ameri
cans under age eighteen. On a per capita 
basis, and including all federal outlays that 
might be called "child benefits," from edu
cation to immunization, the ratio of average 
benefits received was eleven to one: $13,890 to 
each elderly person and $1,271 to each child. 
Even adding in everything spent by state and 
local governments (on schools, for instance), 
the ratio still favors the elderly by at least 
three to one. 

Some argue that entitlements for the el
derly merely substitute for transfers of 
wealth that the young would otherwise make 
to their parents. That might be true if these 
programs weren't so lavish. Before Social Se
curity and Medicare, young families did sac
rifice for older parents-if and when Mom 
and Pop were in need. Yet because today's 
retirees are, as a whole, wealthier than the 
young, adults aged twenty-five to thirty-four 
now report receiving from their parents 
twenty times more support than they give to 
them; even for adults thirty-five to forty
four, the ratio is five to one. Social Security 
and Medicare, far from embodying tradi
tional family values, have turned them on 
their head. 

5. Social Security is building up a huge 
surplus that will be available to pay for ben
efits promised to Baby Boomers. 

It is true that Social Security receipts 
from payroll withholding taxes currently 
paid into the retirement part of the Social 
Security system (not the health-care or Med
icare part) are higher than Social Security 
expenditures, and will probably remain so 
until the Baby Boomers start retiring in 
large numbers. But this surplus is tem
porary. What is more, the funds are not 
being saved or invested. Instead they are 
being used to help offset each year's overall 
federal budget deficit. Thus these surpluses 
are transformed into debts held by the Social 
Security trust funds. Future taxpayers will 
become liable for the principal and interest. 

Let's peer into the future to see what the 
real financial status of our old-age benefit 
programs is. In assessing their solvency ac
tuaries tally up what are known as unfunded 
liabilities-the amounts (in this year's dis
counted dollars) by which future benefits 
promised to today's adults exceed all their 
future payroll taxes plus the assets currently 
held in all the government's relevant "trust 
funds." The federal government's unfunded 
liabilities for just four programs-Social Se
curity, Medicare, and federal civil-service 
and military retirement-come to about $14 
trillion. That's a sum several times larger 
than the national debt, and one equivalent 
to roughly $140,000 for every household. This 
is a system in surplus? 

6. Today's younger Americans will eventu
ally receive the same health and pension 
benefits they are providing today's retirees. 

Recently the Senate Finance Committee 
held a hearing on likely paybacks to various 
generations. No expert disagreed on the 
trend (an unusual fact in itself): the earliest 
beneficiaries got by· far the best deal, and the 
deal has been getting worse for each succes
sive generation. By some calculations some 
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upper-income single males retiring this year 
may get less out of Social Security than 
they put it. 

Moreover, financing even the reduced re
turns that are promised to tomorrow's retir
ees is unlikely to be economically or politi
cally sustainable as America ages. The So
cial Security Administration projects that, 
depending on demographic and economic 
trends, the cost of Social Security and Medi
care will by 2040 rise to between 38 percent 
and 53 percent of payroll-unless we cut ben
efits. I believe the only real question is 
when, not whether, we will change course. 
We can make modest, fair-share sacrifices 
now. Or we can make wrenching, changes 
later, amid economic crisis and, as Paul 
Tsongas would say, intergenerational war. 
The choice is not just economic but also 
moral. I can imagine few ethical principles 
more important than fairness toward our 
children. 

7. Retirement benefits are an "inviolable 
contract" between the generations. 

No, Virginia, there is no sacred contract, 
at least not according to the U.S. Supreme 
Court, which has repeatedly ruled that no 
covered worker retains any rights, contrac
tual or otherwise, over taxes paid into the 
Social Security system. Perhaps I may be 
permitted a layman's less lofty legal opin
ion. As I recall (from a college course in 
commercial law), one fundamental require
ment of a valid contract is a "meeting of the 
minds" of the parties to the contract: be
tween those who pay and those who receive. 
But no such meeting of the minds exists. I 
am not aware that anyone has consulted my 
grandson, Peter Cary, now aged three, about 
the staggering tax rates that our current en
titlement "contracts" will require him to 
pay when he enters the work force. 

Simply repeating "inviolable contract," 
"mandatory," "nondiscretionary," "uncon
trollable" payments, or some other disingen
uous mantra does not change certain truths. 
What Congress mindlessly gives can be taken 
away. A fundamental reality is that the cur
rent system is not sustainable. If Social Se
curity (or Medicare) is a contract, it is an 
unenforceable one. 

8. Tax breaks for health insurance pri
marily benefit people who otherwise could 
not afford proper health care. 

Maybe this one isn't really a myth, but the 
regressivity of our subsidies to privately 
paid health care is too shocking not to men
tion. In 1994 exempting employer-paid health 
insurance from taxes will cost the U.S. 
Treasury about $75 billion. Needless to say, 
of the 35 million or so Americans without 
health insurance, who receive zero benefits 
from this huge tax break, most are poor or 
low-income citizens. Among households that 
do have insurance, those with the highest in
comes and the most generous insurance 
plans receive several times as much from 
this federal tax subsidy as those with low in
comes and a cost-conscious HMO. 

9. The federal government's major housing 
entitlement, the home-mortgage interest de
duction, promotes homeownership and stim
ulates the economy. 

In 1994 the cost of the home-mortgage in
terest deduction in lost revenues to the fed
eral Treasury will be $46 billion, 80 percent of 
which will go directly to households with in
comes over $50,000. The main economic effect 
of the home-mortgage deduction is to inflate 
the price (and size) of homes, while diverting 
investment away from more productive sec
tors of the economy. 

Our global competitors, who hear us pub
licly rail about our investment-starved econ-

omy and the stagnation of our productivity, 
politely ask what conceivable connection 
this tax subsidy for the relatively well off 
has with enhancing productivity. Officials in 
Canada regularly chide me about the fact 
that Canada has the same rate of home
ownership as the United States without the 
benefit of this tax subsidy. 

Why, then, do we have it? The answer, of 
course, does not lie in any real economic im
perative. Th~ subsidy exists because we all 
think we deserve it. What's more, it props up 
one of our most powerful special interests: 
the real-estate lobby. 

10. The only reason that Ronald Reagan 
could not keep his promise to shrink the size 
of government was the huge rise in defense 
spending. 

Judging by the cheers of his supporters and 
the jeers of his critics, we might suppose 
that President Ronald Reagan cut every
thing but defense. And judging by the simi
lar partisan bickering over the policies of his 
successor, George Bush, we might suppose 
that the "welfare state" was the victim of 
further slashing and hacking for another 
four years after Reagan stepped down. 

But the reality is very different: the . cost 
of all direct federal benefits today ($807 bil
lion in fiscal year 1993) is considerably great
er than the entire federal budget that existed 
when Reagan first took office ($696 billion in 
fiscal year 1981). In fact, adjusted for infla
tion, federal benefits soared by 54 percent 
from 1981 to 1993-while all other domestic 
spending showed zero real growth, and de
fense, the one area where everyone supposed 
the Reagan and Bush Administrations had 
gone hog-wild, showed real growth of only 15 
percent. 

Contrary to popular impressions, the ad
vent of the Reagan-Bush era did not signal a 
decisive shift in entitlement policy. With the 
exception of the 1983 Social Security amend
ments (designed by a bipartisan commis
sion), both Presidents left non-means-tested 
outlays and tax expenditures-that is, most 
entitlements-on autopilot. Thus the 
Reagan-Bush years only reaffirmed that 
these vast middle- and upper-class entitle
ments were politically "uncontrollable"
weasel word behind which Congress and the 
President can hide their unwillingness to 
act, since together they can control any 
spending they want. 

THE MIDDLE CLASS: THE THIRD RAIL OF 
AMERICAN POLITICS 

The middle class is at the heart of our 
budget problem-and must be at the heart of 
the solution. Taken together, the major ben
efit programs for which we have income data 
on recipients-spending roughly 80 percent of 
total federal benefit dollars, and including 
everything from Social Security and Medi
care to AFDC and food stamps-deliver 99 
percent of their benefits ($529 billion in 1991) 
to the 99 percent of American households 
with incomes under $200,000. This is the 
upper boundary of what President Clinton 
has for political convenience defined as the 
"middle class." (The income-tax increases 
proposed by the Clinton Administration 
begin at $140,000 of taxable income, the num
ber most people have heard quoted. But 
that's really equivalent to about $200,000 of 
adjusted gross income from all sources.) 

Yet 43 percent of such benefit dollars ($227 
billion in 1991) go to households that cannot 
possibly be considered poor: those with in
comes between $30,000 and $200,000. And note 
that the absolute dollar figure surely under
states the total, since it reflects only 80 per
cent of all benefit dollars. What about there
maining 20 percent? We cannot be sure. Some 

of it flows through programs such as Medic
aid, which mostly benefit lower-income 
households; some, too, flows through pro
grams such as student loans, farm aid, and 
veterans' health care, which disproportion
ately benefit upper-income households. All 
told, it would be safe to assume that total 
federal benefit outlays reaching the $30,000-
to-$200,000 income brackets amounted to at 
least $265 billion in 1991. 

And what about our ocean of so-called tax 
expenditures-the subtle subsidies that help 
the wealthy borrow huge sums for home 
mortgages and take unlimited health-care 
deductions? More than two-thirds to tax fil
ers with incomes between $30,000 and $200,000. 
Just seven percent go to the Americans 
whom the President calls "rich." 

The top-earning one percent of Americans, 
it's true, receive 13 percent of all income in 
the United States. Going after the rich to 
help balance the budget is fine-as far as it 
goes. Unlike some of my Wall Street col
leagues, I see absolutely nothing wrong with 
imposing higher tax burdens on the wealthi
est in our society. But it does not require 
any arcane knowledge of fiscal arithmetic to 
see that even with the substantial tax in
creases proposed by the Clinton plan, trying 
to balance the budget is quite literally im
possible on such a narrow stretch of income 
territory. In fact, to meet this goal by the 
year 2000 by taxing the "rich," we would 
need to tax away all the taxable income of 
everyone with more than $175,000 of adjusted 
gross income. Or, if we would prefer a less 
draconian approach, we could merely double 
the income taxes of "affluent" tax filers
but we would need to include everyone down 
to about $50,000 of income. Even this kinder 
and gentler approach would amount to some
thing more like expropriation-hardly con
sistent with either free markets or democ
racy. 

As for direct entitlement benefits, here too 
not much help is available from the rich. The 
maximum entitlement savings obtainable 
from the one percent of households enjoying 
incomes of more than $200,000 are unfortu
nately limited to the benefits that go to 
them-about $5 billion if we took away all 
their benefits (something that even Bill Clin
ton, with his laser beam on the rich, has 
never dreamed of suggesting.) 

But if we are willing to ask for even mod
est sacrifices from all Americans with in
comes above about $30,000, the picture 
changes entirely. Suddenly we're talking 
about a whopping 73 percent of national 
household income. We're also talking about 
a stunning 74 percent of all tax expenditures 
and 43 percent of major federal entitlement 
benefits, which, taken together-and includ
ing our estimate for all benefits-amounted 
to $372 billion in 1991. That's sum we simply 
cannot afford to ignore if we are at all seri
ous about putting our fiscal house in order. 

Twelve years ago, when Ronald Reagan as
cended to the White House, I hoped that his 
politically candid talk about cutting the 
budget deficit would lead to politically cou
rageous action. But instead we found a con
venient scapegoat. The "poor," we learned, 
were bankrupting America. Just eliminate 
the "waste, fraud, and abuse" in our welfare 
system-all those mink-wearing welfare 
queens driving Cadillacs and buying vodka at 
taxpayers' expense-and a balanced budget 
would be in reach. The premise, of course, 
was wrong from the beginning. Despite cuts 
in programs for the poorest Americans dur
ing the Reagan years, the deficit kept ex
ploding. 

When Bill Clinton ascended to the White 
House, I was once again hopeful that the 
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President would seize the moment and make 
the tough choices needed to cut the deficit 
and boost savings and investment. But we 
seem to be caught up in another form of 
scapegoating. This time it's not the poor 
who are to blame; it's the rich who are not 
paying their way. 

To be sure, President Clinton will get fur
ther with his scapegoat than President 
Reagan did with his. But both ways of dodg
ing tough choices veer away from the heart 
of the problem. We are all implicated in our 
budget deficits, our entitlement ethos, and 
the overall consumption bias in our econ
omy. And all of us, most particularly the 
broad middle class that is the backbone of 
America, must now be part of the solution. 

Let's pause for a moment to ask ourselves, 
what in reality is the "middle class"? Ask 
any American if he or she is "middle class," 
and the answer will almost always be yes. 
The truly poor will admit to being "lower 
middle class," and the rich will go along 
with "upper middle class," but few will 
forthrightly call themselves "poor" or 
"rich." This is a characteristically American 
self-perception, and it reflects our desire to 
live in a basically egalitarian society. But in 
recent years it has allowed nonpoor Ameri
cans to believe that they deserve universal 
federal entitlements-much of them wind
falls-such as Social Security and Medicare, 
which are often disingenuously called "in
surance," and which people mistakenly 
think of as the payback on their contribu
tions to "their accounts." 

Next, ask any group of Americans to speci
fy the annual income that defines "middle 
class" and you'll hear responses ranging 
from, say, $20,000 all the way up to $200,000--
if we include the Clinton Administration's 
definition. But there are more precise andre
alistic definitions. If nontaxable entitlement 
benefits and other tax-exempt income are in
cluded with adjusted gross income reported 
to the IRS, the median family in the United 
States had a total adjusted gross income of 
$31,700 in 1993. If "middle class" is then nar
rowly defined as comprising half of all Amer
ican families equally distributed around that 
$31,700 family, the statistical middle-class 
income turns out to range from $14,040 to 
$55,880. 

This exposition regularly startles those 
who are new to it. A family with $60,000 of in
come invariably thinks of itself as "just get
ting by," but it actually stands in the top 
quarter of families. A two-earner family with 
an income of $120,000 may think of itself as 
just middle class. In fact that two-earner 
family stands in the top five percent of 
American families. By the time we reach 
those with incomes in excess of $200,000-the 
only households targeted for significant sac
rifices by the Clinton Administration's pro
posals-we are left with a mere statistical 
sliver of the population: roughly one percent. 

Middle-class Americans today, it seems, 
suffer from what might be called a "reverse 
Lake Wobegon" syndrome. As Garrison 
Keillor fans know, Lake Wobegon is a won
derful fictional place where all the children 
are above average. When it comes to in
comes, however, most middle-class Ameri
cans, trying hard to make ends meet, assume 
they must be below average. 

Middle-class Americans today feel hard 
pressed and beleaguered-and they are. No
body could possibly argue that even a well
above-the-median $50,000 a year in household 
income will put one on easy street. It's hard 
to make it on a typical middle-class income 
today-when paychecks barely keep up with 
the cost of homes, of college educations, and 
even of necessities. 

Working hard and trying to follow the 
rules, middle-class Americans have adopted 
a kind of siege mentality in the face of 
evaporating expectations about future in
come growth. The middle class is already 
making a de facto and unplanned sacrifice in 
terms of the loss of upward mobility. But an 
organized, planned, and temporary addi
tional sacrifice can reverse that trend. Only 
if we all give up something to reinvest in our 
future will be able to rekindle the rise in 
U.S. living standards. If we all just hunker 
down to protect what we feel we're entitled 
to, we will condemn ourselves to a future 
that grows bleaker each year. Evaporating 
and diminished expectations are not what 
America is about. The willingness of middle
class citizens to sacrifice a little today for a 
better tomorrow is, however, exactly what 
America used to be about and ought to be 
about once again. 

In spite of the recent stagnation of its liv
ing standards, the American middle class is 
still the world's richest middle class, con
suming far more than any of its counterparts 
in Europe or Japan-and paying far lower 
taxes than most. Indeed, Americans may 
think themselves over-taxed, but we pay 
some 10 to 20 percent less of our national in
come in taxes than do the citizens of most 
other industrialized countries. The actual 
economic room for sacrifice exists; what we 
are missing is the public understanding and 
the political will to recognize such sacrifices 
as being in our long-term best interests. 

We can't, of course, call on the middle 
class alone to sacrifice. The rich must pay 
their fuller and fairer share. Many of the 
same people who argue that the middle class 
is too beleaguered to contribute to solving 
our economic problems stand by silently as 
the $30,000-a-year middle-class worker pays 
ever-increasing payroll taxes (which in many 
cases come to more than his or her income 
taxes) to subsidize the entitlement benefits 
of retirees who are getting ten times their 
contributions in Medicare payments (tax
free) and who may be earning $100,000 or 
more a year in retirement. This is uncon
scionable. 

RELEARNING OUR ENDOWNMENT ETHIC 

These things are certain: we can't do it 
without the middle class. And we can't do it 
without going at entitlements head on. 

Bill Clinton's decision to skirt entitle
ments and to spare the middle class from all 
but token sacrifice may have seemed a po
litically expedient course for the short term, 
just as it has to the past several Administra
tions. (According to the economist Benjamin 
Friedman, 74 percent of the burden of what 
deficit reduction the Clinton plan does 
achieve through higher taxes or benefit cuts 
will be borne by the small share of U.S. fami
lies earning more than $100,000.) But it has 
meant that his only feasible program is one 
that has no hope of balancing the budget-or 
even coming close. 

Bad economics may end up being bad poli
tics as well. It is a matter of debate whether 
the American public is actually ready for 
real change and tough choices. And avoiding 
excessively rapid spending cuts or large tax 
increases in the midst of a creeping recovery 
was an understandable concern-though for 
all too many years it has never been the 
right moment in the business cycle or the 
political-election cycle for decisive action on 
the long-term economic predicament that by 
now also harms our short-term economic 
prospects. Any responsible budget plan must 
be phased in gradually if we are to avoid too 
bumpy a ride. But I believe that a clear goal 
of budget balance-and a commitment to 

meeting it by the end of the decade-would 
ultimately go over better with both the mar
kets and the public than the course Clinton 
has chosen. Indeed, if one accepts Richard 
Nixon's dictum that the economy that mat
ters most is the one that prevails three 
months before the next election, the Presi
dent's current approach is a dangerous one. 

By not asking the public to swallow the 
bitter pills at the outset, Clinton risks being 
forced to ask the public-and especially the 
middle class-to swallow them later, closer 
to the 1996 election. At that point, having de
nied the middle class its promised tax cut
and having created the impression that 
Americans are already making the needed 
sacrifices when they're not-Clinton may 
find the public wondering at the need for fur
ther sacrifice. Moreover, the lift given to the 
bond market in 1993 by the early promise of 
deficit reduction may be 1996 have reversed 
itself. With health care and other entitle
ments still spiraling out of sight, and with 
private credit demands likely rising as we 
and the rest of the world fully emerge from 
recession, the United States could once 
again see soaring interest rates right around 
election time. As 1996 approaches, Bill Clin~ 
ton not only inevitably faces a second major 
budget-cutting exercise but also runs the dis
tinct risk of being tagged the Biggest Bor
rowing President in history-and he won't 
even have the excuse of having presided over 
a divided government. It's easy to imagine a 
1996 Republican campaign advertisement 
along these lines: "Bill Clinton raised your 
taxes, still borrowed a billion dollars a day. 
built a bunch of bridges to nowhere-and this 
time you know who to blame." 

My view is that everybody except the poor 
and near-poor must be part of the solution to 
America's economic problems. But as we 
move through the various strata of the mid
dle middle class and upper-middle middle 
class, and on into the upper middle class, the 
sacrifices called for in the form of higher 
taxes or curtailed entitlement benefits 
should get much larger. By the time we 
reach the genuine upper class, we should 
have increased the tax bite significantly and 
cut deeply into tax subsidies and windfall en
titlement benefits. 

To help restore fiscal and moral respon
sibility to our entitlement system, the budg
et plan I propose in my book Facing Up: How 
to Rescue the Economy From Crushing Debt and 
Restore the American Dream therefore includes 
an "affluence test," or a graduated entitle
ment-benefit reduction. This affluence test 
(along the lines of the comprehensive means
testing idea discussed by Neil Howe and Phil
lip Longman in "The Next New Deal," in 
this magazine in April of 1992) would apply 
to all federal benefits, both cash and in-kind. 
No sacrifice would be required of households 
with incomes below the U.S. median (gener
ously assumed to be $35,000 by 1995, when the 
test's phase-in would begin). For families 
with above-median incom·es, a portion of 
total entitlement benefits would be withheld 
on a steeply progressive basis. Under the 
test, households would lose 7.5 percent of all 
benefits that cause their incomes to exceed 
$35,000, plus five percent at the margin for 
each additional $10,000 in income. For most 
types of entitlement benefits, the maximum 
benefit-reduction rate would be 85 percent, 
applicable to household incomes greater 
than $185,000. 

If this proposal doesn't silence those who 
rail that entitlement reform is inevitably re
gressive and must ravage the poor, it should 
at least give them pause. For families who 
are earning between $30,000 and $40,000, are 
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rece1vmg benefits, and are subject to the 
test, the sacrifice called for would average 
just $260 a year-or one percent of their ben
efits. Moreover, most who would have to sac
rifice are retired and have lower expenses 
than working-age adults with similar in
comes. For families earning between $50,000 
and $75,000, the sacrifice would rise to an av
erage of $2,310, or 12 percent of benefits; for 
families with incomes over $200,000 it would 
average $15,345, or 72 percent of benefits. 

All told, the budget savings made possible 
by the affluence test are enormous: at least 
$93 billion in 2004, on the basis of a conserv
ative calculation that takes into account 
only the 80 percent of entitlement benefits 
for which we currently have detailed data on 
recipient income. Affluence testing alone, 
however, does not add up to complete enti
tlement reform. Among other measures, we 
will also need to cap our open-ended tax sub
sidies for retirement, housing, and health 
care, accelerate the scheduled rise in Social 
Security retirement ages, and trim the lar
gesse of our federal pension systems. 

All of these reforms involve structural 
spending cuts that will save significant 
money in the 1990s and much more beyond. 
In a business-as-usual budget scenario, enti
tlement costs could be closing in on a quar
ter of GDP by 2024. Under my plan we would 
already be saving about 1.9 percent of GDP 
in entitlement spending by 2004; by 2040 we 
would be saving 5.3 percent of GDP, or some 
$690 billion in today's dollars-more than 
twice what we now spend on the Pentagon. 
That 's what I mean by structural spending 
cuts. 

We must invent a new entitlement system 
that will not just pay us affordable benefits 
when we need them but will also encourage 
us to save more for the future, care better 
for our own children and parents, and take 
more responsibility for our own health. As 
America itself grows old, perhaps the most 
vital changes in our entitlement system will 
be those that encourage a positive new vi
sion of aging. Entitlements for the elderly 
must promote an active, economically self
sufficient lifestyle for elders who are able. 
We will no longer be able to afford a system 
that equates the last third or more of one's 
adult life with a publicly subsidized vaca
tion. 

Getting our entitlements system back on a 
sound footing is the key to both a balanced 
budget and a renewed rise in U.S. living 
standards in the next century. But of course, 
putting our fiscal house in order will require 
much, much more. There is still room for 
trimming in the small discretionary domes
tic corner of the federal budget. I also be
lieve that in this post-Cold War world we can 
spend substantially less on defense, and I en
dorse the President's proposed cuts. To bal
ance the budget by the year 2000, and at the 
same time spend more on worthy public 
goals, from more-generous targeted assist
ance to the poor to productivity-enhancing 
investments in human capital , research and 
development, and infrastructure, we will also 
need to raise new revenues above and beyond 
the tax increases President Clinton has al
ready proposed. Along with a broad-based 
progressive consumption tax, I recommended 
higher " sin" taxes and a fifty-cent-a-gallon 
federal gasoline tax phased in over five 
years, in order to target a particularly 
profigate type of consumption. But in the 
end, unless we are willing to touch the third 
rail of American politics and rein in the 
growthd upper-class entitlements, our goal 
will elude us. 

The worst aspect of our entitlement addic
tion is how it subtly fixes our attention on 

how much we are going to get-and how it 
obscures any thought of what we have re
ceived from others and what we wish to pass 
on in our turn. In this sense our entitlement 
ethos pervades not just our public benefit 
programs but our entire approach to deficit
financed consumption. It is time for America 
to begin unlearning its entitlement ethic and 
begin relearning its endowment ethic. At 
some point we must decide how much we are 
willing to give up today in order to save for 
and invest in a tomorrow of rising living 
standards for ourselves and, or course, our 
children. The alternative- a future without 
an American Dream-is no alternative at 
all.• 

IN HONOR OF THE 125TH ANNIVER
SARY OF THE UNIVERSITY OF 
WISCONSIN-WHITEWATER 

• Mr. KOHL. Mr. President, I rise 
today to recognize the achievements of 
the University of Wisconsin
Whitewater which is celebrating its 
125th anniversary. 

UW-Whitewater provides precisely 
the kinds of initiatives which can best 
prepare our Nation's young people for 
secure and productive futures. Among 
the top priori ties of the school are an 
emphasis on quality teaching and the 
integration of career oriented pro
grams with a general studies program. 
The College of Businesss and Econom
ics is Wisconsin's largest undergradu
ate business program, and Whitewater 
has the largest graduate studies pro
gram of all comprehensive universities 
in the UW system. 

The importance of quality education 
cannot be overestimated. Educational 
excellence, particularly higher edu
cation such as that provided by UW
Whitewater, is perhaps the best way to 
deal with a host of domestic social 
problems ranging from substance 
abuse, to poverty, to homelessness. If 
education is going to be used effec
tively as a part of the solution to our 
Nation's problems, then a university 
education must be available for every 
American; Whitewater provides that 
quality education at a price affordable 
for average Americans. 

At a time . when our Nation is des
perately looking for ways to improve 
the education system, we must look to 
institutions such as the University of 
Wisconsin-Whitewater to see what is 
working. As we take encouragement 
from its successes, I ask my colleagues 
to join me in congratulating the uni
versity-students, faculty, staff, and 
alumni-on 125 years of educational ex
cellence in Wisconsin.• 

THE INTERNATIONAL CRIMINAL 
COURT 

• Mr. DODD. Mr. President, for some 
time now I have been a strong sup
porter of the concept of a permanent 
international criminal court as a way 
to bring international criminals to jus
tice and to promote a greater respect 

for the rule of law among nations. 
Today those who support this concept 
gained an important and welcome ally, 
in the form of the Clinton administra
tion. 

I want to bring to the attention of 
my colleagues a statement made today 
by Conrad Harper, the State Depart
ment legal adviser, during consider
ation of this issue at the United Na
tions in New York. Mr. Harper ap
peared during the second day of a 
week-long debate in the United Na
tion's Sixth Committee, the committee 
that is charged with debating legal is
sues on behalf of the General Assem
bly. The Sixth Committee was meeting 
to discuss a 68-article draft statute for 
an international criminal court that 
was put forth this summer by the 
International Law Commission. 

In his statement, Mr. Harper noted 
that the U.S. Government is firmly 
committed to the fight against inter
national crime, and has actively pur
sued bilateral and multilateral efforts 
to combat such crime. In that context, 
he said, the time had come for the 
United States to revisit its long-stand
ing reluctance to support the concept 
of the international criminal court. 

Here is an excerpt of what he said: 
My government has decided to take a fresh 

look at the establishment of such a court. 
We recognize that in certain instances egre
gious violations of international law may go 
unpunished because of a lack of an effective 
national forum for prosecution. * * * In gen
eral, although the underlying issues must be 
appropriately resolved, the concept of an 
international criminal court is an important 
one, and one in which we have a significant 
and positive interest. 

Mr. President, in all candor, I would 
have liked to see the Clinton adminis
tration go even further in this state
ment. I would prefer that this state
ment had made clear our explicit en
dorsement of the concept rather than 
our positive interest in it. And I do re
gret that the administration found it 
necessary to say, later in this state
ment, that it will need to consider 
whether drug crimes and crimes by ter
rorists are better handled by an inter
national court as opposed to national 
courts. In my view, our experience in 
trying to combat these crimes over the 
past decade shows quite clearly that 
the current reliance on national courts 
is simply not sufficient. 

Nonetheless, this statement is a dra
matic improvement over the state
ments made by the previous adminis
tration on this matter. It was only a 
year ago this week that a State De
partment legal adviser appeared before 
the Sixth Committee to say only that 
the United States was "not necessarily 
opposed" to the concept, and to argue 
for a delay in the drafting of a statute. 
In that sense the statement delivered 
today by Conrad Harper represents a 
welcome and important change in both 
tone and substance, and I commend the 
administration for having the foresight 
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to lend its support to this very impor
tant effort. 

Mr. President, I ask that the full 
statement of Conrad Harper be in
cluded in the RECORD at this point. 

The statement follows: 
STATEMENT BY HON. CONRAD K. HARPER 

Madam Chairman, as this is my first time 
addressing the Committee, I wish to express 
my appreciation for the work of the Commit
tee and its officers. I am very pleased to be 
here for the discussion of the work of the 
International Law Commission ("ILC"), 
which is one of the most important elements 
of the annual deliberations of the Commit
tee. 

My delegation commends the ILC for the 
valuable work it has done in many fields, in
cluding its expeditious work on the vital 
topic before us today . My delegation also 
wishes to note with appreciation the excel
lent work done by the ILC's working group. 
The working group's strong efforts have pro
duced a thoughtful and serious work product 
that deserves attention by members states. 

I am pleased to provide comments for my 
Government on the question of the establish
ment of a permanent international criminal 
court, and in particular the proposed statute 
contained in the report of the International 
Law Commission (A/48/10) and prepared by 
the ILC's working group over the past year. 

My Government is firmly committed to 
the fight against transnational crime in all 
its forms . We have taken an active role in all 
fora where proposals for international co
operation in this area are debated and imple
mented. In addition, we actively pursue bi
lateral and multilateral relationships that 
underlie cooperation in the criminal justice 
field, and have entered into numerous extra
dition treaties as well as treaties on mutual 
legal assistance in criminal matters. We 
have placed considerable emphasis on inter
national efforts to curtail drug trafficking, 
money laundering, organized crime, and ter
rorism. 

Last May, the Security Council created an 
Ad Hoc Tribunal to address serious viola
tions of international humanitarian law in 
the former Yugoslavia. My Government is a 
major proponent of this effort to ensure that 
those who have committed such crimes are 
held personally responsible. This Tribunal 
for Yugoslavia establishes a new and largely 
untested mechanism-one that has gained 
wide-ranging support in part because it was 
carefully tailored to meet the needs of a spe
cific situation. The same level of care must 
be taken with other new mechanisms in the 
criminal justice field. 

It is in this context of multilateral and bi
lateral cooperation that this Committee con
siders the question of an international crimi
nal court. My Government has decided to 
take a fresh look at the establishment of 
such a court. We recognize that in certain in
stances egregious violations of international 
law may go unpunished because of a lack of 
an effective national forum for prosecution. 
We also recognize that, although there are 
certain advantages to the establishment of 
ad hoc tribunals, this process is time con
suming and may thus diminish the ability to 
act promptly in investigating and prosecut
ing such offenses. In general, although the 
underlying issues must be appropriately re
solved, the concept of an international 
criminal court is an important one, and one 
in which we have a significant and positive 
interest. This is a serious and important ef
fort which should be continued, and we in
tend to be actively and constructively in
volved. 

Madam Chairman, my Government contin
ues to study the concept of an international 
criminal court and the ILC working group's 
proposal. While some of the issues are very 
difficult and the review is not complete, we 
do have a number of comments on aspects of 
the draft at this stage. Ultimately, no pro
posal can gain the support of governments if 
certain key issues are not satisfactorily re
solved. I believe that many member states 
may share our concerns, and will agree that 
careful study is required. 

Careful consideration needs to be given, for 
example, to whether the subject matter ju
risdiction of the court has been framed ap
propriately. We are not yet convinced that 
the general category of "crime[s) under gen
eral international law" is sufficiently well
defined or accepted by the world community 
that it could, at this stage, form a basis for 
jurisdiction of the criminal court. We will 
also need to consider, for example, whether 
drug crimes and crimes by terrorists are bet
ter handled by an international court than 
by national courts. We will want to ensure 
that cases which can be properly and ade
quately handled in national courts are not 
removed unnecessarily to the international 
court. We also have a concern over how 
international jurisdiction would relate to ex
isting status of forces agreements, the pros
ecution of war crimes, and other military 
matters. 

We also note that, under the current pro
posal, many states which have a definite in
terest in a particular case have no role in de
ciding whether the international criminal 
court or national courts handle that case. 
Thus the state or states where the crime 
took place, where the victims reside and the 
state of nationality of the accused person 
might none of them consent to a given pros
ecution, yet it might proceed. At this point, 
we do not suggest that all states with any of 
these various interests in a case must give 
consent, or otherwise accept the jurisdiction 
of the court over the particular crime, before 
a prosecution will proceed. Nonetheless, and 
in view of the fact that there would always 
be the possibility of cases initiated by the 
Security Council, we believe that further re
view of this issue is warranted. 

We also believe that there is a need to 
think through how the international crimi
nal court will affect existing extradition re
lationships, whether according to treaty or 
other legal mechanisms. The United States 
has, as we have pointed out, put considerable 
energy into entering into bilateral extra
dition treaties with numerous governments. 
The arrangements for the proposed court 
should be in addition to, and not frustrate 
the purposes of, those treaty relationships. 
Thus, we should consider whether a request 
for surrender of an accused person to the 
international criminal court should really 
take precedence over a proper request for ex
tradition under an extradition treaty, or 
whether the court should function more as a 
mechanism to be used when national courts 
are unable or unwilling to act. 

In this connection, we note that the cur
rent draft's provision for immediate arrest 
and surrender of an offender may be incon
sistent with requirements for a judicial hear
ing that are for the United States, and likely 
for other states as well, a matter of constitu
tional dimension. 

We will also want to ensure that the treaty 
is consistent with international standards 
for due process and human rights. The ILC 
working group has certainly taken these 
concerns into account to a considerable ex
tent. At the same time, others may have fur-

ther contributions to make on this subject. 
We note, for example, that the current draft 
does not make provisions for a true " appeal" 
to a separate group of appellate judges. The 
War Crimes Tribunal for Yugoslavia, on the 
other hand, includes this very important fea
ture. More generally, given the extent to 
which the court's rules will give definition to 
the principles of due process and human 
rights, consideration should be given to 
drafting those rules in conjunction with the 
statute. 

Cognizant of the budgetary pressures on 
the United Nations and other organizations, 
we believe that an international criminal 
court will need to have an acceptable mecha
nism for budgetary and administrative over
sight. 

Madam Chairman, we believe that it is 
critical for the success of this endeavor that 
the court have the full support of the world 
community. Any other course would run the 
danger of undercutting cooperation in inter
national criminal matters. For this reason, 
it is essential that the fundamental issues 
relating to such a court be satisfactorily re
solved. 

Our review is continuing, and this is not a 
complete list of our concerns. Nonetheless, 
we wanted member states to have the benefit 
of our views. I wish to emphasize that my 
Government is ready to work energetically 
with the members of this Committee to ex
amine the issues related to establishing an 
international criminal court, and to work to
gether to resolve the relevant issues and con
cerns.• 

ILLINOIS FLOOD EFFORTS 
• Mr. SIMON. Mr. President; I would 
like to recognize the efforts of the 
USDA Soil Conservation Service [SCS] 
and the Illinois Soil and Water Con
servation [ISWC] Districts during the 
Great Flood of 1993. These dedicated in
dividuals battled fl.gainst the flood
waters that devastated Illinois and the 
Midwest this past summer. 

Working through five emergency re
sponse centers, SCS and ISWC staff 
gathered information from local com
munities, and dispatched technical spe
cialists to evaluate flood situations 
and offer assistance. Many of these 
workers were flood victims themselves, 
ravaged by the loss of their crops, 
homes, and property. Despite their per
sonal deprivation, they gave freely of 
their time, energy and resources to 
those who were more in need. 

SCS members helped repair levees at 
the height of the flooding and surveyed 
the affected areas for people who might 
need urgent assistance. They also as
sisted evacuation efforts in towns be
fore the floods hit, and worked to pro
vide necessary supplies. Even now, as 
the floodwaters recede, they continue 
to assist communities' repair and re
covery operations. SCS has already 
completed 11 restoration projects and 
is working on 70 others at present. 

Mr. President, each member of the 
Soil Conservation District staff-which 
includes Ron Hall, Joe Gates, Ivan 
Dozier, Jerry Kaiser, Marlyn Schafer, 
Rob Meats, and Glen Smiddy-deserves 
our highest praise and thanks. I com
mend everyone involved with the Soil 
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Conservation Service and the Illinois NEIGHBORHOOD HOUSING SERV

CON-Soil and Water Conservation Districts ICES OF CHICAGO AND 
for their selflessness and dedication.• TINENTAL BANK 

THE ESPERANZA PRIMARY 
CAMPUS 

• Mr. DECONCINI. Mr. President, today 
I rise to recognize the Esperanza Pri
mary Campus in Phoenix, AZ, which 
provides a unique academic setting for 
children of different ages who discover, 
question, and learn together. 

The Esperanza Primary Campus 
began operating 2 years ago. Adminis
tration, faculty, and architects de
signed the school to produce a condu
cive and comfortable atmosphere for 
students. This school was the first in 
the State of Arizona to utilize the · 
multi-age program, a distinctive pro
gram in which children of various ages 
and cultural backgrounds learn to
gether. Further, this program fosters a 
family-like environment where chil
dren can excel through their inter
actions and experiences with one an
other. A multi-age classroom has many 
benefits for students as it builds social 
skills, increases self-esteem, and en
courages higher-level thinking. 

Bilingual and monolingual children 
benefit greatly from the multiage pro
gram at Esperanza Primary Campus 
where learning situations and inter
actions create a nurturing environ
ment. Bilingual students receive basic 
scholastic instruction in their primary 
language, but oth~r types of creative 
instruction are carried out in English 
thereby supporting second language ac
quisition. 

Another feature of this school is the 
developmental center that includes a 
display and discussion area, a multi
sensory room, a ki tchenllab area, an 
enclosed animal housing area, an out
door garden, sand and water explo
ration tables, and a woodworking cen
ter. Esperanza Primary Campus seeks 
to provide children with the oppor
tunity for personal discovery and in
vestigation which builds both knowl
edge and self-esteem and further devel
ops a child's sense of purpose for at
tending school and participating ac
tively in all areas of the educational 
program. This primary campus also 
houses a creative center which offers 
students experiences in the fine arts. 
The facility includes graphic design, 
drama, a publishing center, as well as a 
recording studio. 

I commend Principal Maria Rosales 
and the faculty of the Esperanza Pri
mary Campus for promoting a positive 
educational environment for students 
that provides a sense of continuity, the 
motivation to learn and builds self
esteem.• 

• Mr. SIMON. Mr. President, I am 
proud to acknowledge National Hous
ing Services [NHS] and Continental 
Bank as one of Social Compact's 1993 
Outstanding Community Investment 
Award partnership recipients. NHS and 
Continental Bank are being recognized 
for their efforts to strengthen neigh
borhoods by helping lower income fam
ilies achieve home ownership. 

Continental Bank was a founding 
partner of NHS of Chicago. Over nearly 
20 years of operation, it has evolved to 
offer a highly sophisticated and com
prehensive program of services which 
are helping to rebuild neighborhoods 
on Chicago's west and south sides. 
These are primarily minority commu
nities with large elderly populations. 
One-third of NHS' clients are female 
heads of families. 

In 1987 Continental initiated a home 
improvement loan fund with a $20 mil
lion loan to be administered by NHS of 
Chicago with loans up to $50,000. Over 
1,000 loans have been made to restore 
1,833 units to safe, affordable housing. 
In 1992 the commitment was renewed 
with longer terms and lower rates. In 
1992 127 loans were made totaling $2.7 
million leading to rehabilitation of 212 
housing units for Chicago's lower in
come residents. This program has pro
vided capital to over 1,800 Chicago fam
ilies to improve and save their homes 
and has not experienced a single loss. 

I am proud to recognize the members 
of NHS and Continental Bank for their 
dedication to providing secure housing 
for those who need it most. Partner
ships such as NHS and Continental 
Bank play a critical role in rehabilitat
ing disadvantaged neighborhoods, and I 
commend their commitment to com
munity enhancement.• 

WELCOMING DEMOCRATIC 
ELECTIONS IN PAKISTAN 

Mr. REID. Mr. President, I ask unan
imous consent that the Foreign Rela
tions Committee be discharged from 
and the Senate proceed to the imme
diate consideration of Senate Resolu
tion 154, a resolution welcoming the 
holding of democratic elections in 
Pakistan; that the resolution b.e agreed 
to; that the preamble be agreed to; 
that the motion to reconsider be laid 
upon the table, and that any state
ments relative to the passage of ·this 
item appear at the appropriate place in 
the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

So the resolution (S. Res. 154) was 
agreed to. 

The preamble was agreed to. 
The resolution, with its preamble, is 

as follows: 

S. RES. 154 
Whereas the United States and Pakistan 

have maintained close and cooperative rela
tions over many years; 

Whereas the United States has a strong in
terest in strengthening democracy and 
human rights in Pakistan; 

Whereas Pakistan held elections for the 
National and Provincial Assemblies on Octo
ber 6 and 9, 1993, respectively; 

Whereas the elections were observed by 
independent domestic monitors and by an 
international delegation organized by the 
National Democratic Institute for Inter
national Affairs (NDI); 

Whereas the NDI delegation reported that 
"the balloting was generally open, orderly 
and well-administered," that "election offi
cials generally carried out their tasks impar
tially and with diligence," and that the an
nouncement of results ''generally proceeded 
in accordance with the law;" 

Whereas the people of the United States 
enjoy an abiding friendship with the people 
of Pakistan; and 

Whereas the United States and Pakistan 
share a common interest in the promotion of 
stability in Pakistan and the easing of ten
sions in the South Asia region: Now, there
fore, be it 

Resolved, That the Senate-
(1) welcomes the holding of elections on 

October 6 and 9, 1993, in Pakistan as an im
portant step toward reaffirming Pakistan's 
democratic course; 

(2) congratulates Prime Minister Benazir 
Bhutto on the occasion of her swearing-in on 
October 19, 1993; 

(3) reaffirms the existing ties of· friendship 
between the peoples of Pakistan and the 
United States; and 

(4) underscores the continuing interest of 
the United States in working with the gov
ernment of Pakistan on issues of bilateral 
and regional concern. 

ORDERS FOR TOMORROW 
Mr. REID. On behalf of the majority 

leader, I ask unanimous consent that 
when the Senate completes its business 
today, it stand in recess until 8:30a.m., 
Wednesday, October 27; that following 
the prayer, the Journal of the proceed
ings be deemed approved to date; that 
the time for the two leaders be re
served for their use later in the day, 
and that there then be a period for 
morning business not to extend beyond 
the hour of 9:40 a.m., with Senators 
permitted to speak therein for up to 5 
minutes each, with the time from 8:30 
until 9:30 equally divided and con
trolled between Senators MOSELEY
BRAUN and KEMPTHORNE, or their des
ignees; that at 9:30 a.m., Senator 
KERRY of Nebraska be recognized for up 
to 10 minutes; that at 9:40 a.m. the Sen
ate resume consideration of S. 578, the 
Religious Freedom Restoration Act, 
with 20 minutes total remaining for de
bate on the Reid amendment and that 
the bill, with the time equally divided 
and controlled between Senators KEN
NEDY and REID, or their designees; that 
at 10 a.m., without intervening action 
or debate, the Senate vote on or in re
lation to the Reid, et al. amendment 
No. 1083; that upon disposition of the 
Reid amendment, the remaining provi
sions of the previous order be executed, 
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with the above occurring without in
tervening action or debate; that upon 
conclusion of the vote on passage of 
H.R. 1308, the Senate then stand in re
cess until1 p.m. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

PROGRAM 
Mr. REID. Mr. President, there will 

be two votes beginning at 10 a.m. The 
first vote is in relation to the Reid 
amendment, the second passage of the 

bill. At the conclusion of the second Wednesday, October 27, 1993, at 8:30 
vote the Senate will then recess until 1 a .m. 
p.m. 

RECESS UNTIL TOMORROW AT 8:30 
A.M. 

Mr. REID. Mr. President, if there is 
no further business to come before the 
Senate, I ask unanimous consent that 
the Senate stand in recess as pre
viously ordered. 

There being no objection, the Senate 
at 9:09 p.m., recessed until tomorrow, 

CONFIRMATIONS 
Executive nominations confirmed by 

the Senate October 26, 1993: 
DEPARTMENT OF TRANSPORTATION 

FRANK EUGENE KRUESI. OF ILLINOIS, TO BE AN AS
SISTANT SECRETARY OF TRANSPORTATION. 

STEVEN 0 . PALMER, OF MICHIGAN, TO BE AN ASSIST
ANT SECRETARY OF TRANSPORTATION. 

THE ABOVE NOMINATIONS WERE APPROVED SUBJECT 
TO THE NOMINEES' COMMITMENT TO RESPOND TO RE
QUESTS TO APPEAR AND TESTIFY BEFORE ANY DULY 
CONSTITUTED COMMITI'EE OF THE SENATE. 
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